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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  FEBRUARY  18,  1904. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  the  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate 
Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  Zh«/ricf— Carroll  C.  Boggs Fairfield. 

Second  District— J aues  B.  Ricks Taylorvilla 

Third  District— ^acx)b  W.  Wilkin Danville. 

Fourth  District— QvY  C.  Scott Aledo. 

Fifth  District— JOKS  P.  Hand Cambridge. 

Sixth  District— J  AXES  H.  Cartwrioht Oregon. 

Seventh  District— Benjamin  D.  BIaoruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Unief  Jus  tice 
within  six  years  last  past.  Mr.  Justice  Hand  is  the  present  Chief 
Justice. 

clerk. 
Christopher  Mamer,  158Throop  St.,  Chicago, 

librarian. 
Ralph  H.  Wilkin,  Robinson. 
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(2)  APPELLATE  COURTS. 


These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTER. 

Martin  L.  Newell Springfield. 

FIEST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Francis  Adams,  Presiding  Justice,  Ashland  Block,  Chicaga 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicago. 
Farlin  Q.  Ball,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Henry  V.  Freeman,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Philip  Stein,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

DORRANCE  Dibell,  Presiding  Justice,  Joliet. 
William  M.  Farmer,  Justice,  Vandalia, 
Alonzo  K.  Vickers,  Justice,  Vienna. 

THIRD  DISTRICT. 

'Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
(Uourt  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
C^lerk— W.  C.  Hippard,  Springfield. 

James  S.  Baume,  Presiding  Justice.  Galena. 
Lkslie  D.  Putekbaugh,  Justice,  Peoria. 
William  H.  Gkst,  Justice.  Rock  Island. 


*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  bj 
three  jw  ^ffos  of  the  Circuit  Court,  desiguated  and  assigned  by  the  Supreme  Court 
under  tl.  'o  provisions  of  the  act  of  the  General  Assembly,  approved  Jane  2, 1887. 
Hurd'a  S  tatote,  1897.  508,  Laws  of  1837,  ISj.  ^ 


Circuit  Courts. 


FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  coimty,  on  tne^fourth  Tues- 
days in  February  and  August. 
Clbsk — Albert  C.  Millspaugh,  Mount  Vernon. 

James  A,  Creighton,  Presiding  Justice,  Springfield. 
Harkt  Hiqbeb,  Justice,  Pittsfieid. 
CoLOSTiN  D.  Myebs,  Justice,  Bloomington. 


(3)  CmCDlT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

FSrst  Circuit,— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johsaon,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Alonzo  K.  Vickers,  Vienna. 
Warren  W.  Duncan,  Marlon. 
William  N.  Butler,  Cairo. 

Second  Circuit — The  counties  of  Hardin,  Gallatin.  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearce,  Oarmi. 
Jacob  R.  Creiohton,  Fairfield. 
TTiird  Circuit.— The  coim ties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

judges. 

Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
F\mrth  Circuit — ^The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

William  M.  Farmer,  Vandalia.^ 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit—The  counties  of  Vermilion,  Edgar,  Claris,  Cumber- 
land and  Coles. 

judges. 
James  W.  Craig,  Mattoon. 
E.  R.  E.  Eimbrough,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit,— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

judges. 
W^iLLiAM  G.  Cochran,  Sullivan. 
Solon  Philbrick.  Champaign. 
William  C.  Johns,  Decatur. 

•L.BW8  1897, 188. 


vi  Circuit  Courts. 

Seventh    Circuit—The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
9   Robert  B.  Shirley,  C'arlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit. — The  counties  of  Adams,  Schuyler,  Mason,    Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES.  / 

Harry  Hiqbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 
Albert  Akers,  Quincy. 

Ninth  Circuit,— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

judges. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Ghier,  Monmouth. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

judges. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 
Corx)STiN  D.  Myers,  Bloomington. 
Geor6e  W.  Patton.  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit.  —The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 
DORRANCE    Dibell.   JoUet. 
Robert  W.  Hilscher,  Watseka. 
Charles  B.  Garnsey,  Joliet. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume.  Galena. 
Oscar  E.  Heard,  Freei>oii;. 
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Sixteenth  Circuit.—The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
George  W.  Brown,  Wheaton.* 

Seventeenth  Circuit.— The  countiee  of  Winnebago,  Boone,  McHenry 
and  Lake. 

judges. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock, 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Coiu-t 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-ojflcio,  of  the  Criminal  Court 

CIRCUIT  COURT. 

Clerk— John  A.  C'Ooke,  County  Building,  (>hicago. 

judges. 

Murray  F.  Tuley,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honore, 

Frank  Baker,  George  Kersten, 

Francis  Adams,  Julian  Mack, 

Thouas  G.  Windes,  Frederick  A.  Smith, 

Bdward  F.  Dunne,  Charles  M.  Walker. 

superior  court. 

Clerk— Jolm  A.  Linn,  County  Building,  Chicago. 

JUDGBSb 

Joseph  E.  Gary,  Farlin  Q.  Ball, 

Henry  M.  Shepard,  Axel  Chytraus, 

Theodore  Brrntano,  Jesse  Holdom, 

Philip  Stein,  M  vrcus  Kavanagh. 

Arthur  H.  Chetlain,  Willard  M.  McEwen, 

Henry  V.  Freeman,  Elbridgb  Hanecy. 

^Besigned. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  establislied  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
eulea  Iron  Works  v.  E.,  J.  &  E.  Ry.  Ca,  141  IlL  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.        Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Healy,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallaoher,  Judge.  Harry  C.  Moran,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 

Homer  Abbott,  Judge.  Edward  H.  Kirgts,  Clerk, 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
W.  J.  N.  MoYERS,  Judge.  Thc>mas  J.  Healy,  Clerk.. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWiluams,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Lapsley  C.  Henly,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  CJook,  Kane,  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurifidiction  in  all  matters  of  probate.  (Laws 
1881,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Charles  B.  McCrory Adams Quincy. 

WiLUAM  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolp,  Jr Boone Belvidere. 

S.  A.  Hubbard Brown    Mt.  Sterling, 

Joe  a.  Davis Bureau Princeton. 

F.  I.  Bezallion Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt.  Carroll. 

Darius  N.  Walker Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

J ABfEB  H.  Forrester Christian Tay lorville. 

Everett  ConnisLLY Clark Marshall. 

John  R.  Bonney Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  CoFER Coles Chsu-leston. 

Orrin  N.  Carter Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

AusBY  L.  Lowe Crawford Robinson. 

Stephen  B.  Rariden •.  Cumberland Toledo. 

Wiluam  L.  Pond DeKalb Sycamore, 

LoTT  R  Herrick DeWitt Clinton. 

William  W.  Reeves Douglas Tuscola. 

Linus  C.  Ruth DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L. Wright Effingham Effingham. 

Beverly  W.  Henry Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

James  Mooneyham Franklin Benton. 

W.  Scott  Edwards Fulton Lewistown. 

Marsh  Wiseheart Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

George  W.  Huston Grundy* Morris.  ^ 

Chas.  B.  Thomas Hamilton McLeansboro. 

John  W.  Williams Hancock Carthage. 

Marcelles  L.  Tver Hardin Elizabethtown. 

RUFUS  F.  Robinson Henderson Oquawka. 

T.  H.  Chesley Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

Willard  F.  Ellis Jackson Murphysboro. 

I.  D.  Shamhart Jasper Newton. 

Conrad  Schul Jefferson Mt.  Vernon. 

Charles  S.  White Jersey Jereeyville. 

William  Rippin Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

John  H.  Williams,  Pro.  J Kane Geneva, 

Arthur  W.  Desblm Kankakee Kankakee. 

William  Hill Kendall Yorkville. 

J.  D.  Welsh Knox Galesburg. 


County  and  Probate  Courts. 


JUDGES.  CX)UNTIE8.  COUNTY  SEAT& 

DeWitt  L.  Jones Lake WaukegaiL 

William  H.  Hinebauou LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Robert  H.  Scott Lee Dixon, 

Charles  F.  H.  Carrithers.  .  Livingston Pontiac 

Donald  McCoRancK. Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

John  B.  Vaughn Macoupin Carlinville. 

John  F.  Hillskotter Madison Edwardsvilleu 

Chas.  H.  Holt Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McComas Mason Havana. 

L.  P.  Oakes Massac Metropolis. 

William  J.  Franklin McDonough Maxx)mb. 

Orson  A.  Gillmorb McHenry Woodstock. 

RoLij^ND  A.  Russell McLean Bloomington. 

George  B.  Watkins Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRAY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

E.  D.  Hutchinson Moulti-ie Sullivan. 

Frank  E,  Reed Ogle Oregon. 

Wilbert  I.  Slemmons Peoria   Peoria. 

Mark  M.  BaSSETT,  Pn>.  J Peoria Peoria. 

R,  W.  S.  Wheatley Perry PinckneyviUeu 

F.  M.  Shonkwiler Piatt Monticello. 

B.  T.  Bradburn Pike Pittsfield. 

William  A.  Whiteside Poi>e Golconda. 

John  D.  Bristow Pulaski. Mound  City. 

Henry  C.  Mills Putnam Hennepin. 

S.  LovEJOY  Taylor Randolph Oliester. 

John  A.  MacNeil Richland OIney. 

Elwin  E.  Parmenter Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisbure. 

George  W.  Murray Sangamon Springfieli 

Wn^LiAM  H.  Colby,  Pro.  J. . .  Sangamon Springfield. 

H.  V.  Tekl Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shelby Shelbyville. 

Bradford  F.  Thompson Stark Toulon. 

John  B.  Hay St  Clair BellevUle. 

Frank  Perrin,  Pro.  J St.  Clair Belleville. 

A.  J.  Clarity Stephenson Freeport. 

Jesse  Black,  Jr Tazewell Pekin. 

Monroe  C,  Crawford Union Jonesbora 

S.  Murray  Clark Vermilion Danville. 

Silas  Z.  Landes Wabash Mt  CarmeL 

T.  G.  P*kacock Warren Monmouth. 

Lewis  Bernreuter Washington Nashville. 

John  R  Holt Wayne Fairfield. 

John  N.  Wilson Wliite CarmL 
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Reversed.  206  111.  892. 


DETERMINED  IN  THE 

FIRST  DISTRICT 

OF  THE 

APPELLATE  COURT  OP  ILLINOIS 

DURING  THE  TEAR  1908. 


Wiley  M.  Egan  y,  Boston  Insurance  Co. 

1.  Statute  op  Limitations— VF/iere  Contract  is  to  be  Treated  as 
Written  and  Not  Oral. — Where  an  action  is  upon  a  written  contract 
and  the  agreement  as  set  forth  in  the  writing  is  not  indefinite  and  it 
is  not  necessary  to  resort  to  oral  testimony  to  make  it  complete,  it  is  not 
to  be  treated  as  an  oral  contract  in  applying  the  statute  of  limitations. 

Assumpsit,— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opinion  filed 
October  9,  1903. 

In  April,  1889,  appellant  being  the  ow^ner  of  a  one-third 
interest,  in  the  steamer  "P.  D.  Armour,"  took  out  poli- 
cies of  insurance  in  different  companies,  covering  his  said 
interest,  to  the  amount  of  $30,000.  One  of  said  policies 
was  issued  by  appellee  and  was  for  the  sum  of  $5,000.  In 
September  of  that  year  the  steamer  "  Armour  "  was  sunk 
in  collision  with  the  propellor  "  Marion,"  and  upon  adjust- 
ment the  share  of  the  loss  which  fell  upon  appellee  was 
fixed  at  $3,Q95.50,  and  this   the. latter  paid  to  appellant. 

The  policy  under  which  this  payment  was  made  con- 
tained the  following  provision  : 

''  It  is  also  agreed  and  understood  that  in  cas,e  of 
loss  or  damage  under  this  policy,  the  insured,  in  claiming 
and  accepting  payment  therefor,  hereby  and   by  that  act 
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assigns  and  transfers  all  his  or  their  right  to  claim  for 
such  loss  or  damage  as  against  any  person  or  persons,  to 
this  company,  to  inure  to  their  benefit,  however,  to  the  ex- 
tent only  of  the  amount  of  the  loss  or  damage,  and  that 
attendant  expenses  of  recovery  paid  or  incurred  by  this 
company,  and  any  act  of  the  assured  waiving  or  transferring 
f»r  tending  to  defeat  or  decrease  any  such  claim  against  any 
person  or  persons,  shall  be  a  cancellation  of  the  liability  of 
this  company  for  or  on  account  of  the  loss  or  damage 
clai'med,  and  the  expenses  of  recovery  or  otherwise  (if- any) 
paid  or  incurred  by  the  said  company  shall  be  a  lien  upon 
and  shall  be  recoverable  against  the  said  vessel,  tackle, 
apparel  and  other  furniture,  or  any  part  thereof,  or  against 
the  insured  at  the  option  of  the  insurer." 

In  November,  1899,  appellant,  with  the  other  owners  of 
the  "Armour,"  commenced  suit  against  the  **  Marion"  for 
damages  caused  by  the  collision.  The  suit  was  finally  com- 
promised by  payment  to  the  owners  of  the  "  Armour  "  of 
$37,500.  After  deducting  the  expenses  of  the  litigation, 
appellant  received  $5,020.66  as  his  share  of  the  damages  so 
recovered. 

Appellee  was  not  requested  to  take  and  did  not  take  any 
part  in  the  prosecution  of  the  suit  against  the  "  Marion," 
nor  in  the  settlement,  and  received  no  part  of  the  pro- 
ceeds. It  sued  for  and  has  recovered  in  the  trial  court 
its  proportionate  part  of  the  amount  received  by  appel- 
lant from  the  "  Marion,"  basing  its  claims  upon  the  provis- 
ion of  the  policy  above  quoted.  Appellant  seeks  to  reverse 
that  judgment. 

C.  E.  Kremer,  attorney  for  appellant. 

If  an  agreement  in  writing  i%  so  indefinite  as  to  necessi- 
tate resort  to  parol  testimony  to  make  it  complete,  or  the 
promise  upon  which  plaintiff  seeks  to  recover  is  one 
implied  by  law  from  the  relation  of  the  parties,  and  not 
an  express  agreement  contained  in  the  written  contract, 
then  the  law  is,  that  in  applying  the  statute  of  limita- 
tions, the  agreement  must  be  treated  as  an  oral  contract. 
Junker  V.  Rush,  136  111.  179;  Plumb  v.  Campbell,  129  111. 
101;   Wood  V.  Williams,  40  111.  App.  115;   111.   Cent.   R. 
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K.  Co.  V.  Miller,  32  111.  App.  259;  Knight  v.  Ky.  Co.,  141 
111.  110;  Phillips  v.  Pitcher,  80  111.  App.  219;  Railway 
Pass.  F.  C.  M.  Aid  Assn.  v.  Loomis,  142  111.  560. 

Church,  MoMurdy  &  Sherman,  attorneys  for  appellee. 

The  action  is  based  upon  the  written  contract  contained 
in  the  policy  of  insurance.  In  so  far  as  its  obligation  is  an 
implied  one,  the  implication  arises  out  of  that  contract 
and  is  just  as  much  a  part  of  the  contract  as  though 
expressed  in  terms  therein.  Lingren  v.  Fletcher,  56  Pac. 
Rep.  328;  Cochrane  v.  Oliver,  7  111.  App.  176;  Ames  v. 
Moir,  27  III.  App.  88;  same  case,  130  111.  582;  Hart  v.  Otis, 
41  111.  App.  432;  I.  C.  R.  R.  Co.  v.  Copeland,  24  111,  332 
338;  Plumb  v.  Campbell,  129  111.  101;  Memory  v.  Niepert, 
131  111,  623;  Egan  v.  B.  &  F.  M.  I.  Co.,  88  111.  App.  552; 
same  case,  193  111,  295;  Williams  on  Real  Property,  671; 
Ex  parte  Yarbrough,  110  U.  S.  651. 

Although  signed  only  by  appellee,  the  policy  was  none 
the  less  a  written  contract,  binding  as  such,  upon  appellant. 
Plumb  V.  Campbell,  supra;  Ames  v.  Moir,  supra;  Memory  v. 
Niepert,  &upra;  Dean  v.  Walker,  107  111.  544;  Kershaw  v. 
Kershaw,  102  111.  307,  311. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

It  is  conceded  by  appellant  that  practically  his  only 
defense  to  the  suit  arises  under  his  plea  of  the  statute  of 
limitations.  The  right  of  appellee  to  recover,  unless  its 
suit  is  barred  by  that  statute,  was  apparently  determined 
in  Egan  v.  British  and  Foreign  Marine  Insurance  Company, 
193  111.  295,  a  case  in  which  the  facts  were  substantially 
the  same  as  in  the  present  suit. 

Appellant  contends  that  this  is  not  an  action  upon  a 
written  contract,  but  upon  a  mere  implied  promise  to  pay 
arising  from  the  relation  of  the  parties  as  determined  by 
the  contract;  and  it  is  insisted  that  more  than  five  years 
having  elapsed  since  the  cause  of  action  arose,  recovery  is 
barred  bv  the  provisions  of  section  15  of  the  statute  of  lim- 
itations. "  (R.  S.,  Chap.  83,  Sec.  15.)    It  is  said   that  the 
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provision  of  the  policy  upon  which  this  action  is  brought, 
and  which  is  quoted  in  the  foregoing  statement,  is  not  an 
agreement  to  pay  any  sura  or  suras  of  money,  but  merely 
an  assignment  of  a  claim  whenever  such  claim  shall  arise; 
that  it  does  not  provide  that  any  sum  or  sums  which  may 
be  collected  by  the  appellant  shall  be  paid  to  appellee;  that 
recovery  can  be  had  only  upon  the  theory  of  money  had 
and  received  for  the  use  of  plaintiff,  and  such  action  is 
barred  after  live  years  by  the  statute. 

It  is  true  that  the  provision  in  question,  of  the  policy 
under  which  appellant  was  paid  a  part  of  his  loss,  does  not 
contain  any  express  promise  to  pay  or  repay  any  sums  of 
money  which  may  be  received  by  the  insured  lor  his  loss  or 
damages.  It  does  contain,  however,  what  is  in  substance 
and  effect  an  agreement  to  assign  to  appellee,  in  case  of  any 
loss  or  damage  under  the  policy  for  which  he  may  there- 
after accept  payment  under  the  policy,  all  his  right  to 
recover  for  said  loss  or  damage  from  any  person  or  corpo- 
ration liable  therefor,  to  the  extent  of  such  loss  or  dama<ro 
and  expenses  of  recovery  which  may  be  paid  or  incurred 
by  appellee. 

By  the  literal  terms  of  the  contract,  as  expressed  upon 
its  face,  the  insured  "  hereby  and  by  that  act,"  viz.,  the 
act  of  accepting  payraeiit  in  case  of  any  loss  or  damage 
under  the  policy — a  condition  which  might  never  exist — 
assigns  and  transfers  to  the  appellee  all  his  "  right  to  claim 
for  such  loss  or  damage  as  against  any  person  or  persons." 
The  contract  purports,  therefore,  "  hereby,"  and  also  by  a 
future  act  which  might  never  occur,  to  assign  and  transfer 
a  claim  for  loss  or  damage  which  may  never  exist.  It  is  in 
substance,  therefore,  an  agreement  to  assign  thereafter,  at 
such  time  in  the  future  as  the  condition  precedent  shall 
arise,  and  not  merely  a  present  assignment.  This  agree- 
ment to  assign  was  broken  when  appellant  undertook  and 
recovered  for  himself  the  loss  and  damage,  the  right  to 
which  he  had  agreed  to  transfer  to  appellee.  Appellee  in 
this  suit  seeks  to  recover  upon  the  contract  the  damages  it 
has  suffered  by  reason  of  appellant's  breach  of  his  agree- 
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ment.  The  action  is  upon  the  written  contract,  and  the 
section  of  the  statute  of  limitations  referred  to  is  not 
applicable.  The  agreement  as  set  forth  in  the  writing  is 
not  indefinite.  It  is  not  necessary  to  resort  to  parol  testi- 
mony to  make  it  complete.  It  is  not  to  be  treated,  there- 
fore, as  an  oral  contract  in  applying  the  statute  of  limita- 
tions. Plumb  V.  Campbell,  129  111.  101-107;  Cochrane  v. 
Oliver,  7  III.  App.  176. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Arthur  Foster  t.  Otto  E,  Weber. 

1.  Practice— W/iaf  is  Necessary  to  Set  Aside  a  Default.— Before  a 
party  is  entitled  to  hove  a  default  set  aside,  he  is  bound  to  show  that  he 
had  a  defense  to  the  suit  and  used  due  diligence  to  present  it.  Unless 
the  court  below  abused  its  discretion  in  refusing  to  set  aside  the  default 
this  court  can  not  interfere. 

2.  Save— Presumptions  Are  in  Favor  of  the  Regularity  of  tlie  Trial 
CourVs  Proceedings.— AM  presumptions  must  be  in  favor  of  the  regular- 
ity of  the  proceedings  in  the  trial  court. 

3.  Attorney  and  ChiE^tT—A egligence  of  Attorney  is  Negligence  of 
the  Client—The  negligence  of  an  attorney  to  interpose  a  defense  to  a 
suit  is  in  law  the  negligence  of  the  client. 

Appeal  from  Jadgrment  by  Default.— Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed.     Opinion  filed  October  9,  1903. 

Chaeles  E.  Bartley,  attorney  for  appellant. 
Fitzgerald  &  Obr,  attorneys  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  by  default.  Ai)pellee 
has  not  appeared  in  this  court. 

Summons  issued  against  appellant  June  9,  1902,  and  was 
served  on  him  three  days  later.  Judgment  for  $300  and 
costs  was  rendered  against  him  July  9,  1902. 

The  declaration  was  filed   June  9,  1902,  and  consists  of 


6  Appellate  Courts  of  Illinois. 

Vol.  110.]  Foster  v.  Weber. 

the  common  counts.  On  the  back  of  it  is  the  usual  printed 
"  copy  of  account  sued  on,"  and  an  affidavit  by  plaintiff 
stating  that  his  "  demand  is  for  work  and  labor  performed 
by  him  for  the  defendant  at  his  request." 

July  11,  1902,  appellant  moved  to  set  aside  the  judgment, 
which  motion  was  continued  several  times  and  finally  over- 
ruled July  24th.  In  support  of  the  motion  appellant  filed 
divers  affidavits,  from  which  it  appears  that  he  retained  an 
attorney  to  defend  him,  who  failed  to  do  so;  that  he  was 
not  indebted  to  the  plaintiff  in  any  sum  and  never  had  been; 
that  he  had  entered  into  a  written  contract  with  one  Mc- 
Donald to  exchange  a  farm  belono;ing  to' McDonald  for  an 
equity  in  property  belonging  to  appellant's  wife;  that  said 
written  contract  provided  that  if  the  farm  was  not  as  rep- 
resented it  should  be  void  and  that  appellant  should  pay 
$300  to  appellee,  broker  for  McDonald,  after  the  contract 
was  consummated;  that  the  representations  turned  out  to 
be  untrue  and  the  contract  never  was  consummated,  and 
therefore  appellant  did  not  become  liable  for  the  $300. 

Before  appellant  was  entitled  to  have  the  default  set 
aside  he  was  bound  to  show  that  he  had  a  defense  to  the 
suit  and  used  due  diligence  to  present  it.  Unless  the  court 
below  abused  its  discretion  in  refusing  to  set  aside  the 
default  this  court  can  not  interfere. 

On  the  face  of  the  record  the  suit  was  not  brought  upon 
a  written  instrument.  But  appellant  claims  there  was  no 
possible  ground  for  liability  on  his  part  except  upon  the 
written  contract  mentioned  in  the  affidavits,  and  that  the 
judgment  should  be  reversed  because  of  the  failure  to  file  a 
copy  of  such  contract,  citing  Lambert  v.  Jonte,  28  111.  App. 
593.  This  position  might  be  correct  were  it  not  for  the 
recital  in  the  judgment  order  that  the  court  heard  *'  proofs 
submitted  herein  by  the  plaintiff,  and  being  fully  advised  in 
the  premises,  assesses,"  etc.  What  those  proofs  were  is  not 
shown;  and  nothing  appearing  to  the  contrary  we  must 
presume  that  they  were  such  as  to  warrant  the  court  in 
finding  from  them  the  existence  of  an  oral  contract  and 
that  the  judgment  rendered  is  in  accordance  with  the  plead- 
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ings  in  the  case.  All  presumptions  must  be  in  favor  of  the 
regularity  of  the  proceedings  in  the  court  below. 

Moreover,  appellant  did  not  exercise  proper  diligence  in 
making  his  defense.  An  interval  of  nearl}^  a  month  elapsed 
between  the  service  of  the  summons  and  the  taking  of  the 

o 

default.  He  employed  an  attorney  to  defend  him;  but 
when  he  did  so  does  not  appear.  It  is  entirely  consistent 
with  the  statements  in  his  affidavit  to  suppose  that  he  did 
not  employ  an  attorney  until  a  day  or  an  hour  or  jBlve  min- 
utes before  the  default.  It  does  not  even  appear,  except 
possibly  by  inference,  that  he  employed  an  attorney  at  all 
before  the  rendition  of  the  judgment;  and  even  if  he  did, 
there  is  no  allegation  that  he  communicated  to  him  his 
defense  or  did  anything  by  way  of  enabling  him  to  present 
it.     All  that  is  shown  in  that  regard  is  as  follows : 

"  Arthur  Foster,  being  first  dul}^  sworn,  deposes  and  says 
that  he  was  duly  served  with  process  in  the  above  entitled 
cause  and  that  he  retained  *  *  *  an  attorney  of  the 
city^  of  Chicago,  count}^  and  state  aforesaid,  to  defend  him 
in  said  cause  and  that  the  said  *  *  *  informed  this 
affiant  that  he  would  look  after  the  case  for  him  and  that 
there  was  nothing  further  for  him  to  do  until  it  came  to 
trial." 

But  even  if  appellant  had  exercised  proper  diligence,  the 
negligence  of  the  attorney  whom  he  employed  in  failing  to 
interpose  a  defense  is  in  law  his  own.  Mendell  v.  Kimball, 
85  IH.  582;  Treutler  v.  Ilalligan,  80  III.  39j  Kern  v.  Straus- 
berger,  71  111.  413. 

The  judgment  will  be  affirmed. 


A.  E.  Wells  v.  Thomas  J.  O'Hare,  Adm'r. 

1.  Fellow-Servants— W/iaf  the  Rule  Presupposes,— The  terms  of 
the  fellow-servaut  rule  imply  and  presuppose  the  existence  of  such  cir- 
cumstances that  the  servants  can  exercise  an  influence  upon  each  other 
promotive  of  proper  caution. 

2.  Master  and  Servant— P/irase  "  Ordinary  Risks  or  Hazards  of 
Deceaseds  Employment  Defined. — The  terms,  * 'ordinary  risks  or  hazards 
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of  deceased*8  employment/'  mean  such  risks  as  are  usual  and  ordinary 
in  such  employment  after  the  employer  has  taken  reasonable  care  to  dis- 
cover and  prevpnt  Guch  risks. 

3.  Practicb— Wairer  of  Improper  Conduct  of  Coiinael. — Where  an 
attorney  during  the  temporary  absence  of  the  trial  judge  objects  to  the 
line  of  argument  of  opposing  counsel  in  his  closing  argument  to  the  jury, 
but  does  not  take  an  exception  upon  the  return  of  the  court,  nor  men- 
tion or  bring  up  the  matter  in  any  way,  his  failure  in  such  respect 
operates  as  a  waiver  of  the  alleged  improper  conduct. 

4.  Jurors — When  No  Ground  of  Exception  that  Against  His  Objec- 
tion a  JiiroT  Was  Rejected  by  the  Court  upon  Insufficient  Grounds. — 
It  is  no  ground  of  exception  that  against  his  objection  a  juror  was 
rejected  by  the  court  upon  insufficient  grounds,  unless  through  reject- 
ing qualified  persons,  the  necessity  of  accepting  others  not  qualified 
has  been  created. 

5.  Saue— When  the  Improper  Overruling  of  a  Challenge  of  a  Juror 
for  Cause  Will  Not  Justify  a  Reversal. — The  improper  overruling  of  a 
challenge  of  a  juror  for  cause  will  not  justify  a  reversal,  although  the 
juror  is  peremptorily  challenged,  unless  the  party  objecting  to  him  is 
compelled  to  exhaust  his  peremptory  challenges  on  others. 

Trespass  on  the  Case. — Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.     AfHrmed.     Opinion  filed  October  9,  1903. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff 
in  a  suit  for  the  alleged  wrongful  killing  of  plaintiff's  intes- 
tate, Michael  Corbett,  by  a  falling  brick  striking  him  on  the 
head. 

At  the  time  of  receiving  the  injury,  Corbett  was  in  the 
employment  of  appellant,  A.  E.  Wells,  as  a  common  laborer. 
Wells  was  a  building  contractor  engaged  in  the  mason  and 
brick  work  of  a  nine-story  building,  located  in  Chicago. 
The  side  walls  of  the  building  were  completed  and  the 
floors  laid  and  tiled  up  to  and  including  the  ninth. 

A  temporary  double  hoist  running  from  the  ground  floor 
to  the  ninth  floor  was  in  use  for  the  purpose  of  hoisting  up 
barrows  of  brick,  mortar  and  other  supplies  for  the  masons, 
also  for  the  purpose  of  letting  down  the  rubbish  and  debris 
that  w^ere  cleaned  up  from  each  floor  after  the  masons  had 
completed  their  work  thereon.  It  was  in  the  shaft  of  this 
double  hoistway  that  Corbett  was  struck  by  the  falling  briclv. 
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The  double  hoist  was  the  kind  of  appliance  commonly 
used  by  builders  in  this  line  of  employment,  consisting  of 
two  platforms  in  the  nature  of  elevator  platforms  that 
traveled  up  and  down  in  a  vertical  shaft,  one  platform  act- 
ing as  a  counterbalance  for  the  other.  When  one  platform 
was  at  the  bottom  the  other  platform  of  the  double  hoist 
would  be  at  the  top,  and  as  the  lower  one  went  up  the  upper 
one  came  down.  They  were  operated  by  the  same  cable, 
passed  over  the  same  sheaves  at  the  top  and  moved  by  the 
same  steam  power.  Each  platform  was  suspended  by  a 
cable  of  rope.  The  appliance  could  be  so  adjusted  that 
when  it  svas  required  to  hoist  material  to  the  second  floor 
the  platforms  would  ascend  no  higher  than  the  second  floor. 
As  the  work  progressed  to  the  third  floor  the  appliance 
could  be  changed  so  that  the  platforms  Avould  ascend  to 
that  floor,  and  so  on  to  the  succeeding  floors. 

On  the  day  preceding  the  accident  the  masons  had  com- 
pleted their  work  on  the  eighth  floor,  and  it  became  neces- 
sary to  adjust  the  hoisting  appliance  to  the  ninth  floor, 
where  they  were  to  commence  their  work  on  the  day  fol- 
lowing. One  of  the  platforms  was  accordingly  drawn  up 
to  the  ninth  floor  and  the  matter  of  shortening  the  cables 
attended  to,  so  that  thereafter  the  appliance  would  bo 
adjusted  to  run  to  the  ninth  floor.  In  order  to  shorten  the 
cable,  or  suspending  rope,  a  plank  was  put  across  the  shaft 
at  the  ninth  floor  under  the  platform,  or  car,  and  the  plat- 
form allowed  to  rest  upon  that  plank  while  the  cable  was 
being  shortened,  and  until  the  laborers  returned  the  next 
morning  to  help  take  the  plank  from  underneath  the  plat- 
form in  question. 

While  the  laborers  in  the  employ  of  appellant  were 
engaged  in  taking  the  plank  from  under  this  platform  the 
accident  occurred  in  this  way  : 

Foreman  Garrett,  the  deceased,  and  one  or  two  other 
laborers,  stepped  into  the  shaft  of  the  double  hoist,  took 
hold  of  the  cable,  or  rope,  which  came  down  to  the  platform 
at  the  lower  floor,  and  pulled  down  on  it.  The  efiect  of 
this  was  to  raise  the  platform  or  car,  at  the  ninth  floor,  olT 


10  Appellate  Courts  of  Illinois. 

Vol.  110.]  Wells  v.  O'Hare. 

the  plank  that  it  was  resting  on,  because  the  cable  they 
were  pulling  down  on  passed  over  a  sheave  at  the  top  of 
the  shaft  and  thence  to  the  platform  at  the  ninth  floor  which 
rested  on  the  plank.  As  they  lifted  the  upper  platform 
from  the  plank  on  which  it  rested,  another  laborer,  by  the 
name  of  Sullivan,  up  at  the  ninth  floor,  took  hold  of  the  end 
of  the  plank  and  pulled  it  out  from  underneath  the  platform. 

It  was  while  the  plank  was  being  pulled  out  from  under 
the  upper  platform  that  a  brick,  falling  from  some  point 
above,  struck  Corbett's  head  and  killed  him. 

The  night  before  the  accident,  Sullivan,  in  obedience  to 
the  foreman's  order,  went  to  the  elevator  to  put  a  plank 
under  it  to  support  it  in  position  while  the  cables  were 
being  changed.  He  then  found  that  the  platform  was  so 
high  that  the  plank  which  he  put  under  the  elevator  would 
not  rest  level  unless  he  blocked  it  up  on  the  side  opposite 
the  platform,  being  the  south  side.  For  that  purpose  he 
carried,  or  told  another  man  to  carry,  several  bricks  from 
the  eighth  floor  to  the  ninth,  and  placed  them  under  one 
end  of  the  plank,  thus  making  it  level.  The  bricks  rested 
on  a  tile  floor  which  was  about  level  with  the  beam  at  the 
edge  of  the  shaft  and  were  about  two  feet  from  its  south 
side.  The  plank  ran  north  and  south.  The  next  morning, 
without  first  removing  the  brick,  he  went  to  the  north  side 
of  the  sliaft  and  pulled  the  plank  out  from  that  side. 

Sullivan  procured  and  used  the  bricks  of  his  own  accord 
and  without  the  knowledge  of  the  foreman  or  any  order 
from  him. 

No  one  saw  the  falling  brick  until  it  was  within  eight 
feet  of  Corbett's  head,  or  saw  where  it  fell  from,  or  who 
caused  it  to  fall  or  from  what  point  it  started  to  fall.  The 
accident  happened  at  live  minutes  to  seven  in  the  morning, 
before  the  regular  work  of  the  day  had  commenced.  The 
only  men  in  the  building  at  the, time  were  Kassar,  the 
engineer,  who  was  on  the  first  floor,  the  foreman  of  a])pel- 
'  lant  and  laborers  working  for  him,  some  of  whom  were  on 
the  first  floor,  others  on  the  ninth. 

Sullivan  and  the  deceased  were  under  the  same  foreman, 
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lived  about  half  a  block  apart  and  sometimes  went  to  and 
from  their  work  together,  but  not  on  this  building.  The 
evidence  tends  to  show  that  the  regular  work  of  the 
deceased  while  in  appellant's  emploj''  was  tempering  mor- 
tar, which  he  did  on  the  ground  floor,  some  fifteen  or 
twenty  feet  from  the  elevator  shaft.  As  a  rule  he  had 
nothing  to  do  with  changing  the  cables.  Upon  the  occa- 
sion in  question  the  foreman  ordered  him  and  others  to 
*-come  on  and  give  a  pull"  at  the  slack  of  the  cable.  So 
far  as  appears,  this  is  the  only  time  he  did  that  kind  of 
work. 

The  declaration  consists  of  one  count,  and  the  only  allega- 
tion of  negligence  is  that  "the  defendant  *  *  *  care- 
lessly and  negligently  threw  or  caused  to  fall  from  a  great 
height    *    *    *    a  brick  down  to  and  upon  said  deceased." 

O.  W.  DrNEs,  attorney  for  appellant. 

Alexander  Sullivan,  attorney  for  appellee;  Fbancis  J. 
WooLLKY,  of  counsel. 

Where  a  servant  is  acting  under  immediate  orders  of  a 
foreman,  and  has  no  independent  will  as  to  taking  measures 
to  protect  himself,  he  is  not  a  fellow-servant  of  another 
servant  who  injures  him.  Rolling  Mill  Co.  v.  Johnson,  114 
111.  57,  64;  Wenona  Coal  Co.  v.  Ilolmquist,  152  111.  581,  593. 

Two  servants,  though  directly  co-operating,  are  not 
fellow-servants  unless  their  relation  be  such  that  they  have 
it  in  their  power  to  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution.  C.  &  A.  R.  R.  Co.  v. 
Swan,  176  111.  424,  428;  Duffy  v.  Kivilin,  195  111.  630,  635; 
Pittsburg,  Ft.  Wayne  &  C.  Ry.  Co.  v.  Powers,  74  111.  341, 
346;  Toledo,  Wabash  &  W.  Ry.  Co.  v.  O'Connor,  77  111. 
391,  396;  Pagels  v.  Meyer,  193  111.  172,  179. 

Objections  to  argument  of  counsel  are  waived,  unless 
pressed  by  counsel  to  a  decision  by  the  trial  court.  Marder, 
Luse  &  Co.  v.  Leary,  137  111.  319,  323;  N.  C.  St.  R.  R.  Co. 
V.  South  wick,  165  111.  494,  495;  W.  C.  St.  R.  R.  Co.  v. 
Annis,  165  111.  475,  478;  K  C.  St.  R.  R.  Co.  v.  Gillow,  166 
111.  444,  445;  N.  C.  St.  R.  R.  Co.  v.  Shreve,  171  111.  438,  441. 
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Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  There  is  no  direct  evidence  as  to  who  or  vrhat 
caused  the  brick  to  fall,  and  appellant  contends  that  there 
is  no  evidence  of  any  kind  tendino^  to  show  the  necjligence 
charged.  At  the  time  of  the  accident  no  persons  were  in 
the  building  other  than  Kassar,  the  engineer,  and  appellant's 
employes.  One  of  the  latter,  Sullivan,  was  engaged  on  the 
ninth  floor  in  removing  the  plank  from  under  the  elevator. 
The  others  and  Kassar  were  on  the  first  floor.  There  was 
no  one  on  any  intermediate  floor.  Nothing  is  shown  to 
have  been  going  on  that  could  have  jarred  a  brick  loose 
anywhere.  The  lower  cage  was  resting  on  the  ground  and 
hence  failed  to  counter-balance  the  other  one.  The  engi- 
neer could  not  raise  the  upper  cage  off  the  plank  by  the  mere 
action  of  the  engine.  .The  cable  was  slack  on  the  engine 
drum,  and  he  therefore  asked  the  forenian  for  help,  which 
the  latter  supplied  by  ordering  the  deceased  and  others  to 
pull  on  the  cable  for  the  purpose  of  taking  up  the  slack  of 
the  rope,  and  thus  providing  a  counter- balance.  The  engine 
then  slowly  raised  the  upper  cag^e  in  the  air,  and  having 
done  so,  stood  still.  The  men  below  were  holding  the  slack 
of  the  cable  taut  on  the  engine  drum,  and  they  were  still. 
Nothing  was  in  motion  except  above,  where  Sullivan  was' 
pulling  at  the  north  end  of  the  plank,  the  south  end  of  which 
was  resting  on  the  bricks.  Just  then  a  brick  fell  and  struck 
deceased.  Sullivan  had  not  previously  removed  the  bricks 
from  under  the  plank.  The  jury  no  doubt  concluded  that 
in  pulling  out  the  plank  he  raked  with  it  one  of  the  bricks 
on  the  smooth  tile  floor  into  the  elevator  shaft  which  was 
only  two  or  three  feet  off;  and  we  are  not  prepared  to  say 
that  they  were  wrong  in  such  conclusion,  and  in  finding 
that  Sullivan's  acts  were  negligent. 

In  Slack  v.  Harris,  200  111.  90,  the  Supreme  Court  ruled 
that  *'  positive  testimony  by  an  engineer  that  he  did  not 
touch  certain  nuts  upon  elevator  machinery  did  not  over- 
come circumstantial  evidence  that  he  did."  In  the  case  at 
bar  there  is  no  direct  evidence  opposed  to  the  circum- 
stantial. 
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Second.  The  terms  of  the  fellow-servant  rule  imply  and 
pre-suppose  the  existence  of  such  circumstances  that  the 
servants  can  exercise  an  influence  upon  each  other  promo- 
tive of  proper  caution.  Pagels  v.  Meyer,  193  111.  172,  178, 
179;  Columbian  Exposition  v.  Lehigh,  196  111.  612,  620;  C. 
&  A.K.  R.Co.  V.  Swan,  176  111.  424;  Duffy  v.  Kivilin,  195 
111.  630;  R.  R.  Co.  v.  Powers,  74  111.  341,  346;  R.  R.  Co.  v. 
Moranda,  93  111.  302,  323;  Ry.  Co.  v.  O'Connor,  77  111.  391, 
396;  Rolling  Mill  Co.  v.  Johnson,  114  111.  57,  64;  Wenona 
Coal  Co.  V.  lIolmquist,152  111.  581.  In  the  O'Connor  case 
supra^  the  court  say : 

"  Neither  could  control  the  other,  or  know  of  his  want  of 
skill  or  prudence  so  as  to  report  the  same  to  the  proper 
authority  for  removal,  and  thus  protect  himself  from 
injury." 

In  Pagels  v.  Meyer,  supra,  it  is  said : 

"  The  basis  of  the  classification  of  servants  of  the  same 
master  into  those  who  are  fellow-servants  and  those  who 
are  not,  as  established  in  this  state,  is  such  personal  rela- 
tion and  association  between  them  as  atfords  opportunity 
and  power  to  influence  each  other  to  proper  caution  by 
counsel,  advice  and  example,  or  the  want  of  such  personal 
relation  and  association." 

In  Mill  Co.  V.  Johnson,  supra^  the  court,  treating  of  the 
same  subject,  say : 

"And  of  course  where  there  is  no  right  or  opportunity 
of  supervision,  or  Avhere  there  is  no  independent  will,  and 
no  right  or  opportunity  to  take  measures  to  avoid  the  neg- 
ligent acts  of  another,  without  disobedience  to  the  orders 
of  his  immediate  superiors,  the  doctrine  can  have  no  appli- 
cation." 

The  Holmquist  case,  supra,  affirms  a  judgment  rendered 
in  a  suit  at  the  trial  of  which  an  instruction  was  given  which 
used  the  identical  language  last  quoted. 

In  view  of  the  law  and  the  undisputed  facts  of  this  case, 
it  is,  to  sa}''  the  least,  a  matter  of  grave  doubt  whether  the 
deceased  and  Sullivan  were  fellow-servants  under  either 
branch  of  the  rule.  Sullivan  was  in  charge  of  the  elevator 
at  the  top.     lie  gave  the  signals  for  raising  and  lowering  it. 
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lie  came  into  no  contact  with  Corbett,  the  deceased;  Cor- 
bett  had  no  occasion  to  pay  any  attention  to  Sullivan.  He 
had  nothing  to  do  with  any  person  above,  giving  signals, 
or  calling  out,  or  w^th  the  bells  that  were  rung  from  above. 
At  the  time  of  the  accident  Corbett  was  holding  the  slack 
of  the  cable  on  the  first  floor,  a  thing  he  had  never  done 
before  in  this  building,  and  Sullivan  was  pulling  the  plank 
on  the  ninth.  There  is  no  proof  that  he  had  any  idea  of 
what  was  bein<?  done  above,  or  any  knowledge  that  Sulli- 
van or  any  person  was  up  there  pulling  a  plank,  or  doing 
anything  else.  He  was  obeying  a  command  of  his  fore- 
man to  pull  at  the  cable.  He  could  not  see  the  top  of  the 
shaft,  or  know  what  was  going  on  there.  The  order  of  the 
foreman  required  instantaneous  and  exact  obedience.  The 
reasons  why  he  should  pull  did  not  concern  him.  Without 
disobeying  the  order,  he  had  no  opportunity  to  take 
measures  for  his  safety.  He  had  no  independent  will,  but 
acted  solely  at  command.  Under  such  circumstances  it  can 
not  be  said  the  finding  of  the  jury  that  the  relation  of  fel- 
lovv-servants  did  not  exist  is  against  the  evidence,  or  is  not 
supported  by  it. 

Third.  The  giving  of  the  following  instruction  at  the 
instance  of  appellee  is  complained  of : 

"The  jury  are  instructed  that  the  term  'ordinary  risks 
or  hazards  of  deceased's  employment,'  as  used  in  these 
instructions,  means  such  risks  as  are  usual  and  ordinary  in 
such  employment  after  the  employer  has  taken  reasonable 
care  to  discover  and  prevent  such  risks." 

The  Supreme  Court  has  so  laid  down  the  law  during  the 
last  few  years  in  a  large  number  of  cases,  a  few  of  which 
are :  C.  &  A.  K.  R.  Co.  v.  House,  172  111.  601,  605;  A.  P.  B. 
Co.  v.  Hudson,  176  111.  273,  274;  LaSalle  v.  Kostka,  190  111. 
130;  C.  &  G.  T.  Ry.  Co.  v.  Spurney,  197  111.  471,  47S; 
Slack  V.  Harris,  200  111.  96,  108.  And  such  is  the  rule 
elsewhere:  Buzzellv.  LaconiaMfg.  Co.,  48  Me.  113,  117; 
Hough  V.  Ry.  Co.,  100  U.  S.  213,  217. 

The  instruction  speaks  of  "  the  terms  *  ordinary  risk  and 
hazard'  as  used  in  these  instructions."  No  other  instruction 
mentioned  or  referred  to  "  ordinary  risk  or  hazard,"  and 
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there  was  nothing  to  which  the  jury  could  apply  the 
instruction  complained  of.  It  was  superfluous,  but  harm- 
less. 

Fourth.  In  his  closing  argument  to  the  jury,  and  while 
the  trial  judge  was  teraporarih^  absent,  counsel  for  appellee 
argued  that  appellant  had  not  furnished  his  employe  with 
a  safe  place  to  work  in,  to  which  appellant's  counsel 
objected  on  the  ground  of  there  being  no  such  proof  in  the 
case.  Counsel  for  appellee  then  asked  :  "  Shall  I  suspend 
and  wait  until  the  court  returns  ? "  to  which  appellant's 
counsel  answered  :  "  I  do  not  ask  that,  but  want  an  excep- 
tion to  the  improper  line  of  your  argument."  He  did  not, 
however,  take  an  exception  upon  the  return  of  the  court,  nor 
mention  or  bring  up  the  matter  in  any  way.  His  failure  in 
that  regard  operated  as  a  waiver  of  the  alleged  improper  ' 
conduct.  Nor  do  we  think  the  impropriety,  if  such  it  was, 
to  be  of  a  serious  nature.  As  a  matter  of  fact  under  the 
proof  the  place  where  deceased  was  killed  was  not  a  safe 
one,  even  though  there  was  no  such  allegation  of  duty  in  the 
pleadings.  The  objection  of  counsel,  however,  did  not  pro- 
ceed on  that  ground,  but  on  the  ground  that  there  was  no 
such  proof.  Marder,  Luse&  Co.  v.  Leary,  137  111.  319;  R. 
R.  Co.  V.  South  wick,  165  111.  494;  R.  R.  Co.  v.  Annis,  165 
111.  476;  R.  R.  Co.  v.  Gillow,  166  111.  444;  R.  R.  Co.  v.  Shreve, 
171  111.  438. 

Fifth.  A  juror  tendered  by  appellant  was  challenged 
by  appellee  for  cause.  The  challenge  was  sustained,  and 
the  juror  excused.  It  does  not  appear  nor  is  any  complaint 
made  that  an  objectionable  juror  was  forced  upon  appel- 
lant in  place  of  the  one  excused,  or  that  he  did  not  have  a 
proper  and  impartial  jury.  Without  examining  whether 
the  challenge  was  well  taken,  the  error,  if  any,  in  sustaining 
it,  did,  no  harm. 

"Ko  party  can  acquire  a  vested  right  to  have  a  particular 
member  of  the  panel  sit  upon  the  trial  of  his  cause,  until  he 
has  been  accepted  and  sworn.  It  is  enough  that  it  appears 
that  his  cause  has  been  tried  by  an  impartial  jury.  It  is 
no  ground  of  exception  that  against  his  objection  a  juror 
wtis  rejected  by  the  court  upon  insuflScient  grounds,  unless, 
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through  rejecting  qualified  persons,  the  necessity  of  accept- 
ing others  not  qualified  has  been  created."  1  Thompson  on 
Trials,  Sec.  120. 

The  improper  overruling  of  a  challenge  of  a  juror  for 
cause  will  not  justify  a  reversal  although  the  juror  is  per- 
emptorily challenged,  unless  the  party  objecting  to  him  is 
compelled  to  exhaust  his  peremptory  challenges  on  others. 
Robinson  v.  Randall,  82  111.  521.  The  rule  is  the  same  even 
in  a  criminal  case.     Wilson  v.  People,  94  111.  299. 

There  being  no  material  error  in  the  record,  the  judgment 
is  affirmed. 
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Haiman  Lowy  v.  Anton  Boenert  et  al. 

1.  MoRTQAQES— Liability  of  the  Purchaser  of  an  Equity  of  Redemp- 
tion.— Where  a  party  purchases  an  equity  of  redemption,  receives  pos- 
session and  has  the  profits,  entering  into  no  obligation  to  pay  tlie 
mortgage,  he  assumes  an  obligation  to  indemnify  the  vendor  against  the 
personal  obligation  to  pay  the  money  due  upon  the  vendor's  transaction 
of  mortgage,  but  not  beyond  the  value  of  the  land  conveyed  to  him.  If 
the  mortgage  debt  be  afterward  paid  by  the  mortgagor,  equity  will 
compel  the  purchaser  to  refund  the  money  so  paid  or  give  up  the  prop- 
erty. He  may  discharge  himself  of  the  obligation  to  indemnify  the 
mortgagor  by  returning  the  lands  to  him. 

2.  SAyiE— Liability  Where  Purchaser  Assumes  Mortgage  Debt  as 
Part  of  Consideration. — Where,  by  the  terms  of  the  agreement  between 
the  vendor  and  purchaser  of  the  premises  incumbered  by  a  mortgage, 
the  mortgage  debt  forms  a  part  of  the  consideration,  and  an  abatement 
is  made  in  the  price  on  account  thereof,  equity  raises  upon  the  conscience 
of  the  purchaser  the  obligation  to  indemnify  the  grantor  against  the 
mortgage  debt.  In  such  case,  if  the  grantor  pays  the  mortgage  debt, 
the  purchaser  is  liable  to  the  grantor  to  indemnify  him  whether  the 
mortgaged  property  be  sufficient  in  value  for  that  purpose  or  not. 

3.  Sa^ik— Covenant  Against  Incumbrances 'in  Deed  Does  Not  Pre- 
clude Evidence  of  Facts  as  to  Purcliase  of  Mortgaged  Premises.— The 
fact  that  a  deed  to  mortgaged  premises  contains  a  recital  that  the  con- 
sideration had  been  paid  and  also  contains  a  covenant  against  incum- 
brances, does  not  preclude  the  admission  of  evidence  to  prove  an 
agreement  of  the  grantee  to  assume  the  payment  of  the  mortgage  on 
the  premises. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Circuit  Court  of 
Cook  County;  tlie  Hon.  Edward  P.  Vail,  Judgp  presiding.     Heard  in 
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the  Branch  Appellate  Court  at  the  October  term,  1902.     Reversed  and 
remanded  with  directions.     Opinion  filed  October  9, 1903. 

Consider  H.  Willett,  attorney  for  appellant. 

To  extend  the  time  of  payment  of  a  promissory  note, 
and  reduce  its  rate  of  interest,  is  a  new  contract.  The 
parties  to  it  are  the  maker  and  the  holder  of  the  promis- 
sory note. 

If  for  more  than  a  year,  the  parties  to  be  charged,  the 
maker  and  the  holder,  must  sign  and  make  the  extension 
contract  and  the  reduction  of  the  interest  in  writing. 
Hyde  &  Leather  Bank  v.  Alexander,  184  111.  416;  Am- 
barg  V.  Na<jhtway,  92  111.  App.  608. 

The  istssignee  of  a  past  due  negotiable  note  takes  it  sub- 
ject to  every  legal  and  equitable  defense  existing  against 
his  assignor.  Such  assignee  stands  in  the  shoes  of  his 
assignor.  Bryan  v.  Primm,  1  111.  59;  McLain  v.  Lohr,  25 
III.  507;  Fortier  v.  Darst,  31  111.  212;  Stafford  v.  Fargo,  35 
111.  481;  Lock  v.  Fulford,  52  111.  166;  Bradley  v.  Marshall, 
54  III.  173;  Reichert  v.  Koerner,  54  111.  306;  Sumner  v. 
Waugh,  56  111.  531;  Gordon  v.  Wansey,  21  Cal.  77;  Kel- 
logg V.  Schnaake,  56  Mo.  136;  Wilson  v.  Bank,  45  Pa.  St. 
4vS8;  Bush  v.  Lathrop,  22  N.  Y,  535;  Andrews  v.  Gillespie, 
47  N.  Y.  487;   Daniel  on  Neg.  In.,  Sec.  725a. 

Mortgages  and  trust  deeds,  being  choses  in  action,  are 
not  assignable  at  law,  and  the  assignee  takes  them  subject 
to  all  defenses  existing  between  the  original  parties  at  the 
time  of  the  transfer.  Olds  v.  Cummings,  31  III.  18S; 
Fowler  v.  Fay,  62  III.  375;  Maghee  v.  Robinson,  98  III. 
458;  Towner  v.  McClelland,  110  III.  542;  Scott  v.  Mag- 
loughlin,  133  III.  33;  McAuliffe  v.  Renter,  166  111.  491; 
Beuhler  v.  McCorraick,  109  111.  269;  Chicago  Title  and 
Trust  Co.  V.  Aff,  183  III.  91;  Andrews  v.  Gillespie,  47 
X.  Y.  487. 

The  Ziese  note  was  to  be  paid  by  Auguste  Boenert  as  a 
part  of  the  purchase  price  of  the  land  which  secured  it, 
and,  coming  into  her  hands,  it  was  paid  and  extinguished, 
in  which  condition  Brosseau  received  it.  Lilly  v.  Palmer, 
51  111.  331;   Burnham  v.  Dorr,  72  Me.  198;    By ington  v. 
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Fountain,  61  la.  512;  Bunch  v.  Grave,  111  Ind.  351; 
Jones  V.  Lamar,  34  Fed.  Rep.  454,  468;  Dictason  v.  Will- 
iams, 129  Mass.  182;  Putnam   v,  CoUaraore,  120  Mass.  454. 

''An  obligation  which  has  been  extinguished  by  pay- 
ment can  not  be  subsequently  transferred."  Wright  v. 
Mix,  76  Cal.  465,  468;  McClure  v.  Andrews,  68  Ind.  97; 
Rolfe  V.  Wooster,  58  N.  H.  526;   Bank  v.  Lay,  80  V^a.  436, 

The  after-acquired  title  by  Auguste  Boenert  of  the  Ziese 
note,  inured,  by  her  warranty  deed,  to  complainant,  by  force 
of  the  statute. 

Because  of  her  warranty  deed  it  became  impossible  for 
her  to  acquire  an  interest  adverse  to  such  warranty  and 
assign  it  to  Brosseau.  Ch.  30,  Sec.  7,  R.  S.;  Gibbons  v. 
Iloag,  95  111.  45;  Walton  v.  Follansbee,  131  III.  147; 
Lewis  v.  Pleasants,  143  111.  271;  Whitson  v.  Grosvenor, 
170  111.  271. 

The  mortgagee  is  entitled  to  covenants  of  warranty 
under  which  the  mortgagor  purchased.  Rose  v.  Schaffner, 
50  la.  483,  486;  Devlin  on  Deeds,  Sec.  938. 

The  warrant}'^  deed  of  Auguste  Boenert  estopped  her 
from  acquiring  any  interest  adverse  to  her  warranty.  Rigg 
V.  Cook,  9  111.  336,  348;  Transportation  Co.  v.  Gill,  111  ill. 
541,  556;  Walton  v.  Follansbee,  131  111.  147;  Way  v.  Roth, 
159  III.  162, 168;  Butler  v.  Seward,  92  Mass.  (10  Allen)  466; 
Wadsworth  v.  Williams,  100  Mass.  126;  Mickles  v.  Town- 
send,  18  K  Y.  575;  2  Pom.  Eq.  (2d  Ed.),  p.  1105,  K  1,  Ca. 
cited;  Devlin  on  Deeds,  Sec.  1346. 

Samson  &  Wilcox,  attorneys  for  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  controversy  in  this  case  is  as  to  the  priority  of  a 
mortgage  in  the  form  of  a  trust  deed  held  by  appellee 
Brosseau,  over  a  similar  mortgage  held  by  appellant. 
Brosseau's  mortgage  covered  eighty  acres  of  land,  was 
made  by  William  Ziese,  August  26,  1878,  to  secure  his  note 
for  $1,200,  payable  three  years  after  date  and  recorded  on 
the  day  of  its  date. 

Appellant's  mortgage  was  made  by   George  Gillespie  to 
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secure  his  notes  for  SSjOOO,  covered  twenty  of  the  eight}'' 
acres  of  land  covered  by  the  Ziese  mortgage,  and  was 
recorded  February  21,  1896. 

Ziese  sold  and  conveyed  by  warranty  deed  March  30, 
1883,  to  Auguste  Boenert,  the  premises  covered  by  his 
mortgage.  She  at  once  took  possession  of  the  premises  so 
conveyed  and  remained  in  possession  of  that  portion  thereof 
covered  by  the  Gillespie  mortgage,  and  received  the  rents 
and  profits  until  after  the  bill  in  this  case  was  filed. 

Prior  to  1893  she  made  several  agreements  with  Coombs, 
the  holder,  or  agent  of  the  holder,  of  the  mortgage  note, 
for  extensions  thereof,  which  were  indorsed  on  said  note. 

In  1890,  at  her  request,  the  holder  of  said  mortgage 
released  forty  acres,  in  1891  twenty  acres  more,  of  the  land 
covered  by  the  Ziese  mortgage,  from  the  lien  thereof. 

February  26,  1893,  the  Ziese  mortgage  note  by  the  terms 
of  its  latest  extension  became  due,  and  the  holder  then,  as  a 
condition  of  any  further  extension,  demanded  a  note  paya- 
ble in  gold.  Thereupon,  Auguste  Boenert  and  Anton  Boe- 
^  nert,  her  husband,  made  and  delivered  to  Coombs,  the 
holder  of  the  Ziese  mortgage  note,  their  note  for  $1,200, 
payable  in  gold  three  years  after  date,  with  interest,  and 
Coombs  retained  the  Ziese  note  as  collateral  security  for 
the  gold  note. 

Auguste  Boenert,  in  the  spring  of  1896,  paid  to  Coombs 
the  $1,200  gold  note  in  full,  and  the  same  was  canceled  and 
surrendered  to  her,  and  at  the  same  time  the  Ziese  mort- 
gage note  was  delivered  to  her  uncanceled. 

Auguste  Boenert  and  her  husband  conveyed  to  George 
Gillespie,  by  warranty  deed,  dated  July  21,  1895,  and  re- 
corded February  21,  1896,  the  twenty  acres  of  land  covered 
by  the  Ziese  mortgage,  which  had  not  been  released  from 
the  lien  thereof.  Neither  in  the  deed  from  Ziese  to  Au- 
guste Boenert,  nor  in  that  of  Auguste  Boenert  to  Gillespie, 
is  any  mention  made  of  the  Ziese  mortgage. 

Gillespie  made  and  delivered  to  Auguste  Boenert  his 
notes  for  $8,000  and  a  mortgage  in  the  form  of  a  trust  deed, 
to  secure  the  same  upon  the  premises  so  conveyed  to  him, 
which  was  recorded  February  21,  1896. 
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Auguste  Boenert,  soon  after  she  received  said  Gillespie 
note,  transferred  the  same  to  appellant  as  collateral  security 
for  a  loan  of  $6,000.  She  retained  the  Ziese  mortgage  note 
in  her  possession  from  1896  until  February  1,  1898,  when 
she  sold  and  transferred  the  same  to  appellee  Jjrosseau. 

The  decree  appealed  from,  gives  the  lien  of  the  Ziese 
mortgage  priority  over  that  of  the  Gillespie  mortgage,  and 
it  is  this  portion  and  feature  of  the  decree  alone  of  which 
complaint  is  made.  One  of  the  contentions  of  appellant  is 
that  upon  the  facts  disclosed  by  this  record  the  lien  and 
equity  of  appellee  Brosseau,  under  the  Ziese  mortgage, 
should,  as  against  the  lien  and  equity  of  appellant  under 
the  Gillespie  mortgage,  date  from  February  21,  1898,  the 
date  of  the  transfer  of  the  Ziese  mortgage  note  to  Brosseau, 
and  not  from  February  1,  1878.  the  date  of  the  record  of 
the  Ziese  mortgage.  No  authority  is  required  in  sup- 
port of  the  propositions  that  Brosseau,  in  1898,  took  the 
Ziese  mortgage  subject  to  the  equities  then  existing  as  to 
the  same  in  favor  of  Ziese,  the  mortgagor,  as  against  Au- 
gtuste  Boenert,  Brosseau's  assignor,  but  not  subject  to  latent 
equities  in  favor  of  third  persons,  nor  was  he  charged  with 
notice  of  the  Gillespie  mortgage  by  its  record,  and  that  appel- 
lant, as  the  mortgagee  of  Ziese's  grantee,  may  in  this  suit 
assert  as  against  Brosseau,  the  equities  existing  in  favor  of 
Ziese  against  Auguste  Boenert  at  the  time  of  the  transfer 
of  the  Ziese  note  to  Brosseau. 

In  the  view  we  take  of  this  case,  it  is  not  necessary  to 
decide  whether  Auguste  Boenert,  at  the  time  of  her  pur- 
chase from  Ziese,  in  terms  promised  Ziese  to  pay  the  mort- 
gage debt.  Ziese  conveyed  to  her  the  equit}^  of  redemption. 
She  took  possession  of  the  mortgaged  premises  so  conveye<I 
to  her  and  remained  in  possession  of  that  portion  thereof 
involved  in  this  case,  receiving  the  rents  and  profits  there- 
from until  after  the  bill  in  this  case  was  filed. 

The  obligations  of  a  purchaser  of  an  equity  of  redemption 
under  such  circumstances  are  thus  stated  by  Lord  Eldon  in 
Waring  v.  Ward,  7  Ves.  332  : 

"If  he  enters  into  no  obligation  with  the  party  from 
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whom  he  purchases,  neither  by  bond  nor  covenant  of  indem- 
nity, to  save  him  harmless  from  the  mortgage,  yet  this 
court,  if  he  receives  possession  and  has  the  profits,  would, 
independent  of  contract,  raise  upon  his  conscience  an  obli- 
gation to  indemnify  the  vendor  against  the  personal  obli- 
gation to  pay  the  money  due  upon  the  vendor's  transaction 
of  mortgage;  for,  being  become  owner  of  the  estate,  he 
must  be  supposed  to  intend  to  indemnify  the  vendor  against 
the  mortgage. 

*'The  purchaser  in  such  case  does  not  assume  any  liabil-' 
ity  beyond  the  land  conveyed  to  him.  If  the  mortgage 
debt  be  afterward  paid  by  the  mortgagor,  equity  w^ill  com- 
pel the  purchaser  to  refund  the  money  so  paid  or  ^ive  up 
the  property.  He  may  discharge  himself  of  the  obligation 
to  indemnify  the  mortgagor  by  returning  the  lands  to  him." 
1  Jones  on  Mortgages,  757. 

But  the  proofs  in  our  opinion  show  more  than  a  mere 
purchase  by  Auguste  Boenert  of  the  equity  of  redemption, 
possession  and  receiving  profits.  They  show  that  the  mort- 
gage debt  formed  a  part  of  the  consideration  and  that  an 
abatement  in  the  price  was  made  on  account  thereof.  Ziese 
testified  that  a  part  of  the  consideration  was  his  note  for 
$1,500.  Anton  Boenert  testified  that  Ziese  said  to  him: 
''If  you  or  your  wife  or  whoever  buys  the  property  gives 
me  so  much  for  my  equity,  I  will  convey  the  property  and 
.go  to  Dakota;"  that  the  consideration  in  the  deed  was  made 
SS,0O0,  because  the  land  was  then  considered  worth  $100  per 
acre.  Auguste  Boenert  was  not  interrogated  on  the  sub- 
ject. This  testimony  must  be  considered  in  connection 
with  the  circumstances  of  the  purchase  and  the  subsequent 
acts  and  conduct  of  the  parties.  Auguste  Boenert,  in  fact, 
paid  Ziese  only  $1,200.  She  treated  the  Ziese  mortgage 
not€  as  her  own  debt  from  the  day  of  the  purchase.  She 
paid  the  interest  on  that  note  for  thirteen  years  and  then 
paid  the  full  amount  of  the  principal.  She  agreed  with  the 
holder  for  extensions.  She  procured  releases  of  sixty  acres 
of  the  eighty  acres  of  land  covered  by  the  mortgage,  ami 
did  all  this  without  consulting  Ziese,  without  his  knowledge 
and  without  asking  him  to  pay  anything  on  account  of  the 
mortgage  debt. 

Where,  by  the  terms  of  the  agreement  between  the  vendor 


22  Appellate  Courts  of  Illinois. 

Vol.  110.]  liowy  v.  Boenert. 

and  purchaser  of  the  premises  incumbered  by  a  mortgage, 
the  mortgage  debt  forms  a  part  of  the  consideration,  and 
an  abatement  is  made  in  the  price  on  account  thereof, 
equity  raises  upon  the  conscience  of  the  purchaser  the  obli- 
gation to  indemnify  the  grantor  against  the  mortgage  debt. 
In  such  case,  if  the  grantor  pays  the  mortgage  debt,  the 
purchaser  is  liable  to  the  grantor  to  indemnify  him,  whether 
the  mortgaged  property  be  sufficient  in  value  for  that  pur- 
pose or  not.  1  Jones  on  Mortgages,  Sec.  751;  Tichenor  v. 
Dodd,  4  N.  J.  Eq.  454;  Thompson  v.  Thompson,  4  Ohio  St. 
333. 

It  is  not  material  to  inquire  to  which  of  the  two  cases 
supposed,  this  mortgage  belongs.  If  to  the  first,  if  Auguste 
Boenert  was  in  equity  bound  to  indemnify  Ziese  against 
the  mortgage  debt  only  to  the  extent  of  the  value  of  the 
property  purchased,  still,  she,  by  conveying  away  the 
greater  part  of  that  propert}',  put  it  out  of  her  power  to 
discharge  her  obligation  to  Ziese  by  releasing  to  hira  the 
premises  purchased,  and  hence,  in  either  case,  the  only  just 
method  in  which  she  could  perform  her  obligation  to  Ziese 
was  to  discharge  the  mortgage  debt. 

With  the  equitable  obligation  to  Ziese  to  indemnify  him 
against  his  mortgage  notis  resting  upon  her,  Auguste  J>oe- 
nert,  in  1896,  paid  the  amount  of  that  mortgage  note  to  the 
holder  thereof,  and  as  against  appellant,  who,  as  has  been 
said,  may  assert,  as  to  said  mortgage  note,  the  equities  Ziese 
might  assert,  the  transaction  must  be  held  a  payment  and 
discharge,  and  not  a  purchase  and  assignment  of  said  mort- 
ffaofe  note. 

The  fact  that  the  deed  to  Auguste  Boenert  contained  a 
recital  that  the  consideration  had  been  paid  and  a  covenant 
against  incumbrances,  does  not  estop  appellant  from  prov- 
ing the  facts  as  to  the  purchase  of  the  mortgaged  premises. 
1  Jones  on  Mortgages,  750;  Wilson  v.  King,  23  N.  J.  Eq. 
150. 

The  decision  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  enter 
a  decree,  giving  to  appellant  a  first,  and  to  appellee  Bros- 
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seau  a  second  lien  on  the  premises  in  question  for  the 
amounts  by  the  present  decree  found  due  to  them  respect- 
ively. 

Mr.  Justice  Stein  took  no  part  in  the  decision  of  this 
case- 
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1.  'E^umscK—What  U  Not  a  Part  of  the  Res  Gestce^—A.  conversa- 
tion which  took  place  after  the  incident  was  closed  and  had  no  connec- 
tion with  it,  can  not  be  rej^arded  as  part  of  the  res  gestae. 

2.  Same— r<?sf  as  to  Whetfier  a  Declaration  is  a  Part  of  the  Rea 
Oestoe.— The  true  test  as  to  whether  a  declaration  is  part  of  the  res  ges- 
tee  is  whether  the  declaration  is  a  verbal  act,  illustrating,  explaining 
or  interpreting  other  parts  of  the  transaction  of  which  it  is  itself  a  part, 
or  is  merely  a  history  or  a  part  of  a  history  of  a  completed  past  affair. 
In  the  one  case  it  is  competent,  in  the  other  it  is  not. 

3.  Same— Practice  Wliere,  Over  Objection,  Incompetent  Evidence  Has 
Been  Received  in  a  Jury  TnaZ.— Where,  over  objection,  incompetent 
evidence  has  been  received  in  a  jury  trial,  it  must  appear  that  the  ver- 
dict rendered  was  not  affected  by  it,  or  the  judgment  will  be  reversed, 
even  though  it  w^as  afterward  stricken  out.  Such  testimony  may  influ- 
ence the  jury,  notwithstanding  the  efforts  of  the  court  to  counteract  it. 

4.  SxyiK— Motion  for  Judgment  Non  Obstante  Veredicto,  Cah  Not 
be  Allowed  When  I^esented  by  the  Defendant.— K  motion  for  a  judg- 
ment non  obstante  veredicto  can  not  be  allowed  when  presented  by  the 
defendant.     It  is  a  privilege  given  solely  to  the  plaintiff. 

5.  Same— H7m2/  is  Necessary  in  Order  that  a  Special  Finding  Shall 
be  Controlling,— In  order  that  a  special  finding  shall  be  controlling,  it 
must  not  only  be  inconsistent  with  the  general  verdict,  but  it  must  be 
irreconcilable  with  that  verdict  so  as  to  be  incapable  of  being  removed 
by  any  evidence  admissible  under  the  issues. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinsox,  Judge 
presiding.  Heard  in  thia  court  at  the  October  term,  1902.  Reversed 
and  remanded.  Opinion  filed  October  8,  1903.  Additional  opinion 
filed  November  16,  1903. 

William  J.  IIynes  and  Sa^iuel  Page,  attorneys  for 
appellant;  Nathaniel  C.  Sears  and  Mason  B.  Stakring,  of 
counsel. 
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Goodrich,  Vincent  &  Bradley,  attorneys  for  appellee; 
Warren  Nichols,  of  counsel. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  personal  injuries  received  August 
15,  1897.  On  that  day  appellee,  then  fourteen  years  of 
age,  was  riding  upon  the  west  footboard  of  one  of  appel-' 
lant's  cars  going  north  along  State  street  in  the  city  of 
Chicago.  While  the  car  was  in  motion  and  not  at  a  street 
crossing,  he  jumped  from  the  car  in  front  of  another  car 
belonging  to  appellant  going  south  upon  an  adjacent  track, 
thereby  receiving  the  injuries  of  which  he  complains. 

The  jury  returned  a  verdict  finding  defendant  guilty, 
and  assessing  plaintiff's  damages  at  $7,500.  They  also 
returned  a  special  finding,  to  wit: 

"lias  the  plaintiff  proved  by  a  preponderance  of  all  the 
evidence  in  tne  case  tnat  thfc  defendant's  eraplo\'e  willful)  v 
injured  plaintiff  or  willfully  caused  him  to  be  injured  if 
Answer:     'No.'" 

Appellant  entered  a  motion  for  judgment  non  olstante 
veredicto^  which  motion  was  overruled. 

Appellant's  motion  for  a  new  trial  was  overruled  and 
judgment  was  entered  upon  the  verdict,  from  which  it 
perfected  this  appeal. 

George  W.  Geary,  a  witness  called  by  appellee,  testifies 
that  he  noticed  a  boy  on  the  west  side  of  the  car  standino- 
on  the  footboard;  that  the  conductor  rushed  through  the 
aisle  of  the  car;  that  the  boy  jumped  off  the  car  in  front 
of  the  train  that  was  going  south  which  struck  and  ran 
over  him,  and  that  the  north-bound  car  ran  100  feet  after 
the  boy  was  hurt  before  it  stopped.  lie  further  testified, 
over  repeated  objections  and  exceptions  by  counsel  for 
appellant,  that  after  the  car  had  stopped  and  the  boy  was 
being  carried  to  the  sidewalk,  and  about  one  minute  after 
the  accident,  he  turned  to  the  conductor  and  said,  "  I 
suppose  you  are  satisfied  now;  you  have  probably  killed 
that  boy."     The  conductor  answered,  "I  have  orders  to 
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drive  those  boys  off,  and  I  must  do  it."     The  witness  con- 
tinued : 

"1  said  to  him  that  he  ought  to  use  a  little  judo^ment, 
even  driving  boys  off ;  that  I  didn't  believe  it  was  necessary 
to  kill  boys  in  order  to  prevent  them  from  jumping  on  and 
off  cars.  *  Well,'  he  says,  *  I  know  my  business,'  and. I 
says  'I  doubt  whether  you  do  or  not.  I  am  going  to  write 
a  letter  to  the  company,'  I  says,  'stating  what  I  have  seen 
today,  and  stating  your  actions;  1  don't  believe,'  I  says, 
*that  you  are  a  competent  conductor  to  run  any  car.  In 
fact,'  1  says,  '  passengers  are  in  danger  of  their  lives,  in 
my  estimation,  under  your  conductorship.'  Just  then  an 
officer  came  up  and  I  asked  him  if  it  was  not  rulable  to 
arrest  conductors  under  conditions  of  this  kind." 

"  Mr  Page:  That  is  outside  the  conversation.  I  ought  to 
object  to  it.  I  wish  to  preserve  an  objection  and  excep- 
tion." 

'•The  Court:  You  asked  the  officer,  did  you?"  "A. 
The  police  officer.  He  came  up  to  the  conductor  at  the 
time  awhile,  but  the  condact9r  went  off  and  the  officer 
said  he  would  take  care  of  the  matter.  That  about  ended 
our  conversation,  for  a  crowd  gathered  around.  I  didn't 
have  anything  more  to  say  Ilowever,  I  wrote  a  letter  to 
the  company  stating  what  I  had  seen  and  my  judgment  of 
the  actions  of  the  conductor.  I  saw  some  one  connected 
with  the  company  in  response  to  that  letter." 

"Mr.  Page:  If  that  is  finished  I  want  to  renew  my 
objection  to  each  sentence  and  phrase  he  has  stated." 

'*The  Court:  I  doubt  whether  this  conversation  is 
admissible.     I  don't  think  thtit  is  proper." 

'•  Mr.  Page  :     I  move  to  strike  it  out." 
The  Court :     Yes,  it  may  go  out,  all  of  it." 

This  conversation,  which  took  place  after  the  incident 
was  closed  and  had  no  connection  with  it,  can  not  be 
regarded  as  part  of  the  res  (/estcB.  It  was  history  and  not 
a  part  of  the  accident.  Hance  it  was  mere  hearsay 
evidence,  and  as  such  inadmissible. 

In  Chicago  W.  D.  Ry.  Co.  v.  Becker,  128  111.  545,  it  was 
claimed  that  the  deceased,  a  boy,  had  been  thrown  from  a 
street  car,  thereby  causing  his  death.  After  his  injury  he 
got  up  and  was  going  to  the  sidewalk,  or  had  just  reached 
it,  when  he  was  asked  what  was  the  matter.  He  re|)lie{l 
that  the  conductor  caught  him  by  the  arm  and  threw  him 
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off  the  car.     This  evidence  was  admitted  over  objection. 
Upon  appeal  the  Supreme  Court  say: 

'*We  think  that  the  admission  of  proof  as  to  what  was 
said  by  the  deceased,  under  the  circumstances  thus  detailed, 
was  erroneous.  The  declarations  were  not  a  part  of  the  res 
gestm.  The}'  were  not  made  at  the  time  of  the  accident, 
nor  did  they  explain  or  characterize  the  manner  in  which 
the  accident  occurred.  They  were  not  concurrent  with 
the  injury,  nor  uttered  contemporaneously  with  it  so  as  to 
be  regarded  as  a  part  of  the  principal  transaction.  They 
were  made  after  the  injury  was  received  and  were  merely 
narrative  of  what  had  taken  place.  They  were  spoken  by 
the  deceased  as  his  answer,  when  he  was  asked  'what  was 
the  matter.'  The  true  inquiry,  according  to  all  the  author- 
ities, *is  whether  the  declaration  is  a  verbal  act,  illustrat- 
ing, explaining  or  interpreting  other  parts  of  the  transac- 
tion of  which  it  is  itself  a  part,  or  is  merely  a  history  or  a 
part  of  a  history  of  a  completed  past  affair.  In  the  one 
case  it  is  competent,  in  the  other  it  is  not.'" 

That  this  is  the  well  settled  law  of  this  state  is  also 
shown  b}''  the  following  cases:  C.  &  N.  W.  Ry.  Co.  v. 
Fillmore,  57  111.  2f>5;  Pennsylvania  Co.  v.  McCaffrey,  173 
III.  169;  C.  &  N.  W.  Ry.  Co.  v.  Howard,  6  111.  AppVofiO; 
C,  B.  ife  Q.  R.  R.  Co.  v.  Johnson,  36  111.  App.  564;  Spring- 
field C.  Ry.  Co.  V.  Puntenney,  101  III.  App.  95. 

It  is  urged  by  appellee  that  the  court,  in  the  presence  of 
the  jury,  finally  excluded  this  evidence;  and  that  there- 
fore appellant  was  not  thereby  prejudiced. 

Where,  over  objection,  incompetent  evidence  has  been 
received  in  a  jury  trial,  it  must  appear  that  the  verdict 
rendered  was  not  affected  by  it,  or  the  judgment  will  be 
reversed,  even  though  it  was  afterward  stricken  out. 
Such  testimony  may  influence  the  jury,  notwithstanding 
the  efforts  of  the  court  to  counteract  it.  Adams  v.  Russell, 
85  III.  284;  Penfield  v.  Carpender,  13  Johns.  350;  Erben 
v.  Lorillard,  19  N.  Y.  299;   Rogers  v.  State,  60  Ark.  76. 

The  main  issue  here  was  whether  or  not  appellant  was 
guilty  of  negligence  as  charged  in  the  declaration.  This 
evidence  strongly  tended  to  determine  that  question 
against  appellant.     We  can  not  say  that  the  jury,  havino* 
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heard  this  evidence,  could  entirely  exclude  it  from  consid- 
eration when  they  came  to  form  their  verdict.  For  this 
error  we  are  compelled  to  reverse  the  case. 

While  we  think  the  special  finding  is  inconsistent  with 
the  general  verdict,  and  therefore  should  have  prevailed 
over  it  (Sec.  68c,  Ch.  110,  R.  8.  1901;  C.  &  N.  W.  Ry.  Co, 
V.  Dunleavy,  129  111.  132;  Ebsery  v.  Chicago  City  Ry.  Co., 
164  111.  518),  appellant  did  not  move  for  judgment  upon 
it.  The  motion  made  was  for  judgment  non  obstante 
veredicto.  Such  a  motion  cS;n  not  be  allowed  when  pre- 
sented by  the  defendant.  It  is  a  privilege  given  solely  to 
the  plaintiflF.  "Judgment  of  no^i  ohstante  veredicto  is  a 
judgment  rendered  in  favor  of  the  plaintiff  without  regard 
to  the  verdict  obtained  by  the  defendant."  Bouv,  L.  Die, 
title,  Judgment;  Teehan  v.  Union  Bridge  Co.,  84  111.  App. 
532;  Shinn's  Practice,  Sec.  984.  By  not  making  a  motion 
for  judgment  upon  the  special  finding  in  the  trial  court, 
appellant  is  estopped  to  raise  that  question  here. 

As  this  case  must  be  sent  back  to  the  trial  court, 
the  consideration  of  other  points  presented  by  counsel  is 
unnecessary. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Additional  Opinion. 

Since  the  opinion  was  handed  down  in  this  case  appel- 
lant, by  motion,  has  called  attention  to  a  mistake  of  fact 
contained  in  that  opinion.     Therein  it  is  said: 

"While  we  think  the  special  finding  is  inconsistent  with 
the  general  verdict,  and  therefore  should  have  prevailed 
over  it  (citing  the  statute  and  cases),  appellant  did  not 
move  for  judgment  upon  it.  The  motion  made  was  for 
judgment  non  ohstante  veredicto.  Such  a  motion  can  not 
be  allowed  when  presented  by  the  defendant." 

So  reads  the  common  law  record.  Appellant  calls  our 
attention  to  the  bill  of  exceptions  where  the  motion  actu- 
ally made  by  it  was  a  request  to  the  court  to  enter  judg- 
ment in  its  favor  upon  the  special  finding  rendered  in  said 
cause.  The  common  law  record  is  made  up  by  the  clerk 
of  the  trial  court,  while  the  bill  of  exceptions  is  made  up 
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by  the  judge  who  tried  the  cause.  The  proper  place  for 
a  motion  for  judgment  for  the  defendant  upon  a  special 
finding  is  in  the  bill  of  exceptions.  Hence  when  the  com- 
mon law  record  and  the  bill  of  exceptions  contradict  each 
other  in  that  particular,  the  latter  governs.  It  follows 
that  the  opinion,  so  far  as  quoted,  is  wrong  in  its  facts,  and 
therefore  incorrect  in  its  conclusions.  This  error  has  led 
us  to  re-examine  the  declaration  and  the  special  finding  in 
this  case. 

The  first  count  of  the  declaration  sets  up  the  possession 
and  operation  of  the  street  railway  by  appellant;  its  duty 
in  the  control  and  management  of  its  cars  and  in  the 
employment  of  competent  and  capable  persons  to  handle 
said  cars;  yet,  etc.,  the  conductor  of  said  car  ''then  and 
there  negligently  and  willfully,  in  his  capacity  of  conductor 
and  servant  of  defendant,  suddenly  and  without  warning, 
and  with  great  violence,  and  in  a  threatening  manner,  with 
intent  to  frighten  plaintiff  and  eject  him  from  said  car, 
jumped  at  and  rushed  upon  plaintiff,  who  was  riding  as 
aforesaid  upon,  to  wit,  the  west  side  of  said  car,"  etc. 

The  third  count  charges  the  doing  of  substantially  the 
same  acts  by  the  conductor  "negligently  and  willfully." 

The  fourth  count  charges  that  the  same  acts  were  done 
"negligently  and  carelessly,  and  without  the  exercise  of 
common  intelligence  and  prudence." 

The  fifth  count  charges  that  the  same  acts  were  done 
''neo-ligently  and  imprudently  and  without  right  or  reason." 

It  thus  appears  that  the  first  and  third  counts  charge 
the  acts  as  done  willfully,  while  the  fourth  and  filth  counts 
allege  that  the  acts  were  done  negligently.  Under  the  two 
latter  counts  a  recovery  could  be  had  for  negligence  that 
was  not  willful. 

The  special  finding  with  its  answer  reads: 

"Has  the  plaintiff  proved  by  a  preponderance  of  all  the 
evidence  in  the  case  that  the  defendant's  employe  willfully 
injured  plaintiff,  or  willfully   caused   him   to   be  injured  f' 

-  No." 

This  special  finding  does  not  cover  the  entire  declara- 
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tion.  Without  intending  to  willfully  injure  appellee  the 
conductor  may  have  intended  to  drive  him  from  the  car, 
and  with  that  end  in  view  may  have  advanced  upon  him  in 
a  way  and  manner  that  was  negligent,  imprudent  and 
unreasonable. 

In. order  that  a  special  finding  shall  be  controlling  it 
must  not  only  be  inconsistent  with  the  general  verdict,  but 
must  be  irreconcilable  with  that  verdict  so  as  to  be  inca- 
pable of  being  removed  by  any  evidence  admissible  under 
the  issues.  (C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111. 
132,  148.)  Viewed  in  the  light  of  the  declaration  and  of 
this  rule  of  practice  as  laid  down  by  our  Supreme  Court, 
this  special  finding,  while  it  is  inconsistent  with,  is  not 
irreconcilable  with  the  general  verdict,  and  therefore  does 
not  control  it.  Taking  the  verdicts  together  it  must  be 
presumed  that  the  jury  found  the  appellant  guilty  of  mere 
negligence — that  is,  of  negligence  without  the  epithet  of 
^'willful." 

For  these  reasons  we  are  still  of  the  opinion  that  the 
cause  should  be  reversed  and  remanded,  and  it  is  so 
ordered. 


Richard  A.  Paddock  v.  W.  H.  Bnehanan  &  Co. 

1.  Contracts— TF?ia<  Miist  be  Shoum  to  Recover  Where  Contract 
Provides  for  the  Performance  of  Concurrent  ^cta.— Where,  by  the 
terms  of  a  written  instrument,  defendant  promised  plaintiff  to  pay  him 
|125  on  condition  that  plaintiff  then  turn  over  to  him  by  *'  proper 
assignment"  the  warehouse  receipt  mentioned  in  said  instrument,  the 
turning  over  of  the  warehouse  receipt  by  proper  assignment  and  the 
payment  of  the  $125  were  by  the  terms  of  the  instrument  to  be  concur- 
rent acts.  In  order  for  plaintiff  to  recover  against  defendant  he  was 
Iwund  to  show  an  offer  or  at  least  a  present  ability  to  turn  over  to 
defendant  by  proper  assignment  the  warehouse  receipt  upon  payment 
of  the  $125. 

Transcript  froui  Justice  of  the  Peace.— Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Russell  P.  Goodwin,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Reversed  and  remanded.    Opinion  filed  October  9,  1903. 
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E.  A.  Paddock,  attorney  for  appellant. 

Steele  &  Holmes,  attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 
Appellee,  in  the  court  below,  had  a  verdict  and  a  judg- 
ment  thereon   against  appellant  for    $125   in   an  action 
brought  upon  the  following  instrument  in  writing,  viz.  : 

"Chicago,  III.,  June  14, 1900. 
W.  H.  Buchanan  &  Company,  226  E.  Kinzie  street,  city. 

Gentlemen: — For  value  received  we  hereby  agree  to 
return  to  you,  on  or  before  October  1,  1900,  the  goods  con- 
signed by  you  for  sale  to  Henry  Delany,  of  the  value  of 
$125,  or  to  pay  to  you  the  sum  of  $125  on  or  before  Octo- 
ber 1,  1900,  provided  you  turn  over  to  us,  or  either  of  us, 
by  proper  assignment,  upon  payment  of  the  said  sum  of 
f?r25  on  or  before  October  1,  1900,  a  certain  warehouse 
receipt,  dated  April  27,  1900,  issued  by  Werner  Bros.,  for 
certain  household  goods  stored  with  them  by  Henry  Delany. 

Yours  truly, 

Henry  Delany, 
Richard  A.  Paddock." 

By  the  plain  terms  of  this  instrument  appellant  promised 
appellee  to  pay  him  $125  on  condition  that  appellee  then 
turn  over  to  him  by  "proper  assignment"  the  warehouse 
receipt  in  said  instrument  mentioned.  The  turning  over 
of  the  warehouse  receipt  by  proper  assignment  and  the 
payment  of  the  $125  were  by  the  terms  of  the  instrument 
to  be  concurrent  acts.  Appellant  had  no  right  to  demand 
that  the  warehouse  receipt  be  turned  over  to  him  without 
paying  the  $125,  nor  had  appellee  the  right  to  demand  of 
appellant  the  $125  without  turning  over  to  him  by  proper 
assignment  the  warehouse  receipt.  To  establish  a  right  of 
recovery  against  appellant  in  the  court  below,  appellee  was 
bound  to  show  an  ofifer,  or  at  least  a  present  ability,  to  turn 
over  to  appellant  by  proper  assignment  the  warehouse 
receipt  upon  payment  of  the  $125.  The  record  fails  to 
show  such  evidence.  On  the  contrary  it  appears  that 
while  the  warehouse  receipt  was  delivered  to  appellee  bv 
Delany  it  was  never  indorsed  or  assigned  by  Delany. 

It  is  not,  nor  has  it  ever,  therefore,  been  in  the  power  of 
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appellee  to  turn  over  to  appellant  the  warehouse  receipt 
by  proper  assignment. 

In  our  opinion  the  instruction  to  the  jury  to  find  for  the 
defendant  should  have  been  given. 

The  judgment  Will  be  reversed  and  the  cause  remanded. 


John  H.  Jones  v.  Frank  Klawiter, 

1.  Pleadino  —  Declaration  Stating  No  Cause  of  Action  Against 
Defendant— VfY\erQ  a  pleader  undertakes  to  show  how  and  in  what 
way  the  defendants  "  did  not  exercise  reasonable  care  for  plaintiff's 
safety,"  and  to  this  end  avers  a  negligent  act  committed  by  one  of  the 
defendants,  such  declaration  states  no  cause  of  action  against  the  other 
defendant. 

2.  Same— DecZarafton  Omitting  to  Allege  a  Right  of  Action  Not 
Curedby  Verdict— If  a  declaration  omits  to  allege  any  substantial  fact 
which  is  essential  to  a  right  of  action  and  which  is  not  implied  in  or 
inferable  from  the  findings  of  those  which  are  alleged,  it  is  defective, 
and  will  not  be  cured  by  verdict. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.     Reversed.    Opinion  filed  October  9,  1903. 

Henry  B.  Bale  and  Cox,  IIeldman  &  Shoetle,  attor- 
neys for  appellant. 

DouTHAKT  &  Brendecke,  attomeys  for  appellee. 

Mb.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case  to  recover  dam- 
ages for  injury  sustained  by  appellee  on  the  13th  day  of 
November,  1895,  while  working  on  the  premises  of  the  Illi- 
nois Steel  Company  at  South  Chicago.  Appellee  was 
injured  by  being  struck  by  the  falling  of  a  horse  or  scaf- 
folding,  which  he  and  five  or  six  of  his  fellow-servants  were 
at  the  time  of  the  accident  attempting  to  move  out  of 
their  way.  Trial  before  a  jury  resulted  in  a  verdict  and 
judgment  against  appellant  for  $4,500,  from  which  appel- 
lant prosecutes  this  appeal. 
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The  suit  was  originally  brought  March  25,  1896,  against 
appellant  and  the  Illinois  Steel  Company.  (At*  the  trial 
plaintiff  dismissed  as  to  the  latter.)  The  summons  was 
served  on  the  company  March  28, 1896  and  returned  "not 
found  "  as  to  appellant. 

Something  more  than  four  years  elapsed  after  the 
accident  before  there  was  service  of  summons  upon 
appellant.  He  appeared  May  8,  1900,  and  demurred  to  the 
declaration  filed  May  19,  1896.  While  the  demurrer  was 
pending,  appellee  filed  two  additional  counts,  to  which 
appellant  at  first  demurred  generally.  Later  on  he  de- 
murred both  generally  and  specially  and  on  February  15, 
1902,  the  demurrer  to  the  original  declaration  and  the  last 
demurrer  to  the  additional  counts  were  sustained.  Appel- 
lee then  filed  an  amended  declaration  consisting  of  two 
counts,  to  which  appellant  filed  four  pleas.  The  first  was 
the  general  issue,  and  on  it  issue  was  joined  and  the 
case  tried.  The  other  three  pleaded  the  statute  of  limita- 
tions and  averred  that  the  causes  of  action  set  forth  in 
the  amended  declaration  did  not  accrue  within  two  years, 
etc.  A  demurrer  to  each  of  these  pleas  was  sustained, 
and  appellant  claims  this  was  error,  his  contention  being 
that  the  original  declaration  disclosed  no  cause  of  action 
whatever  as  against  appellant.  If  this  contention  be  sound 
the  cause  of  action  in  respect  of  which  the  trial  took  place 
was  barred,  and  the  demurrer  to  the  pleas  of  the  statute 
should  have  been  overruled.  Eylenfeldt  v.  Illinois  Steel 
Co.,  165111.  185. 

In  the  original  declaration  it  was  averred  that  the  acci- 
dent occurred  November  13,  1895;  that  appellee  was  in  the 
employ  of  the  defendants,  appellant  and  the  Illinois  Steel 
Company,  in  a  yard  adjacent  to  a  rolling  mill  owned,  con- 
trolled and  operated  by  the  Steel  Company;  that  plaintitf 
was  a  common  laborer,  and  while  so  employed  was  under 
the  orders  and  subject  to  the  directions  of  a  certain  foreman 
of  the  Steel  Company  whose  directions  plaintifl"  was 
obliged  and  required  to  obey;  that  it  was  the  duty  of  the 
defendants  to  see  to  it  that  nothing  should  be   done  which 
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would  unnecessarily  expose  plaintiff  to  danger;  that  the 
defendants  disregarded  theirduty  in  this  behalf  and  did  not 
exercise  reasonable  care  for  plaintiff's  safety,  "  inasmuch  as 
it,  the  said  defendantlllinois  Steel  Company,  by  its  said  fore- 
man *  *  *  then  negligently  ordered  plaintiff  to  help 
and  assist  in  raising  and  removing  a  certain  scaffolding, 
for  which  purpose  an  insufficient  number  of  men  had  been 
provided;"  whereby,  while  plaintiff  was  exercising  due  care, 
in  pursuance  of  the  orders  of  said  foreman  said  scaffolding 
slipped  and  fell  against  plaintiff,  etc. 

Summarizing  what  is  material  in  the  above  for  the  pur- 
pose in  hand,  it  appears  that  at  the  time  of  the  accident 
appellee  was  in  the  employ  of  appellant  and  a  third  party 
(the  dismissed  defendant)  in  a  mill  owned,  controlled  and 
operated  by  the  third  party;  that  he  was  subject  to  the 
orders  and  directions  of  the  third  party;  that  it  was  the 
duty  of  both  appellant  and  the  third  party  to  see  to  it  that 
appellee  should  not  be  unnecessarily  exposed  to  danger, 
and  that  the  third  party  violated  this  duty  in  negligently 
ordering  appellee  to  assist  in  raising  a  scaffolding  with  an 
insufficient  number  of  men. 

In  making  the  summary  we  have  omitted  the  allegation 
that  "  the  defendants  disregarded  their  duty  in  this  behalf 
and  did  not  exercise  reasonable  care  for  plaintiff's  safety," 
because  its  general  language  is  restrained  and  qualified  by 
what  follows  immediately  afterward,  to-wit,  "inasmuch  as 
it,  said  defendant  Illinois  Steel  Company,  by  its  said  fore- 
man, then  negligently  ordered  plaintiff  to  help,"  etc.  The 
pleader  undertakes  to  show  how  and  in  what  way  the 
defendants  ''did  not  exercise  reasonable  care  for  plaintiff's 
safety,"  and  in  his  opinion  it  is  sufficient  to  show  this  by 
averring  a  negligent  act  committed  by  one  of  the  defend- 
ants. The  words  "  inasmuch  as  "  stand  for  the  phrase  more 
frequently  used  "  in  this,  that,"  but  they  serve  the  same  pur- 
pose and  have  the  same  meaning.  It  is  just  as  if  the 
pleader  had  said,  "  the  defendants  did  not^  exercise  reason- 
able care  in  this,  to  wit,  that  said  Steel  Company  negligently 
ordered  plaintiff,"  etc. 

Vol.  CX  3 
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The  declaration  charged  no  negligence,  and  showed  no 
cause  of  action  against  appellant,  and  was  so  defective  as 
to  him  that  it  could  neither  sustain  a  judgment  nor  be 
cured  by  verdict.  Eylenfeldt  v.  Steel  Co.,  supra;  Foster  v. 
St.  Luke's  Hospital,  191  111.  94;  Schueler  v.  Mueller,  193 
111.  402. 

It  was  error  to  sustain  the  demurrers  to  the  pleas  of  the 
statute  of  limitations.  They  presented  a  complete  defense 
to  the  amended  declaration.  The  judgment  will  therefore 
be  reversed,  and  the  cause  not  remanded. 


City  of  Cliicago  v.  Hawgood  &  Avery  Transit  Co. 

1.  Damages— A^oi  Allowable  for  Demurrage  WJiere  No  Evidence  of 
Marlcet  Value  or  Earnings  of  Vessel  is  Introduced.— Jn  a  suit  for  dam- 
ages caused  by  injuries  to  a  vessel  there  can  be  no  recovery  for  demur- 
rage in  the  absence  of  any  evidence  as  to  the  market  value  of  the  vessel, 
or  as  to  her  net  earnings. 

Trespass  on  the  Case,  for  damages  to  vessel.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  A.  Bish(»p,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Opinion  filed  October  9, 1903.  Remittitur  filed  and  cause  affirmed  Octo- 
ber 19,  1903. 

Charles  M.  "Walker,  corporation  counsel,  William  H. 
Sexton,  assistant  corporation  counsel,  and  0.  E.  Kremer, 
attorney's  for  appellant. 

J.  E.  Ingram,  attorney  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  appellee,  the  owner  of  the 
steamer  Frank  D.  Ewen,  against  the  City  of  Chicago,  to 
recover  damages  sustained  by  the  steamer  while  lying  in 
the  south  branch  of  the  Chicago  river  at  Baker's  dock, 
near  the  Twelfth  street  bridge.  It  appears  that  on  June 
29,  1896,  while  the  vessel  was  lying  at  the  dock,  the 
bridge  was  swung  against  her  rigging.     For  the  damages 
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to  the  vessel  by  reason  of  this  collision,  and  for  the  loss  of 
her  use  while  being  repaired,  appellant  brought  this  action. 

A  plea  of  the  general  issue  was  filed  to  the  declaration. 
The  case  was  tried  April  17,  1902,  before  the  Honorable 
Charles  A.  Bishop,  without  a  jury,  and  the  court  found  for 
the  plaintiff  and  assessed  the  damages  at  $1,096.68. 

Before  and  at  the  time  of  the  accident  the  vessel  was  in 
the  west  draw  of  the  bridge;  her  stern  was  toward  the 
bridge  and  about  ten  or  twelve  feet  from  it  when  closed. 
The  boom  projected  about  five  feet  beyond  the  stern.  The 
length  of  the  vessel  approximated  200  feet.  While  it  was 
lying  at  dock,  and  before  the  accident,  the  bridge  was 
swung  a  number  of  times  to  let  vessels  pass  through  the 
east  draw.  Upon  these  occasions  the  bridge  was  swung 
with  the  west  end  to  the  south  and  stopped  in  the  center, 
leaving  the  east  draw  open.  It  was  swung  back  from 
north  to  east  and  never  during  that  time  made  a  complete 
revolution. 

The  accident  occurred  in  daylight  and  was  caused  by  the 
bridge-tender  swinging  the  north  end  of  the  open  bridge  to 
the  westward,  toward  and  into  the  steamer,  thus  inflicting 
the  damages  sued  for.  Immediately  after  the  accident  the 
bridge-tender  said:  "I  thought  the  bridge  would  clear 
you." 

Appellant  introduced  no  evidence  other  than  the  ordi- 
nance hereinafter  set  forth. 

Appellant  does  not,  and  upon  the  proof  can  not  seriously 
deny  that  its  bridge-tender  was  negligent  in  running  the 
bridge  into  the  steamer.  But  it  claims  exemption  from 
liability  on  two  grounds :  first,  that  appellee  was  guilty  of 
contributory  negligence, and  second,  that  it  was  a  trespasser, 
and  there  is  no  proof  that  appellant's  negligence  was  willful. 
Both  of  these  claims  are  based  upon  two  sections  of  an 
ordinance  of  the  city,  received  in  evidence  over  objec- 
tion and  exception,  and  reading  as  follows: 

783.  "Vessel  Blocking  Passage — Injury  to  Bridge. — No 
vessel,  craft  or  float  shall  be  moored  or  anchored  within 
the  harbor,  or  in  any  slip,  or  at  any  dock,  as  to  prevent  the 
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passage  of  any  other  vessel,  craft  or  float,  nor  shall  any 
vessel,  craft  or  float  be  moored  as  to  range  against  or  injure 
any  bridge  across  the  river,  or  any  branch  thereof^  under  a 
penalty  of  not  less  than  $10,  nor  exceeding  $100,  to  be 
recovered  from  the  master,  owner,  or  person  in  charge 
thereof,  for  each  offense." 

784.  "All  vessels,  crafts  or  floats  navi^ting  the  harbor, 
when  passing  any  bridge,  shall  be  moved  past  the  same  as 
expeditiously  as  is  consistent  with  a  proper  movement  in 
the  harbor,  but  in  no  case  shall  any  vessel,  craft  or  float, 
while  passing  any  bridge,  and  obstructing  the  passage 
across  such  bridge,  move  at  a  rale  of  speed  less  than  two 
miles  per  hour;  and  no  vessel,  craft  or  float  shall  be  so 
anchored  or  fastened  as  to  prevent  any  bridge  from  a  fren 
and  speedy  opening,  or  any  ferry  boat  from  a  free  and 
direct  passage, nor  shall  any  line  or  fastening  be  so  thrown, 
laid  or  made  fast  as  to  cross  the  track  of  any  bridge  or 
ferrv,  under  a  penalty  of  not  more  than  $25  for  each 
offense,  to  be  recovered  from  the  master  or  other  person 
having  charge  of  said  vessel,  craft  or  float."    . 

The  accident  happened  on  June  29,  1896,  and  there  is 
no  proof  that  the  ordinance  was  in  force  before  1897.  But 
even  if  this  objection  did  not  exist,  it  can  not  be  said  that 
the  position  of  the  vessel  constituted  a  violation  of  the 
ordinance.  It  is  not  shown  to  have  "prevented  the  pas- 
sage of  any  other  vessel,  craft  or  float,"  (the  proof  is  that 
vessels  passed  freely  through  the  east  draw,)  or  to  have 
"  prevented  the  bridge  from  a  free  and  speedy  opening." 

The  trial  court  did  not  err  in  holding  that  appellee  did 
not  place  its  vessel  in  a  dangerous  position.  There  would 
have  been  no  danger  and  the  collision  would  not  have  hap- 
pened if  the  bridge-tender  had  exercised  the  care  the  law 
required  of  him. 

The  damages  allowed  consist  of  the  expense  of  repairs, 
demurrage  and  interest.  Appellant  insists  that  nothing 
should  have  been  allowed  for  demurrage.  Upon  this  sub- 
ject the  court  held  the  following  propositions,  to  w^it: 

"  5.  That  the  court,  in  considering  the  question  of  dam- 
age, should,  in  determining  the  amount,  if  any,  recoverable 
for  demurrage,  base  its  flndings  upon  the  market  value  of 
the  vessel  during  the  period  the  same  was  necessarily 
delayed  by  reason  of  the  damages  and  repairs  made  neces- 
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sary  by  the  same,  and  not  the  price  or  amount  for  which 
said  vessel  had  in  fact  been  rented  or  chartered  during  the 
period. 

''  6.  That  if  it  appears  from  the  evidence  that  there  was 
no  market  value  for  said  vessel,  and  no  fixed  value  per  day 
or  per  week  for  the  use  of  said  vessel,  then  the  court  must 
arrive  at  the  value  per  day  of  said  vessel  by  deducting 
from  the  gross  earnings  of  the  vessel  per  trip,  the  expenses 
of  such  trip,  and  ascertain  the  value  per  day  of  the  vessel 
by  dividing  the  sum  remaining  by  the  number  of  days 
required  by  the  vessel  to  make  the  trip. 

'"  7.  That  if  no  competent  evidence  is  introduced  to 
show  the  market  value  of  the  vessel,  or  her  net  earnings, 
then  the  plaintiff  can  not  recover  for  any  detention, 
because  of  failure  to  introduce  sufficient  evidence  upon 
which  to  base  any  finding." 

Counsel  for  appellee  does  not  question  the  correctness 
of  the  law  so  declared,  and  it  accordingly  became  necessary 
to  show  the  market  value  of  the  use  of  the  vessel  during  its 
detention,  if  there  was  such  value,  and  if  not,  then  in  the 
absence  of  a  "fixed  value  per  day  or  per  week"  the  court 
would  compute  the  damage  per  day  "  by  deducting  f^om 
the  gross  earnings  of  the  vessel  per  trip  the  expenses  of  such 
trip,"  etc. 

A  careful  examination  of  the  evidence  discloses  that  it 
does  not  warrant  a  recovery  for  demurrage.  No  market 
value  was  shown,  nor  was  it  shown  that  there  was  none. 

Appellee  is  willing  to  remit  S35  awarded  it  in  connection 
with  the  making  of  a  certain  stick.  If  in  addition  appellee 
within  ten  days  remit  $644.84,  the  allowance  for  demur- 
rage and  interest  thereon,  the  judgment  will  be  affirmed; 
otherwise  it  will  be  reversed  and  the  case  remanded. 


E.  B.  Blinn  et  al.  v.  George  W.  Riggs  et  al, 

1.  Chancery  Practice — When  Court  of  Chancery  Has  No  Jurisdic- 
tion to  Try  the  Title  to  Offlce.—A  court  of  chancery  has  no  jurisdiction 
to  trj'  title  to  office  upon  a  bill  filed  for  that  purpose,  the  proper  remedy 
being  by  quo  toarranto. 
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2.  Same— 'Court  of  Chancery  May  Determine  Who  Are  Proper  Officers 
Incidentally  to  Giving  of  OtJier  Relief.— A  court  of  chancery  may  deter- 
mine who  are  the  proper  officers  by  way  of  affording  incidental  relief 
where  it  has  jurisdiction  upon  other  grounds. 

3.  Corporations— Personal  Interest  of  Stockholder  Not  to  Preclude 
His  Voting  on  Any  il/easurc— Each  stockholder  represents  himself  and 
his  own  interests  only,  and  his  right  to  vote  upon  any  measure  is  not  in 
any  way  affected  by  the  fact  that  he  has  a  personal  interest  therein  dif- 
ferent or  separate  from  that  of  the  other  stockholders. 

4.  SiLiSR— Right  to  Vote  Stock  is  Prima  Facie  in  Owner,  According 
to  the  Books  of  the  Corporation. — The  right  to  vote  corporate  stock  is 
prima  facie  in  the  person  who  has  the  legal  title  as  shown  by  the 
records  of  the  corporation. 

5.  Same— 7n«Mra7ice  Company  May  Open  Office  and  Do  All  Business 
Except  Issuing  Policies,  Without  Making  Deposits  Required  by  Section 
180 and  181,  Ch,  73,  R,  5^.— The  organization  of  an  insurance  company 
under  the  act  of  1869  is  complete  for  all  purposes  except  issuing  poli- 
cies, when  its  charter  has  been  filed  as  required  by  statute  and  approved 
by  the  attorney-general>  and  its  capital  stock  subscribed  and  directors 
elected. 

Bill  for  an  Iiijanction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed.  Opinion 
filed  October  9,  1908. 

This  is  a  contest  between  two  sets  of  stockholders  of  the 
Mutual  Life  Insurance  Company  of  Illinois.  One  set  was 
enjoined  and  appeals.  The  injunction  was  issued  upon  a 
bill  alleging  in  substance,  as  follows: 

The  company  was  organized  August  30,  1901,  under  the 
act  of  1869,  with  a  capital  stock  of  $500,000,  divided  into 
5,000  shares  of  $100  each.  After  the  stock  had  been  fully 
subscribed,  by-laws  were  adopted,  and  nine  trustees  elected. 
At  a  meeting  of  the  trustees  held  February  21,  1902,  six 
additional  trustees  were  elected,  and  the  entire  capital 
stock  was  turned  back  into  the  treasury  of  the  company  in 
order  that  a  part  of  it  might  be  re-issued  and  sold  for  $200 
per  share,  instead  of  its  par  value.  In  consideration  of 
returning  the  stock,  the  obligations  of  the  original  sub- 
scribers were  canceled,  and  the  stock  divided  into  the  fol- 
lowing series : 

Series  No.  1,  consisting  of  1,500  shares,  to  be  sold  at  not 
less  than  $200  a  share. 
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Series  No.  2,  consisting  of  3,000  shares,  to  be  set  aside 
and  issued  to  holders  of  Series  No.  1  at  not  less  than  $20o 
per  share  and  at  not  less  than  book  value,  in  payment  of 
dividends  that  might  be  declared  on  Series  No.  1. 

Series  No.  3,  consisting  of  500  shares,  to  be  used  and  sold 
on  recommendation  of  the  majority  of  the  board  of  trustees, 
either  to  provide  additional  assets  or  liquidate  the  obliga- 
tions of  the  company. 

The  foregoing  plan  of  organization  was  intended,  in  case 
it  could  be  successfully  carried  out,  to  give  the  company  a 
paid-up  capital  of  $150,000  in  cash,  and  a  cash  surplus  of 
$150,000,  which  would  enable  the  company  to  obtain  a 
favorable  start  in  the  insurance  world,  and  provide  ample 
working  capital  to  carry  on  its  business  in  a  vigorous  and 
successful  manner. 

The  organization  and  equipment  of  the  company  was 
largely  due  to  the  efforts  of  one  of  the  complainants, 
George  W.  Riggs,  who,  at  the  time  of  the  organization  of 
the  company,  was  one  of  the  general  managers  of  the  New 
York  Life  Insurance  Company,  having  charge  of  one  of  the 
main  offices  of  said  company  in  Chicago,  and  who  had  held 
his  position  as  general  manager  thereof  for  a  period  of  over 
nine  j^ears  next  preceding.  Believing  that  Chicago  and  the 
west  offered  a  promising  field  for  the  organization  of  a 
strong  standard  life  insurance  company,  said  Eiggs  decided 
to  organize  the  complainant  company,  to  resign  his  position 
as  general  manager  of  the  New  York  Life  Insurance  Com- 
pany, which  he  did  on  December  31,  1901,  and  devote  his 
entire  time  thereafter  to  building  up  the  new  company. 

At  this  time,  Februar}''  21,  1902,  not  to  exceed  100  shares 
of  stock  had  been  subscribed  for  at  $200  per  share,  and 
further  subscriptions  were  refused  unless  the  assurance 
could  be  given  that  sufficient  funds  would  be  raised  within 
a  year,  to  permit  the  company  to  engage  in  the  insurance 
business  in  Illinois,  and  also  the  further  assurance  that  no 
part  of  the  funds  subscribed  and  paid  into  the  company 
would  be  used  to  pay  its  current  expenses;  and  that  in 
default  of  the  company   being  admitted  to  do   business 
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within  a  yeiar,  the  money  so  subscribed,  together  with  all 
interest  accumulated  thereon,  should  be  returned  to  the 
respective  subscribers. 

Thereupon  Riggs  agreed  with  those  about  to  subscribe, 
and  with  the  stockholders  and  trustees,  that  unless  the 
company  should  be  so  admitted  within  twelve  months  the 
money  of  the  subscribers  should  be  returned. 

Accordingly  it  was  agreed  that  in  consideration  of  his 
services  to  the  company  since  the  date  of  its  organization, 
August  30,  1901,  his  disbursements  for  incorporation  fees, 
office  rent,  clerk  hire,  stationery,  postage,  and  all  other 
expenses  of  the  company  up  to  May  1,  1902,  Riggs  should 
receive  250  shares  of  Series  No.  3  stock  of  the  company. 

After  the  passage  of  this  resolution  on  February  21st, 
Riggs  devoted  himself  to  the  affairs  of  the  company,  pre- 
paring and  completing  the  necessary  equipment  of  forms, 
tables,  computations,  blanks,  policies,  agreements,  and  in 
short,  a  general  insurance  office  equipment;  employed  at 
his  own  expense  legal  counsel,  insurance  actuaries,  devoted 
himself  to  the  organization  of  an  agency  staff  preliminary 
to  entering  other  states,  helped  to  secure  subscriptions  to 
Series  No.  1  at  $200  a  share,  all  with  the  result  that  on  or 
about  October  1,  1902,  the  company  had  sufficient  funds 
to  make  its  deposit  of  $100,000  with  the  insurance  depart- 
ment of  the  state  and  was  practically  ready  to  begin  busi- 
ness. 

October  1,  1902,  a  special  meeting  was  held  at  which  a 
president,  vice-president  and  second  vice-president  were 
elected  to  hold  office  until  the  annual  election,  March,  1903. 
Riggs  was  elected  president.  The  treasurer  at  this  time 
wasE.  C.  Brainard. 

At  a  trustees'  meeting  held  October  10, 1902,  it  ap])oared 
from  the  treasurer's  report  that  all  of  Series  Xo.  1 
stock  had  been  subscribed  for  at  ^200  a  share;  $159,910.90 
had  been  paid  in,  and  notes  given  for  the  balance, 
$110,099.04.  Nine  trustees,  including  the  j)resident,  were, 
in  [)ursuance  of  the  charter,  elected  an  executive  commit- 
tee with  the  same  power  and  authority  as  the  board  of 
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trustees.  The  board  was  increased  to  twenty-five  mem- 
bers.    Of  these,  eight  are  appellants. 

At  a  meeting  of  the  executive  committee  held  October 
17,  1902,  the  salaries  of  the  officers  were  fixed  and  it  was 
ordered  that  the  company  issue  twenty-five  shares  of  No.  3 
stock  to  H.  S.  Duncombe  in  full  for  services  as  general 
counsel  to  April  1,  1903;  that  forty-eight  shares  of  No.  3 
stock  issue  to  E.  0.  Brainard  for  his  commission  in  sell- 
ing 2-tO  shares  of  No.  1  stock  at  $200  per  share,  and 
that  152  shares  of  No.  3  stock  issue  to  two  other  persons 
for  a  like  commission.  It  was  further  ordered  that  the 
company  issue  250  shares  of  No.  ;>  stock  to  said  Riggs  in 
full  payment  of  his  services  and  expenses  from  the  date  of 
incorporation  to  May  1,  1902,  as  per  contract  with  the 
board  of  trustees  under  the  resolution  passed  February  21, 
1902,  it  being  further  understood  that  Riggs  should  make 
no  claim  for  services  from  May  J,  1902,  to  October  1, 1902. 

Afterward  a  controversy  arose  among  some  stockholders 
and  trustees  in  regard  to  the  action  of  the  executive  commit- 
tee in  issuing  475  shares  of  Series  No.  3  of  the  capital  stock  as 
above  set  forth.  The  matter  was  referred  to  a  committee  of 
five  of  whom  Riggswasone.  Fourof  thecommittee  reported 
to  the  trustees  that  if  the  stock  known  as  Series  No.  3  could 
be  returned  to  the  treasury  of  the  company  and  canceled, 
the  company  should  issue  a  stock  dividend  of  500  shares 
of  which  190  shares  should  go  to  the  then  owners  of 
Series  No.  3  stock,  and  310  shares  to  the  owners  of  Series 
No.  1  stock.  Riggs  submitted  a  minority  report  recom- 
mending that  the  entire  series  of  No.  2  stock  be  issued  to 
the  holders  of  the  Series  No.  1  stock  when  the  net  assets 
of  the  company  should  reach  $500,000,  and  that  until  that 
time  no  dividends  of  any  kind  should  be  paid  on  No.  3 
stock. 

At  a  meeting  of  the  trustees  lield  March  20,  1903.  at 
which  sixteen  trustees,  including  seven  of  appellants,  were 
present,  the  minority  report  was  adopted  by  a  vote  of 
eleven  to  five. 

The  first  annual  meeting  of  the  stockholders  was  held 
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March  30,  1903.  Ono  thousand  four  hundred  and  seventy- 
five  shares  of  No.  1  stock  and  460  shares  of  No.  3  stock  were 
present  in  person  or  by  proxy.  A  resolution  was  pre- 
,  sented,  reciting  that  the  No.  3  stock  issued  to  Riggs,  Dun- 
combe  and  others  was  practically  a  gift ;  that  it  had  been 
wrongfully  and  improperly  issued;  that  the  company  had 
received  no  further  consideration  therefor  than  alleged 
organization  services ;  that  the  issue  of  this  stock  reduced 
the  value  of  Xo.  1  stock  from  $200  to  $150  a  share,  and 
amounted  to  the  payment  of  §75,000  for  alleged  promotion 
services;  and  resolving  that  the  officers  of  the  company  be 
directed  to  recall  and  cancel  the  certificates,  not  to  issue 
them  for  less  than  $200  a  share,  and  that  any  claims  there- 
after presented  for  services  or  disbursements  be  audited 
and  allowed  in  such  amounts  as  the  board  might  consider 
reasonable  and  just  compensation  for  the  services  rendered, 
and  no  more. 

When  this  resolution  came  to  a  vote,  the  chairman 
refused  to  allow  any  of  No.  3  stock  to  vote  on  the  question. 
Upon  appeal  from  this  ruling:,  he  would  not  let  any  holders, 
of  said  stock  vote  on  the  appeal,  in  each  instance  against 
their  objections  and  protests.  The  chairman  declared  that 
his  ruling  was  sustained,  but  it  would  not  have  been  sus- 
tained if  No.  3  stock  had  been  allowed  to  vote.  The  reso- 
lution was  then  voted  on,  and  the  records  show  it  was 
defeated;  but  the  chair  declared  it  carried  by  throwing 
out  votes  of  No.  3  stock.  A  vote  was  then  taken  with  the 
same  effect  on  a  motion  to  exclude  No.  3  stock  from  votinf*- 
for  trustees.  The  stockholders  proceeding  to  vote  on  the 
election  of  trustees,  the  chair  declared  the  twenty-five 
elected  who  had  not  received  the  votes  of  No.  3  stock,  and 
refused  to  recognize  the  election  of  six  who  would  have 
received  the  highest  number  of  votes  cast  if  No.  3  stock 
had  been  counted.  This  action  of  the  chair  was  a<rain 
objected  to  and  protested  against.  Complainants  further 
allege  that  there  was  a  tie  vote  as  to  ten  candidates;  that 
in  consequence  only  twenty  trustees  were  elected,  instead 
of  twenty-five,  and  that  out  of  the  twenty-five  declared 
elected,  twelve  were  in  fact  not  elected. 
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Subsequently  some  of  the  stockholders  held  several 
informal  conferences  with  a  view  of  adjusting  all  matters 
in  dispute  and  referring  them  to  three  arbitrators,  which 
proposition  was  still  pending  to  the  knowledge  of  the 
defendants,  when,  on  Friday,  May  29,  1903,  a  notice  signed 
by  them  to  the  effect  that  a  meeting  of  the  board  of  trus- 
tees of  the  company  would  be  held  at  its  office  Monday, 
June  1,  1903,  at  3  p.  m.,  was  mailed  to  complaipaut  Riggs, 
president  of  the  company,  at  3:30  p.  m.  on  said  Friday  ; 
that  the  next  day,  May  30th,  was  Decoration  Day,  the  next 
day  Sunday,  and  the  following  day,  June  1st,  election  day; 
whereupon  said  Riggs  consulted  counsel  and  was  advised 
that  said  notice  was  illegal  and  that  certain  of  the  persons 
signing  it  were  not  trustees,  and  to  refuse  them  admission 
to  the  office  of  the  company. 

Upon  being  refused  admission  the  signers  of  the  notice, 
assembling  at  some  other  place,  pretended  to  act  as  the 
board  of  trustees,  to  elect  other  officers  in  place  of  those 
holding  office  with  the  exception  of  E.  C.  Brainard,  treas- 
urer, and  to  pass  resolutions  revoking  the  authority  of  the 
president  and  secretary  to  open  deposit  boxes  of  the  com- 
pany and  conferring  such  authority  upon  said  Brainard. 
Said  signers  also  undertook  to  revoke  the  authority  of  the 
president,  vice-presidents,  secretary  and  cashier  to  sign 
checks  of  the  company,  and  caused  copies  of  the  resolutions 
signed  by  the  defendant  McLaren,  pretending  to  act  as 
secretary,  to  be  sent  to  the  Deposit  Vault  Company  and  to 
the  banks  below  named  with  which  the  complainant  com- 
pany had  its  moneys  on  deposit  as  follows  :  At  the  First 
National,  for  payment  of  current  expenses,  $1,974.27;  at 
the  American  Trust  and  Savings,  $2,192.09,  subject  to  the 
orders  of  the  officers  of  the  company,  as  provided  by  its 
by-laws,  and  $5^9.84  at  the  National  Bank  of  North 
America,  subject  to  the  order  of  the  company's  cashier. 

Each  of  said  banks  notified  the  company  that  by  reason 
of  the  serving  upon  them  of  said  papers  they  would  not  pay 
out  any  of  its  funds  deposited  with  them.  Under  resolutions 
of  the  trustees  it  was  the  duty  of  its  officers  to  deposit  in 
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said  banks  all  moneys  received.  Various  checks,  issued  by 
the  company  in  payment  of  its  current  obligations  and 
expenses,  one  of  them  for  payment  of  the  June  rent  of  its 
offices,  were  refused  by  said  banks  and  returned  unpaid 
to  the  company  by  reason  of  the  serving  of  said  papers, 
and  it  is  left  without  funds  to  pay  its  rent,  employes  and 
current  expenses.  Certain  sums  are  due  its  agents  in  other 
states  for  commissions,  disbursements  and  expenses.  Un- 
less the  company  can  release  and  make  available  its  funds 
for  carrying  on  its  business,  it  and  its  stockholders  must 
suffer  great  and  irreparable  injury,  and  its  business  and 
reputation  will  in  a  short  time  be  wholly  ruined. 

Since  beginning  to  issue  policies  January  1,  1903,  it  has 
issued  about  600  in  the  sum  of  about  $1,000,000,  and  has 
received  cash  premiums  therefrom  of  over  825,000.  It  has 
been  prospering  in  its  business  and  now  has  cash,  assets 
in  the  sura  of  $275,000,  all  on  deposit  with  insurance  depart- 
ment of  the  state  in  the  boxes  of  said  Deposit  Vault  Com- 
pany and  in  said  banks,  but  now  wholly  inaccessible  by 
reason  of  the  premises. 

No  demand  in  writing,  as  required  by  the  by-laws,  for 
meeting  of  the  trustees  of  the  company,  was  made  upon 
complainant  Riggs  as  president,  and  said  pretended  meet- 
ing of  the  signers  of  said  notice  was  illegal,  and  they  are 
not  the  trustees  of  the  company,  and  said  pretended  officers 
are  not  its  officers. 

It  is  further  charged  that  the  defendants  have  conspired 
and  confederated  together  with  the  purpose  and  intent  to 
involve  the  company  in  litigation,  and  hinder  and  destroy 
its  business,  and,  to  accomplish  this  purpose  they  have 
acted  as  aforesaid;  that  said  persons,  and  each  of  them, 
well  knew  that  upon  the  delivery  of  said  papers  to  said 
banks  and  Safe  Deposit  Company,  the  said  banks  would 
stop  payment  of  the-checks  of  the  company,  and  said  Safe 
Deposit  Company  would  refuse  the  company  access  to  its 
securities,  and  that  said  persons  intended  that  said  banks 
and  said  Safe  Deposit  Company  should  do  so,  and  well 
knew  that  the  effect  of  delivering  such  papers  as  aforesaid, 
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would  be  to  tie  up  all  of  the  funds  of  the  company  and 
leave  it  without  available  funds  for  meeting  its  current 
expenses,  and  would  necessitate  its  bringing  suit  in  order 
to  release  its  funds  and  carry  on  its  business  as  heretofore. 
Said  persons,  and  each  of  them,  well  knew  at  the  time  of 
the  acts  aforesaid,  that  the  bringing  of  a  suit  in  which  the 
company  or  its  stockholders  would  be  involved,  would 
greatly  hurt  and  injure  the  business  of  the  company;  that 
for  a  period  of  several  months  last  past,  said  persons  have 
conspired  and  confederated  together  with  the  intent  and 
purpose  of  getting  possession  and  control  of  said  company, 
and  electing  certain  of  themselves  officers,  and  not  being 
able  to  accomplish  this  in  a  fair  and  legal  manner,  pro- 
ceeded in  the  way  hereinbefore  set  forth,  to  gain  control 
of  the  company,  to  cripple  and  destroy  its  business  by 
throwing  it  into  litigation,  with  the  purpose  of  eventually 
securing  the  control  of  the  company  through  such  means. 
The  company  has  been  legally  admitted  and  authorized  by 
their  respective  insurance  departments  to  do  business  in 
the  following  ten  states :  Illinois,  Iowa,  Minnesota,  Michi- 
gan, Indiana,  Ohio,  Pennsylvania,  Tennessee,  West  Vir- 
ginia and  Georgia;  that  in  said  states  it  has  various 
agencies  established,  and  in  the  opening  and  conducting  of 
said  agencies  it  is  necessary  for  the  company  at  first  to 
disburse  considerable  sums  of  money  for  agency  expenses 
and  the  maintenance  of  its  offices,  which  in  a  short  time, 
upon  the  establishment  and  growth  of  its  business,  become 
sources  of  profit  and  revenue  to  the  company,  but  that  at 
present  it  is  obliged  to  make  remittances  from  week  to 
week  to  several  of  said  agencies,  for  the  purpose  of  meet- 
ing their  current  expenses,  and  in  accordance  with  its  con- 
tracts with  its  agents  located  in  said  states.  Since  June  I, 
1003,  it  has  had  no  funds  available  for  this  purpose  or  to 
meet  the  current  expenses,  and  inquiries  are  arising  as  to 
why  remittances  have  not  been  made  as  heretofore,  and 
demands  are  being  made  for  the  payment  of  current  bills, 
and  unless  an  immediate  release  of  its  funds  is  obtained, 
the  company  will  be  obliged  to  cease  doing  business. 
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The  complainants  in  the  aggregate  own  181  shares  of 
stock  of  Series  No.  1  and  339  shares  of  Series  No.  3.  Sev- 
eral of  them  are  holders  of  policies  issued  by  the  company. 
The  prayer  of  the  bill  is  that  certain  defendants  be  imme- 
diately enjoined  from  acting  as  officers  of 'the  company  or 
from  interfering  with  its  present  officers  in  the  discharge 
of  their  duties,  and  that  certain  defendants  be  immediately, 
and  without  notice,  enjoined  from  acting  as  trustees  of  the 
company  or  from  interfering  with  the  present  officers  of 
the  company  in  the  discharge  of  their  duties;  that  the 
National  Bank  of  North  America  be  directed  to  pay  out, 
on  the  check  of  the  company,  signed  by  the  cashier  of  said 
company,  any  funds  of  said  company  now  or  hereafter  on 
deposit  with  said  bank,  and  that  the  American  Trust  and 
Savings  Bank  and  the  First  National  Bank  of  Chicago  be 
directed  to  pay  out,  on  the  check  of  said  company,  signed 
by  the  proper  officers  of  the  company,  any  funds  of  the 
company,  and  that  the  Merchants'  Loan  and  Trust  Safe 
Deposit  Company  be  directed  to  give  George  W.  Riggs  as 
president,  and  Gustav  W.  Weippiert  as  secretary  of  said 
company,  the  same  authority  to  open  the  private  boxes  of 
said  company  in  the  vaults  of  said  Safe  Deposit  Company 
that  they  have  heretofore  enjoyed;  and  that  upon  a  final 
hearing  of  this  cause,  said  injunction  be  made  perpetual. 

Upon  the  filing  of  the  bill  an  injunction  issued  as  prayed, 
and  the  defendants  appeal  from  the  order  granting  it. 

BuLKLEY,  Gray  &  More  and  Herbert  S.  Duncombe, 
attorneys  for  appellants. 

Equity  has  no  jurisdiction  to  determine  the  title  to  a 
corporate  office.  Kean  v.  Union  Water  Co.,  62  N.  J.  Eq. 
814;  Hughes  v.  Parker,  20  N.  H.  72;  Owen  v.  Whitaker, 
20  N.  J.  Eq.  124;  Perry  v.  Tuskaloosa  Cotton  Seed  Oil  Co., 
93  Ala.  372;  Jenkins  v.  Baxter,  160  Pa.  St.  199;  C.  La  F. 
&  C.  R.  R.  Co.  V.  D.  &  V.  Ry.  Co.,  75  111.  113. 

Lyman,  Busby   &  Lyman,  Edward  Q- Bryan  and  W.  N. 
Marshall,  attorneys  for  appellees. 
While  a  court  of  equity  will  not  take  jurisdiction  of  a 
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case,  merely  to  determine- the  title  to  a  corporate  office,  yet, 
where  the  court  has  jurisdiction  on  other  grounds,  as  the 
prevention  of  irreparable  injury  or  waste,  it  may  also 
determine,  as  incidental  to  the  main  relief,  the  question  as 
to  who  are  the  proper  officers  or  directors.  Clark  and 
Marshall,  Private  Corporations,  Vol.  Ill,  pp.  1988,  2045; 
Chicao^o  Macaroni  Co.  v.  Boggiano,  202  111.  312;  Garmire 
V.  American  Mining  Company,  93  111.  App.  331:  Johnston 
V.  Jones,  23  N.  J.  Eq.  216. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  A  court  of  chancery  has  no  jurisdiction  to  try 
title  to  office  upon  a  bill  filed  purely  for  that  purpose,  the 
proper  remedy  being  by  quo  warranto.  Kean  v.  Union 
Water  Co.,  52  N.  J.  Eq.  813;  Perry  v.  Oil  Co.,  93  Ala. 
372;  Jenkins  v.  Baxter,  160  Ta.  St.  199;  Lawson  v.  Kol- 
benson,  61  111.  405. 

But  as  was  held  in  Chicago  Macaroni  Co.  v.  Boggiano, 
202  111.  312,  and  Garmire  v.  Mining  Co.,  93  111.  App.  331, 
the  court  may  determine  who  are  the  proper  officers  by 
way  of  affording  incidental  relief  where  it  has  jurisdiction 
upon  other  grounds.  That  the  bill  at  bar  presents  such-  a 
cise,  appears  from  the  foregoing  statement.  The  acts  of 
the  defendants  resulted  in  tying  up  the  funds  of  the  insur- 
ance company  and  prevented  it  from  doing  business  and 
meeting  its  obligations.  Excepting  banks,  no  reputation  is 
more  sensitive  than  that  of  a  life  insurance  compan3\  Had 
the  state  of  things  continued  which  existed  when  the  injunc- 
tion issue,  the  reputation  and  business  of  the  company 
would  have  been  ruined,  and  irreparable  injury  w^ould  have 
resulted  to  it  and  its  stock  and  policy  holders. 

Second.  If  the  holders  of  No.  3  stock  had  a  right  to 
vote,  the  defendants  were  not  elected  trustees  of  the  com- 
pany and  had  no  right  to  do  what  they  did.  Conceding 
that  stock  must  be  fully  paid  for  before  the  holder  of  it  is 
entitled  to  participate  in  elections  for  trustees,  it  does  not 
appear  on  the  face  of  the  bill  that  the  shares  of  stock  in 
question  were  not  paid  for.  On  the  contrar}^  it  appears 
that  the  executive  committee  ordered  the  stock  to  issue 
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upon  what  it  deemed  an  adequate  consideration;  and  there 
is  nothinor  before  us  from  which  we  can  determine  that  the 
consideration  was  inadequate  or  that  the  transaction  lacked 
in  good  faith.  Nor  was  there  any  increase  of  stock  in  the 
issue.  All  the  stock  originally  subscribed  had  been  placed 
in  the  treasury  of  the  company  and  divided  into  three 
series.  Series  No.  3  was  ",to  be  used  and  soM  on  recom- 
mendation of  the  board  of  trustees,  either  to  provide  addi- 
tional assets  or  liquidate  the  oblio^ations  of  the  compan\\" 
The  stock  was  so  issued  out  of  the  treasury  for  the  latter 
purpose. 

Third.  The  chairman  of  the  stockholders^  meeting  re- 
jected the  votes  of  the  holders  of  No.  3  stock  on  the  ground 
that  they  were  interested  in  the  then  pending  questions 
relating  to  the  issue  and  validity  of  the  stock.  In  so  rul- 
ing the  chairman  erred.  Each  stockholder  represents  him- 
self and  his  own  interests  only,  and  his  right  to  vote  upon 
any  measure  is  not  in  any  way  affected  by  the  fact  that  he 
has  a  personal  interest  therein  different  or  separate  from 
that  of  the  other  stockholders.  Gamble  v.  Water  Co.,  123 
N.  Y.  91;  Bjorngaard  v.  County  Bank,  49  Minn.  4S3;  3 
Clark  &  Marshall  on  Priv.  Corp.,  2005;  2  Cook  on  Corp. 
(4th  Ed.),  1319. 

At  the  time  of  the  election  the  stock  stood  in  the  names 
of  the  persons  offering  to  vote  it.  The  right  to  vote  cor- 
porate stock  \^  prima  facie  in  the  person  who  has  the  legal 
title,  as  shown  by  the  records  of  the  corporation.  3  Clark 
&  Marshall  on  Priv.  Corp.  1993. 

Fourth.  AVhether,  at  the  time  the  resolution  was  passed 
and  the  contract  made  under  which  the  No.  3  stock  was 
issued,  the  company  was  sufficiently  organized  and  had  a 
sufficiently  legal  existence  to  enable  it  to  make  a  valid  con- 
tract of  that  kind,  is  a  question  not  entirely  free  from 
difficulty.  The  statute  (Kurd's  Ix^w  Stat,  of  1901,  Ch.  73, 
Sec.  ITG)  provides:  *  . 

"  Before  any  life  insurance  company  goes  into  operation 
under  the  laws  of  this  state,  a  guarantee  capital  of  at  least 
§100,000  shall  be  i)aid  in  money  and  invested  in  the  stocks 
of  the  United  States    *    *    *    or  in  such   other  stocks 
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and  securities  as  may  be  approved  by  the  auditor  of  public 
accounts,"  etc. 

Sees.  180  and  ISl  are  as  follows  : 

"  No  policy  shall  be  issued  until  a  certificate  from  the 
auditor  has  been  obtained  authorizing  such  company  to 
issue  policies.    *    *    * 

"  Whenever  the  corporators  shall  have  fully  oro^anized 
such  company,  and  the  said  company  shall  have  deposited 
with  the  auditor  the  required  amount  of  capital,  it  shall 
become  his  duty  to  furnish  the  corporators  with  a  certifi- 
cate of  deposit,  which,  with  the  certified  cop}*"  of  such 
declaration,  previously  received  from  the  auditor,  when 
filed  for  record  in  the  office  of  the  recorder  of  deeds  in 
the  county  where  such  company  is  to  be  located,  shall  be 
the  authority  to  commence  business  and  issue  policies,  and 
the  same,  or  a  certified  copy  thereof,  shall  be  evidence  in 
all  suits." 

The  above  provisions  were  clearly  enacted  for  the  bene- 
fit of  policy  holders;  and  while  in  the  bill  before  us  there 
is  no  allegation  that  the  deposit  required  by  the  statute 
was  ever  made,  or  a  certificate  of  deposit  furnished  and 
filed,  it  by  no  means  follows  from  such  failure  that  the 
company  had  no  power  to  issue  the  No.  3  stock  and  enter 
into  the  contract  in  pursuance  of  which  it  was  done. 
Under  the  act  of  1869  the  organization  of  the  company 
is  complete  for  all  purposes  except  issuing  policies  when 
the  following  things  have  been  done :  first,  a  charter  tiled 
as  required  by  Sec.  178;  second,  the  approval  of  the  charter 
hy  the  attorney-general;  and,  third,  the  subscription  of  its 
capital  stock  and  election  of  directors.  It  may  then  pro- 
ceed with  the  collecting  of  subscriptions,  opening  offices, 
preparing  forms  and  policies  and  taking  steps  toward  com- 
pleting its  general  equipment  for  enabling  it  to  issue  poli- 
cies as  soon  as  the  deposit  shall  be  made. 

Appellants  raise  no  objection  to  the  release  of  the  orig- 
inal subscribers  to  the  capital  stock  and  the  turning  in  of 
the  same  into  the  treasury  of  the  company,  and  we  do  not 
wish  to  be  understood  as  expressing  any  opinion  in  that 
regard. 

The  order  appealed  from  is  affirmed. 

Vol.  CX  4 
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William  L,  Tance  et  al. 

1.  Injunctions— Proper  Fcrt/icaf ion  of  Bi7Z.— An  affidavit  attached 
to  a  bill  wherein  it  is  said  that  the  contents  of  the  bill  are  true  of  the 
affiant's  own  knowledge,  **  except  as  to  matter^  which  are  therein  stated 
to  be  alleged  upon  information  and  belief,  and  as  to  those  matters  he 
lielieves  them  to  be  true,"  is  sufficient,  as  such  matters  as  are  stated  in 
the  bill  of  complaint  to  be  alleged  on  information  and  belief  can  be 
ascertained  by  reference  to  the  bill. 

2.  SAUE—lVhen  Properly  Granted  Without  A'of ire. —No  court, 
judge  or  master  is  authorized  to  grant  an  injunction  without  notice, 
unless  it  shall  appear  from  the  bill,  or  affidavit  accompanying  the  same, 
that  the  rights  of  the  complainant  will  be  unduly  prejudiced  if  the 
injunction  is  not  issued  immediately  or  without  such  notice.  It  is  not 
enough  for  the  bill  to  state  that  complainant's  rij^hts  will  be  unduly 
prejudiced,  but  facts  must  appear  either  in  the  bill  or  affidavit  accom- 
panying it,  from  which  such  conclusion  may  be  drawn. 

3.  Same— A^of  to  be  Granted  Without  Notice  u}x>n  Bare  Possibility 
of  an  Injury. — An  injunction  writ  ought  not  to  issue  without  notice, 
upon  the  bare  possibility  of  an  injury  or  a  mere  apprehension  not 
founded  upon  a  substantial  basis  of  fact. 

4.  Appurtenances— Par<icM/ar  Facts  Under  Which  Electric  Lights 
Are. — During  the  entire  period  of  plaintiffs'  tenancy  in  defendants' 
building  their  rooms  had  been  lighted  by  electricity  furnished  by  defend- 
ants from  an  electric  light  plant  owned  and  operated  by  the  latter. 
There  were  no  gas  connections,  so  that  there  was  no  other  means  of 
lighting  the  premises.  Owing  to  the  character  of  their  business,  in 
which  it  was  customary  for  them  to  write  on  blackboards,  within  the 
leased  premises,  quotations  of  the  sale  of  stock,  grain  and  other  mer- 
chandise, which  are  in  continual  use,  it  would  be  impossible  for  plaintiffs 
to  transact  business  without  the  light.  Prior  to  the  execution  of  the 
lease  plaintiffs  were  informed  by  the  agent  of  the  building  that  furnish- 
ing electric  light  was  an  appurteuance  to  said  [)remises  and  as  such  wodld 
be  included  in  the  lease,  and  that  plaintitfs  executed  the  lease  relying  on 
such  representations  and  their  right  to  such  light  had  been  repeatedly 
recognized.  Held,  that  the  light  is  necessary  or  essential  to  the  proper 
enjoyment  of  the  estate  granted,  and  passed  as  an  appurteuance  granted 
by  the  terms  of  the  lease. 

Bill  for  an  Injnnetioii.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon,  Jesse  Holdom,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed.  Opinion 
filed  July  17,  1903.     Rehearing  denied  October  13, 1903. 
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This  is  an  appeal  from  an  interlocutory  order  granting 
an  injunction  restraining  appellants  from  turning  off  the 
electric  light  or  withdrawing  the  service  of  said  light,  or 
in  anywise  interfering  with  the  furnishing  thereof  within 
the  premises  occupied  by  the  complainants  in  the  Eoyal 
Insurance  Building,  Chicago. 

The  bill  of  complaint  shows  that  appellees  are  tenants 
of  appellants  under  a  written  lease  of  the  premises  known 
as  rooms  1,  2  and  3  in  the  rotunda  of  said  building,  "  with 
the  appurtenances,"  said  lease  commencing  May  1,  1902, 
and  expiring  April  30,  1907;  that  their  original  tenancy 
began  about  August  1, 1901,  as  sub-tenants,  and  has  contin* 
ued  under  the  present  direct  lease  to  them,  which  became 
operative  May  1,  1902;  that  during  the  entire  period  of 
appellees'  occupancy  of  the  said  premises  the  rooms  have 
been  lighted  by  electricity  furnished  by  appellants  from  an 
electric  light  plant  owned  and  operated  by  the  latter;  that 
prior  to  the  execution  of  the  lease  appellees  were  informed 
by  the  agent  of  the  building  that  furnishing  electric  light 
was  an  appurtenance  to  said  premises,  and  as  such  would 
be  included  in  the  lease,  and  that  appellees  executed  the 
lease  relying  on  said  representations;  that  their  right  to 
such  light  has  been  constantly  recognized,  and  that  at 
their  request  since  the  tenancy  began  appellants  have  put 
in  a  few  additional  lights;  that  there  are  no  gas  connec- 
tions, and  that  there  is  no  other  means  of  lighting  said 
premises;  that  owing  to  the  character  of  their  business,  in 
which  it  is  customary  for  them  to  write  on  blackboards, 
within  the  leased  premises,  quotations  of  the  sale  of  stock, 
grain  and  other  merchandise,  which  are  in  continual  use, 
it  would  be  impossible  to  transact  appellees'  said  business 
without  the  light;  that  on  or  about  December  27,  1902, 
appellants  notified  appellees  that  the  service  of  electric  light 
would  be  withdrawn;  that  the  effect  of  the  deprivation  of 
such  light  would  be  to  render  the  said  premises  entirely 
untenantable  for  the  purpose  of  their  business,  would  cause 
the  loss  of  customers,  would  greatly  depreciate  and  cause 
permanent  damage  and  irreparable  injury  to  appellees'  rep- 
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utation  and   business,  and  that  the  effect  of  such  action 
would  be  irremediable  at  law. 

An  injunction  was  granted  without  notice,  restraining 
appellants  from  turning  off  or  withdrawing  the  service  of 
electric  light  from  appellees'  said  premises,  and  appellants 
prosecute  an  appeal  from  an  order  denying  a  motion  made 
to  dissolve  the  injunction  on  the  alleged  ground  that  the 
bill,  and  affidavit  verifying  it,  are  insufficient  to  warrant 
an  injunction  without  notice. 

Albert  Martin,  attorney  for  appellants. 

A  bill  for  injunction  must  be  verified  positively,  and  not 
upon  information  and  belief.  Brabrook  Tailoring  Co.  v. 
fielding  Bros.  &  Co.,  40  111.  App.  326;  Stirlen  v.  Neustadt, 
60  111.  App.  378;  Becker  v.  Defebaugh,  QQ  111.  App.  504; 
Keil  V.  Oldach,  86  111.  App.  354;  Commerce  Vault  v.  Hurd, 
73  111.  App.  107;  Chicago  Exhibition  Co.  v.  111.  State  Board 
of  Agriculture,  77  111.  App.  339,  350. 

In  order  to  have  an  injunction  issue  without  notice  there 
must  be  a  showing  of  facts,  either  in  the  bill  of  complaint 
or  the  affidavit  attached,  from  which  it  must  apj>ear  that 
the  rights  of  complainants  will  be  unduly  prejudiced  by 
giving  notice.  Suburban  Construction  Co.  v.  Naugle,  70 
111.  App.  384,  389;  General  Gas  Co.  v.  Stuart,  69  111.  App. 
560. 

An  appurtenance  is  defined  to  be  a  thing  used  with,  and 
related  to,  or  dependent  upon,  another  thing  more  worthy, 
and  agreeing  in  its  nature  and  quality  with  the  thing 
whereto  it  is  appendant  or  appurtenant.  Jarvis  v.  Seele 
Milling  Co.,  173  111.  192;    Scheidt  v.  Belz,  4  111.  App.  431. 

Nothing  passes  by  the  word  "  appurtenances  "  except  such 
incorporated  easements  as  are  strictly  necessary  and  essen- 
tial to  the  proper  enjoyment  of  the  estate  granted;  a  mere 
convenience  is  not  sufficient.  Eoot  v.  Wadhams,  107  N.  T. 
384;  Buss  v.  Dyer,  125  Mass.  287;  Jarvis  v.  Seele  Milling 
Co.,  173  111.  192. 

A  thing  corporeal  can  not  be  an  appurtenance  to  a  thing 
corporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal. 
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St.  Louis  Bridge  Co.  v.  Curtis,  103  111.  410,  418;  Cook  v. 
Whiting,  16  111.  480;  Bloom  v.  West,  3  Colo.  App.  212. 

Property  tangible  and  corporeal,  capable  of  saleortrans^ 
fer  and  use  in  other  plac^,  can  not  be  regarded  as  appurte- 
nant to  land.  Bloom  v.  West,  3  Colo.  App.  212;  Cook  v. 
Whiting,  16  111.  480;  St.  Louis  Bridge  Co.  v.  Curtis,  103 
111.  410,  418. 

An  appurtenance  or  easement  by  application  must  be 
o]>en  and  visible.  .Ingals  v.  Plamondon,  75  111.  118;  Cihak 
V  Klekr,  117  111.  643,  653;  Edwards  v.  Haeger,  180  111. 
99,  107. 

Hamlin  &  Boydkn,  attorneys  for  appellees. 

Matters  stated  to  be  on  information  and  belief  can  be 
ascertained  by  reference  to  the  bill  of  complaint.  In  such 
case  the  court  is  not  required  to  probe  the  mind  of  the 
pleader  for  such  information,  and  the  affidavit  is  sufficient. 
Stirlen  v.  Neustadt,  50  111.  App.  379;  Chicago  Exhibition 
Co.  V.  111.  State  Board  of  Agriculture,  77  111.  App.  350; 
Heffron  v.  Rice,  40  111.  App.  252;  Daniell's  Chancery  Prac- 
tice, par.  2171. 

In  order  to  have  an  injunction  issue  without  notice,  it  is 
not  necessary  that  the  facts  showing  that  the  complainant 
would  be  prejudiced  appear  in  the  affidavit.  It  is  sufficient 
if  they  appear  in  a  properly  verified  bill.  Becker  v.  Defe- 
baugh,  66  111.  App.  504;  Saratoga  European  Hotel  *&  Res- 
taurant Co.  V.  Mossier,  76  111.  App.  688. 

When  the  mere  act  of  giving  notice  may  be  productive 
of  the  mischief  apprehended  by  inducing  the  defendant  to 
accelerate  the  act,  in  order  that  it  may  be  completed  before 
the  time  for  making  the  application  arrives,  the  court  will 
award  an  injunction  without  notice.  Chicago  Exhibition 
Co.  v.  State  Board  of  Agriculture,  77  111.  App.  339. 

When  the  injury  is  irreparable,  a  court  of  equity  will  take 
jurisdiction  to  enjoin  a  trespass.  Irreparable  injury  is  not 
the  loss  of  that  for  which  some  substitute  might  be  had;  it 
implies  the  destruction  of  some  right.  If  the  appellees  here 
are  entitled   to  the  right  which  they  claim,   irreparable 
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injury  will  result  from  the  proposed  afetion  of  the  appel- 
lants which  would  destroy  that  right.  It  has  been  fre- 
quently held  that  the  threatened  cutting  off  of  artificial  light 
on  the, part  of  a  lessor  affords  jurisdiction  to  a  court  of 
equity,  on  the  ground  that  irreparable  injury  would  result 
if  such  threat  should  be  carried  out.  U.  S.  Electric  Light- 
ing Co.  V.  Metropolitan  Club  of  the  City  of  Washington,  23 
Washington  Law  Reporter,  465;  Graves  v.  Key  City  Gas 
Co.,  83  fa.  714;  Whiteman  v.  Fuel-Gas  Co.,  139  Pa.  St,  492. 

Irreparable  injury  does  not  necessarily  mean  that  the 
injury  is  beyond  the  possibility  of  compensation  in  damages, 
nor  that  it  must  be  very  great.  The  fact  that  no  actual" 
damages  can  be  proved,  so  that  in  an  action  at  law  the  jury 
could  award  only  nominal  damages,  often  furnishes  the 
very  best  reason  why  a  court  of  equity  should  interfere. 
Xevvell  v.  Sfiss,  142  111.  104;  Field  v.  Barling,  149  111.  556. 

A  conveyance  in  general  terms  passes  everything 
belonging  to  the  demise.  Whether  anything  is  parcel  or 
not,  is  always  a  matter  of  evidence,  viz:  To  show  that  a 
certain  rear  or  yard  passes  with  a  demise.  Doe  v.  Burt, 
1  T.  E.  701;  Bradley  v.  Steam  Packet  Co.,  13  Peters,  89; 
Gary  v.  Thompson,  1  Daly,  35;  McAdam  on  Landlord  and 
Tenant,  par.  82. 

The  word  "appurtenances''  will  pass  such  things  as  have 
been  used,  together  with  the  house  or  land  demised,  which 
are  reputed  or  accepted  as  parcel  thereof.  Whether  the 
thing  claimed  as  an  appurtenance  be  accounted  parcel  or 
not,  depends  upon  the  intention  of  the  parties,  to  be  ascer- 
tained by  a  legal  construction  of  the  instrument,  and  if 
ambiguous,  by  the  aid  of  evidence  aliunde.  McAdam  on 
Landlord  and  Tenant,  page  268,  par.  83:  Doyle  v.  Lord, 
64  N.  Y.  437. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

It  is  urged  that  the  injunction  order  is  erroneous,  first, 
because  the  bill  is  not  properly  verified;  second,  that  there 
is  no  showing  of  facts  in  the  bill  or  affidavit  warranting  an 
injunction  without  notice;  and  third,  that  the  bill  is  defect- 
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ive  upon  its  face  ai\d  ^hows  that  the  complainants  have  an 
adequate  remedy  at  law. 

The  first  of  these  objections  is  based  upon  the  phrase- 
ology of  the  affidavit  attached  to  the  bill  of  complaint, 
wherein  it  is  said  that  the  contents  of  the  bill  are  true  of 
the  affiant's  own  knowledge,  "except  as  to  matters  which 
are  therein  stated  to  be  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  believes  them  to  be  true." 
We  are  unable  to  see  any  force  in  the  objection  that  there 
is  an  essential  difference  in  meaning  between  what  is 
"stated  to  be  upon  information  and  belief,"  and  what  is 
"stated  to  be  alleged  upon  information  and  belief."  Such 
matters  as  are  stated  in  the  bill  of  complaint  to  be  alleged 
on  information  and  belief  can  be  ascertained  by  reference 
to  the  bill.  Chicago  Exhibition  Co.  v.  Illinois  State  Board 
of  Agriculture,  77  111.  App.  350. 

It  is  complained  that  the  injunction  was  improperly 
granted  without  notice.  No  court,  judge  or  master  is 
authorized  to  grant  an  injunction  without  notice  "unless  it 
shall  appear  from  the  bill  or  affidavit  accompanying  the 
same,  that  the  rights  of  the  complainant  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  or 
without  such  notice."  (R.  S.,  Chap.  69,  Sec.  3.)  It  is  not 
enough  for  the  bill  to  state  that  complainants'  rights  will 
be  unduly  prejudiced,  but  facts  must  appear  either  in  the 
bill  or  affidavit  accompanying  it,  from  which  such  conclu- 
sion may  be  drawn.  The  writ  ought  not  to  issue  without 
notice  upon  the  bare  possibility  of  an  injury  or  a  mere 
apprehension  not  founded  upon  a  substantial  basis  of  fact. 
Suburban  Construction  Co.  v  Naugle,  70  111.  App.  384-398; 
Chi.  Tel.  Co.  v.  N.  W.  Tel.  Co.,  199  111.  324-327.  In  the 
case  before  us  the  bill  states  that  the  defendants'  repre- 
sentatives did  more  than  threaten.  They  actually  notified 
complainants  that  the  electric  light  service  was  about  to  be 
withdrawn  from  the  leased  premises.  The  bill  sets  forth 
that  the  furnishing  of  said  electric  light  is  included  in  said 
lease  as  an  appurtenance;  that  without  the  electric  light  it 
would   be   impossible   for  complainants  to  transact  their 
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business;  that  the  effect  of  such  \i^ithdrawal  would  be  to 
render  the  premises  entirely  untenable  for  business  pur- 
poses, cause  a  loss  of  customers,  greatly  depreciate  and 
permanently  damage  complainants'  reputation  and  busi- 
ness, and  inflict  irreparable  injury.  It  further  appears 
from  the  bill  that  the  rooms  occupied  by  complainants  are 
so  situated  that  the}'^  have  little  or  no  artificial  light,  and 
that  there  is  practically  no  other  means  of  lighting  said 
premises,  except  by  the  electric  light  heretofore  furnished 
from  a  plant  which  is  the  private  property  of  and  operated 
by  the  defendants.  This  service  the  latter  have  not  merely 
threatened',  but  positively  stated  they  are  about  to  with- 
draw. These  statements,  if  true,  constitute  a  state  of  facts 
from  which  the  conclusion  may  be  drawn  that  the  appellees 
were  about  to  be  unduly  prejudiced  if  appellants  were  not 
enjoined  from  cutting  off  the  light;  and  from  the  notice 
given  to  the  complainants  that  the  service  of  electric  light 
would  be  discontinued,  the  inference  may  very  well  be 
drawn  that  it  might  be  so  discontinued  at  any  moment. 
Upon  the  whole,  we  are  of  the  opinion  the  issue  of  the 
injunction  without  notice  was  justified  by  the  averments  of 
the,  bill,  although  a  fuller  recital  of  facts  tending  to  show 
that  notice  of  the  application  would  be  prejudicial,  might 
readily  have  removed  any  room  for  controversy. 

It  is  further  urged  that  upon  the  face  of  the  bill  appellees 
have  an  adequate  remedy  at  law.  The  contention  is  that 
as  no  express  provision  was  made  for  electric  light  service 
by  the  terms  of  the  written  lease  under  which  appellees 
occupy  the  premises,  the  right  to  such  service  could  pass 
only  as  an  appurtenance  of  the  premises  leased;  and  it  is 
insisted  that  the  bill  fails  to  state  facts  upon  which  such 
implication  may  be  based.  The  bill  shows  that  appellees 
nad  occupied  the  premises  under  their  lease  from  May  1, 
1902,  a  period  of  nearly  eight  months,  receiving  mean- 
while the  benefit  of  the  electric  light  service  without  any 
objection  on  the  part  of  defendants.  It  is  alleged  that 
prior  to  the  execution  of  the  lease  appellees  were  informed 
by  one  of  the  appellants  who  was  acting  as  agen^t  of  the 
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buildioo^  that  the  electric  lip:ht  service  would  be  iocluded 
as  appurtenant  to  the  lease.  The  fact  that  after  the  execu- 
tion of  the  lease  this  service  continued  to  be  furnished 
without  objection  for  so  long  a  time  tends  to  show  that 
appellees  themselves,  regarded  and  treated  it  as  appur- 
tenant to  the  lease.  The  right  to  the  light  in  controversy 
appears,  under  the  circumstances  as  stated  in  the  bill,  to  be 
''necessary  or  essential  to  the  proper  enjoyment  of  the 
estate  granted."  Jarvis  v.  Seele  Milling  Co.,  173  111. 
11)2-19.5.  If  so,  it  apparently  passed  as  an  "appurtenance" 
granted  by  the  terms  of  the  lease.  Finding  no  error  the 
order  of  the  Superior  Court  is  affirmed. 


Henry  Parisli  and  Osgood  Welsh,  Trustees,  et  al.,  v. 
William  L.  Vance   et  al. 

1.  Landlord  and  Tenant— ParoZ  Evidence  Admissible  to  Show 
What  Was  Intended  to  Pass  by  Demise.— Pfirol  evidence  is  competent  to 
show  what  .was  said  and  done  before,  as  well  as  after  a  lease  was  exe- 
cuted and  delivered,  in  order  to  indicate  what  was  intended  to  pass  by 
the  demise,  and  to  identify  the  subject-matter  of  the  lease. 

Bill  for  an  I njnnctioii.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge  presiding.  Heard  in  this 
court  at  the  March  term,  1903.  Affirjned.  Opinion  filed  July  17,  1903. 
Rehearing  denied  October  13,  1903. 

Albert  Martin,  attorney  for  appellants. 

Hamlin  &  Boyden,  attorneys  for  appellees. 

For  the  purpose  of  designating  the  subject-matter  to 
which  the  written  contract  relates,  parol  testimony  of  that 
which  was  in  the  minds  of  the  parties,  and  to  which  their 
attention  was  directed  at  the  time  of  making  the  agree- 
ment, may  be  given.  Swett  v.  Shumway,  102  Mass.  305; 
Cleverly  v.  Cleverly,  12^  Mass.  317;  Carey  v.  Thompson,  1 
Daly  (N.  Y.\  35;  Thomas  v.  Wiggers,  41  111.  470;  Barrett 
V.  Stow,  15  111.  42^. 
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Parol  evidence  is  always  admissible  to  apply  a  written 
contract  to  the  facts,  or  to  8ho\^  the  extrinsic  facts  to 
which  the  contract  relates,  and  its  practical  execution  in 
reference  to  such  facts.  Spencer  v.  Babcock,  22  Barbour, 
326;  Thomas  v.  Wicrgers,  41  III.  470;  Barrett  v.  Stow,  15 
111.  423;  Carey  v.  Thompson,  1  Daly  (N.  Y.),  35. 

Parol  evidence  is  always  admissible  to  ascertain  tlie 
nature,  extent  and  qualities  of  the  subject-matter  to  which 
an  instrument  refers. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellees  filed  their  bill  of  complaint  to  enjoin  appel- 
lants from  turning  off  the  electric  light  on  the  premises 
known  as  rooms  1,  2  and  3  in  the  rotunda  of  the  Roval 
Insurance  Building,  Chicago,  and  occupied  by  appellees  as 
tenants  of  appellants  under  a  written  lease.  The  injunc- 
tion was  issued  and  this  is  the  second  appeal  in  this  case 
from  interlocutory  orders  entered  in  the  Superior  Court 
overruling  motions  to  dissolve,  Th6  first  of  these  was  a 
motion  to  dissolve  because  of  the  alleged  insufficiency  of 
the  bill  of  complaint  and  affidavit  verifying  it  to  warrant 
the  issue  of  the  injunction  without  notice.  We  have 
affirmed  the  action  of  the  trial  court  in  overruling  that 
motion.  The  present  appeal  is  from  an  order  overruling  a 
motion  to  dissolve  the  same  injunction  upon  affidavits  and 
answer,  counter  affidavits  having  been  filed  by  complain- 
ants. 

The  facts  have  been  sufficiently  stated  in  the  former 
opinion.  Points  raised  upon  that  appeal  are  again  pre- 
sented in  the  briefs  of  the  respective  parties.  It  is  not 
necessary  to  further  consider  those  matters. 

The  question  now  is,  whether  or  not  the  answer  and 
affidavits  of  appellants,  together  with  the  counter  affidavits 
filed  by  appellees,  make  a  showing  such  that  it  became 
the  duty  of  the  trial  court  to  grant  a  motion  to  dissolve  the 
injunction  in  view  of  additional  light  thereby  thrown  upon 
the  case.  The  answer  denies  that  appellants  or  any  of  them 
ever  stated  that  furnishing  electric  light  was  appurtenant 
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to  the  premises  or  included  in  the  lease,  and  states  that  the 
only  conversations  had,  if  any,  were  with  reference  to  elec- 
tric light  fixtures;  that  the  light  furnished  during  the  first 
eight  months  of  the  lease  was  upon  an  implied  understand- 
ing that  appellants  would  be  compensated  for  it  at  usual, 
reasonable  and  customary  market  rates.  It  is  admitted 
that  appellees  were  notified  December  27,  1902,  that  the 
service  would  be  discontinued  on  and  after  January  1, 1903. 
Appellants  say  that  if  complainants  desire  they  can  make 
arrangements  with  the  Chicago  Edison  Company  to  furnish 
electric  light;  that  the  wires  of  said  company  are  located 
within  a  few  feet  of  appellants'  building  and  connection 
could  be  made  in  a  night  after  business  hours;  that  it  is 
feasible  to  have  the  premises  lighted  by  gas;  that  appel- 
lants, after  giving  the  notifications  that  the  lighting  would 
be  discontinued  January  1,  1903,  informed  appellees  thut  if 
they  desired,  the  light  would  be  continued  for  a  reasonable 
time,  until  the  necessary  substitution  could  be  made,  appel- 
lants expecting  to  be  compensated  therefor  at  usual  and 
customary  rates,  which  are  about  $20.25  per  month;  that 
complainants  use  about  fifty-one  lights  and  appellants  can 
not  furnish  them  light  as  heretofore,  and  keep  up  the  serv- 
ice to  their  other  customers;  that  appellees  have  an  ade- 
quate remedy  at  law.  It  is  charged  that  appellees  use 
more  light  than  necessary. 

It  appears  from  appellants*  affidavits  that  appellees  could 
obtain  gas  in  the  building  by  putting  in  the  necessary  fix- 
tures, and  that  the  electric  light  furnished  b}?-  appellants  to 
the  former  occupant  of  the  same  premises  and  to  appellees 
as  sub-tenants  before  the  beginning  of  the  term  of  the  pres- 
ent lease,  was  pursuant,  to  a  special  contract  in  that  prior 
lease.  Of  this,  however,  appellees  claim  to  have  been 
ignorant,  and  state  that  they  were  expressly  informed  by 
appellants  just  prior  to  the  execution  of  the  present  lease, 
that  light,  heat  and  janitor  service  would  be  furnished  as 
before;  that  the  rooms  occupied  by  them  under  the  lease 
were  formerly  the  engine  room  of  the  building  before  being 
converted  into  offices,  and  that  being  situated  without  out- 
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side  light,  with  low  studded  ceilings  and  surrounded  by- 
other  offices,  it  is  essential  that  they  be  lighted  as  they 
have  been;  that  the  service  has  been  furnished  up  to  Decem- 
ber 27,  1903,  without  any  request  for  payment,  any  intima- 
tion that  a  change  would  be  made,  or  that  the  light  would 
be  cut  oflP,  and  that  no  complaint  that  appellees  were 
extravagant  in  its  use  had  ever  been  made;  that  in  fact 
appellees  had  been  using  under  the  present  lease  less  light 
than  under  the  former. 

It  ai)pears  that  since  the  suit  was  instituted,  apparently 
appellants  have  authorized  and  licensed  the  Chicago  Edison 
Coppany  to  enter  upon  their  premises  to  make  connections 
so  as  to  be  able  to  furnish  appellees  electric  light  if  so 
desired. 

It  is  claimed  by  appellants  that  since  the  Chicago  Edison 
Company  is  now  willing  and  has  been  authorized  to  furnish 
appellees  electric  light  service  the  only  injury  appellees 
could  suffer  would  be  the  rental  value  of  the  lights  and  that 
their  remedy  for  any  damage  thus  occasioned  would  be 
adequate  at  law.  It  appears,  however,  that  when  the  bill 
was  filed  and  injunction  issued,  no  such  service  was  possi- 
ble as  conditions  then  existed,  that  company  having  no 
license  to  enter  upon  appellants'  premises  so  far  as  appears. 
This  arrangement  seems  to  have  been  an  afterthought  of 
appellants,  and  so  far  as  appears  appellees  had  no  adequate 
remedy  at  law  at  that  time.  The  court's  jurisdiction  over 
the  parties  and  the  subject-matter  can  not  be  diverted 
because  of  subsequent  arrangements  so  made  by  the  defend- 
ants. At  the  time  the  bill  was  filed,  appellants  were  about 
to  shut  off  the  light  they  had  been  furnishing  without 
objection  for  about  eight  months, claimed  to  be  appurtenant 
to  the  leased  premises,  and  were  about  to  do  this  without 
providing  any  substitute  or  means  by  which  appellees 
could  lawfully  obtain  a  substitute.  The  latter  had  no 
anthority  to  run  wires  over  appellants'  premises,  nor  so  far 
as  appears  to  make  connections  with  gas  mains,  though  it 
does  not  clearly  appear  whether  this  could  have  been  done 
on  the  leased  premises,  and  without  injury  to  the  building 
or  not.     There  were,  however,  no  gas  fixtures. 
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Whether  the  furnishing  of  the  electric  light  was  an 
appurtenance  passing  under  the  terms  of  the  lease  is  a 
controverted  point.  The  question  is  as  to  the  intention  and 
design  of  the  parties,  and  what  was  said  and  done  with  ref- 
erence to  the  subject.  It  is  not  a  question  of  the  propriety 
of  attempting  to  vary  the  terras  of  a  written  instrument 
by  evidence  of  previous  conversations  had  before  the  instru- 
ment embodying  the  final  conclusion  of  the  parties  was  exe- 
cuted. The  intention  of  the  parties  with  reference  to 
whether  the  light  was  included  in  the  appurtenances  granted 
by  the  lease  may  be  gathered  from  the  attending  circum- 
stances, and  these  can  be  shown  by  parol  evidence. 
Thomas  v.  Wiggers,  41  111.  471-477,  et  seq.^  and  cases 
there  cited.  It  has  been  held  that  parol  evidence  is  com- 
petent to  show  what  was  said  and  done  before  as  well  as 
after  a  lease  was  executed  and  delivered,  in  order  to  indi- 
cate what  was  intended  to  pass  by  the  demise,  to  identify 
the  subject-matter  of  the  lease.  Carey  v.  Thompson,  1 
Daly,  35;  Cleverly  v.  Cleverly,  124  Mass.  317;  Swett  v. 
Shumway,  102  Mass.  365. 

We  find  no  error  in  the  refusal  of  the  court  to  dissolve 
the  temporary  injunction,  and  the  order  is  therefore 
affirmed. 
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1 .  Chancery  Plea  ding—  When  A  IJega  lions  of  BiU  Must  be  Assumed 
to  he  Correct.— Where  no  answer  is  filed  to  a  bill  and  no  denial  made  of 
any  of  its  averments,  the  facts  as  stated,  so  far  as  they  are  well  pleaded, 
must  be  assumed  to  be  correct. 

2.  BlQUlTY — Ground  of  its  Jurisdiction. — It  is  upon  the  ground  of 
injury  to  property  rights  that  the  jurisdiction  of  equity  to  interfere  by 
injunction  rests.  It  has  no  jurisdiction  in  matters  merely  criminal  or 
immoral,  and  will  not  interfere  merely  to  prevent  violations  of  law. 

3.  Same — When  the  Commission  of  a  Crime  Will  be  Enjoined, — Ordi- 
narily a  court  of  equity  will  decline  to  issue  an  injunction  to  restrain 
the  commission  of  a  crime,  but  a  continuing  injury  to  property  or  busi- 
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ne^  may  be  enjoined,  although  it  may  also  be  punishable  as  a  nuisance 
or  other  crime. 

4.  Injunctions — Properly  Issued  to  Restrain  Strikers  from  Intimida- 
tion and  Violence. — An  injunction  is  properly  issued  to  restrain  strikers 
from  gathering  around  their  former  employer's  place  of  business,  sta- 
tioning themselves  in  the  streets  and  alle3'^s  and  approaches  to  such 
place  of  business,  intimidating  the  employes  of  such  employer  who 
insist  upon  remaining  at  work:  from  maintaining  what  is  known  as  a 
sj'stem  of  picketing,  and  from  menacing  and  threatening  his  emploj'-es, 
whereby  such  employer  has  suffered  pecuniary  loss  through  his  inabil- 
ity to  complete  his  contracts. 

Bill  for  an  I njnnct Ion. —Appeal  from  the  Superior  Ck>urt  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1903.  Affirmed.^  Opinion 
filed  July  17.  1903.    Rehearing  denied  October  13,  1908. 

Appellee  filed  its  bill  of  complaint  against  Brass  Work- 
ers Union  127  and  others,  including  appellants.  The  aver- 
ments of  the  bill  deemed  material  to  the  determination  of 
the  present  appeal  from  an  interlocutory  order  granting  an 
injunction  against  appellants,  are  in  substance  as  follows  : 
The  bill  states  that  appellee  has  its  principal  place  of  busi- 
ness in  Chicago,  and  is  engaged  in  manufacturing  and  sell- 
ing telephones;  that  it  has  been  carrying  on  said  business 
for  more  than  five  years,  has  invested  over  $500,000  in 
machinery  and  equipments,  and  has  employed  a  local 
force  of  from  500  to  800  men  and  girls;  that  it  has  been 
obliged  to  employ  a  large  number  of  mechanics,  a  large 
number  of  whom  are  members  of  various  labor  unions, 
with  local  lodges  in  Chicago,  and  has  also  in  its  employ  a 
large  number  of  skilled  mechanics  who  are  not  associated 
or  affiliated  with  any  union;  that  a  large  majority  of  its 
employes  are  well  satisfied  with  the  wages  and  salaries  paid 
them,  the  hours  of  service  and  general  conditions  of  their 
employment,  notwithstanding  which  the  defendants  wrong- 
fully and  maliciously  called  a  strike  and  forced  all  union 
employes  to  cease  work. 

It  is  averred  that  May  7,  1903,  James  J.  Lamb,  business 
agent  of  the  International  Brotherhood  of  Electrical 
Workers,  Local  376,  Lee  S.  Fisher,  business  agent  of  the 
International  Association  of  Machinists,  District  Lodge  8, 
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R.  G.  Crane,  business  agent  of  Brass  Workers'  Union  127, 
and  J.  E.  Johnson,business  agent  of  Brass  Holders'  Local  83, 
called  upon  complainant  concerning  proposed  articles  of 
agreement,  drafts  of  which  are  attached  to  the  bill,  and 
insisted  that  complainant  cause  its  officers  to  sign  them, 
informing  complainant  that  unless  it  did  cause  said  several 
articles  of  agreement  to  be  signed,  said  defendants  would 
call  a  strike  against  complainant's  factory,  causing  great 
loss  of  money  and  damage  to  complainant  and  its  business, 
and  would  insist  that  said  employes  cease  work  until  com- 
plainant sign  said  articles.  Complainant  avers  that  the 
terms  proposed  in  said  articles  are  arbitrary,  unreasonable 
and  of  such  a  nature  as  to  deprive  complainant  of  the  full 
and  unrestricted  supervision  and  conduct  of  its  business, 
and  would  oblige  it  to  discharge  all  non-union  men  and 
girls  in  its  employ.  Complainant  refused  to  sign  the  pro- 
posed agreements,  whereupon  said  Fisher,  Crane  and  John- 
son then  and  there  gave  notice  that  thoy  would  call  a 
strike,  and  as  a  result  500  employes  immediately  left  com- 
plainant's employ;  that  the  strike  has  ever  since  continued, 
its  purpose  being  to  dominate  and  control  the  employment 
of  brass  workers,  brass  molders,  electrical  workers,  metal 
w»)rkers  and  machinists  in  the  city  of  Chicago,  and  pre- 
vent such  mechanics  from  working  at  their  trades  in  that 
city  unless  associated  with  some  of  said  unions. 

It  is  further  averred  that  the  appellants  herein  were 
among  those  who  went  out  on  said  strike  May  7th  last,  and 
on  leaving  their  work  gathered  around  complainant's  said 
place  of  business  and  stationed  themselves  in  the  streets 
and  alleys  and  approaches  to  said  place  of  business,  and 
bei^^an  to  intimidate  the  employes  of  said  company  who 
insisted  upon  remaining  at  work;  that  they  inaugurated 
what  is  commonly  known  as  a  system  of  picketing  and 
began  a  systematic  course  of  intimidation  of  the  persons 
who  remained  in  complainant's  employ;  that  as  such 
employes  went  to  and  from  said  place  of  business  they  were 
stopped  by  said  defendants  and  warned  not  to  return  to 
work  for  complainant;  that  defendants  continue  to  surround 
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and  picket  complainant's  place  of  business,  have  assumed 
a  menacing  and  threatening  attitude  and  continue  to 
menace  and  threaten  complainant's  employes,  who  have 
been  so  fri^^htened  and  intimidated  that  they  refuse  to 
continue  their  work,  and  a  large  number  of  complainant's 
employes  who  are  willing  and  anxious  to  continue  at  work 
are  kept  away  solely  because  of  their  fear  of  the  defend- 
ants, by  reason  of  which  complainant  has  been  prevented 
from  carrying  on  its  business,  and  is  greatly  and  irrepa- 
rably injured. 

It  is  set  forth  that  when  the  strike  was  inaugurated  com- 
plainant sought  the  services  of  other  men  and  girls,  and  a 
large  number  have  endeavored  to  and  have  sought  emplo}'- 
ment  with  complainant,  but  have  been  intercepted  by 
defendants  while  on  the  way  to  said  place  of  business  for 
the  purpose  of  entering  complainant's  employ,  and  have 
been  induced  by  threats  and  unlawful  persuasion  to  leave 
and  not  enter  such  employment. 

It  is  averred  that  defendants  are  acting  under  the  direc- 
tion, instigation  and  advice  of  labor  unions,  with  a  view  to  a 
common  purpose  and  end,  to  wit,  to  injure  orator  in  its 
business,  terrify  its  employes,  and  to  force  complainant 
into  the  execution  of  the  articles  of  agreement  in  question; 
that  the  defendants  are  now  surrounding  said  place  of 
business  and  are  engaged  in  altercation  with  orator's 
employes  as  the^'^  pass  in  and  out,  who  are  called  vile  names, 
"scab,"  and  other  opprobrious  terms;  that  threats  are 
used  against  them  and  their  personal  safety  threatened  unless 
they  cease  working  for  complainant;  that  some  of  defend- 
ants are  now  intimidating,  terrifying  and  coercing  com- 
plainant's said  employes  in  numerous  ways,  especially  by 
following  the  latter  on  their  way  home;  that  said  defend- 
ants so  patrolling  and  picketino^  are  in  the  employ  of  the 
respective  unions  receiving  for  such  services  $1.50  per  day. 

It  is  further  shown  that  complainants  had  heretofore 
entered  into  numerous  contracts  with  divers  persons,  firms 
and  corporations,  requiring  it  to  use  every  facility  to  com- 
plete within  the  time  thereby  required,  as  it  can  do  if  per- 
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mitted  to  carry  on  its  business  free  from  such  interference 
and  obstruction;  but  that  it  will  not  be  able  to  so  4nish  and 
complete  its  contracts  if  defendants  continue  to  interfere 
with -complainant's  business,  and  as  a  result  will  sustain 
great  and  irreparable  damage,  loss  and  injury,  against  which 
it  has  no  protection,  relief  or  remedy  except  in  a  court  of 
chancery,  through  the  medium  of  this,  its  bill  of  complaint. 
It  is  further  shown  that  in  the  operation  of  its  business  it  is 
nec<^ssary  to  employ  and  complainant  does  employ  skilled 
mechanics,  and  that  if  the  latter  or  any  number  of  them 
are  prevented  from  doing  their  work,  its  business  will  be 
crippled  and  seriously  injured,  if  not  wholly  destroyed,  and 
its  place  of  business  compelled  to  remain  idle  at  great  loss 
and  damage,  which  arising  from  cost  of  protecting  con- 
tracts partly  finished,  loss  of  profits  of  customers'  trade  and 
business,  and  damage  for  contracts  unperformed,  cannot  be 
estimated  or  determined  in  money,  together  with  other  loss 
and  damage  whicbcan  not  be  fixed  in  money  value  includ- 
ing good  will  and  business  built  up  during  many  years  of 
toil  and  industry. 

It  is  charged  that  defendants  and  others  have  entered  into 
a  conspiracy  against  complainant  to  injure  and  are  injuring 
complainant  by  strikes  and  boycotts,  have  conspired  to 
intimidate  its  employes  to  prevent  it  from  obtaining  new 
employes  and  are  so  inflicting  and  will  continue  to  inflict 
large  pecuniary  loss;  that  complainant  will  be  obliged  to 
cease  doing  business  by  reason  of  such  illegal  acts  of  defend- 
ants and  to  throw  out  of  employment  all  those  persons 
working  for  it. 

It  is  averred  that  during  the  past  year  numerous  and 
continuous  strikes  in  the  various  manufacturing  industries 
of  Chicago  have  been  in  progress,  and  it  is  common  report 
and  knowledge  that  there  have  been  continuous  and 
numerous  assaults  committed  by  strikers,  the  effect  of 
which  has  tended  to  intimidate  mechanics  and  employes 
who  are  anxious  and  willing  to  remain  employed;  that  such 
assaults  and  intimidations  have  become  so  common  and 
generally   known   throughout  the  city  of  Chicago,  that 

"  Vou  CX  5 
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mechanics  and  laborers,  generally,  have  knowledge  of 
them,  and  those  who  are  ready  and  willing  to  work  for 
your  orator  are  greatly  intimidated  and  in  daily  fear  of 
being  themselves  assaulted  and  injured.  It  is  charged  that 
said  defendants  are  pecuniarily  irresponsible  and  not  able 
to  respond  in  an  action  at  law  for  any  damages  complainant 
has  sustained  or  may  sustain  by  reason  of  said  unlawful 
acts,  and  that  such  damages  are  not  susceptible  of  exact 
ascertainment.     The  bill  prays  for  an  injunction. 

The  injunctional  order  appealed  from  recites  that  notices 
have  been  duly  served  and  that  the- court  heard  arguments 
from  counsel  for  the  complainant,  and  for  certain  defend- 
ants; and  orders  that  the  defendants  desist  and  refrain 
from  in  any  manner  interfering  with,  hindering,  obstruct- 
ing or  stopping  atny  of  the  business  of  the  said  Kellogg 
Switchboard  &  Supply  Company,  or  its  agents,  servants 
or  employes,  in  the  operation  of  the  business  of  such  com- 
plainant; from  entering  upon  the  ground  or  places  where 
the  employes  of  said  complainant  are  at  work,  for  the 
purpose  of  interfering  with,  hindering  or  obstructing  the^ 
business  of  said  complainant  in  any  manner  whatsoever; 
from  compelling  or  attempting  to  compel,  by  threats, 
intimidation,  force  or  violence  any  of  the  employes  of  said 
complainant  to  refuse  or  fail  to  do  their  work  or  discharge 
their  duties  as  such  employes;  from  compelling  or  induc- 
ing or  attempting  to  compel  or  induce,  by  threats,  intimi- 
dation, force  or  violence,  any  of  the  employes  of  said  com- 
plainant to  leave  the  service  of  said  complainant;  from 
preventing  or  attempting  to  prevent  any  person  or  persons, 
by  threats,  intimidation,  force  or  violence,  from  freely 
entering  into  the  service  and  employ  or  continuing  in  the 
service  and  employment  of  said  complainant;  from  com- 
pelling and  inducing  or  attempting  to  compel  or  induce, 
by  threats,  intimidation,  force,  violence  or  persuasion,  the 
said  complainant  against  its  will  or  the  will  of  its  officers 
employing  or  discharging  any  person  or  persons  whomso- 
ever; from  doing  any  act  whatever  in  furtherance  of  any 
conspiracy  or  combination  to  restrain  or  obstruct  either 
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said  complainant  or  any  of  its  officers  and  employes  in  the 
free,  uninterrupted  and  unhindered  control  and  direction  of 
its  business  and  affairs;  from  ordering,  asking,  aiding  or 
abetting  in  any  manner  whatever  any  person  or  persons  to 
commit  any  or  either  of  the  acts  aforesaid;  from  congre- 
gating or  being  upon  or  about  the  sidewalks,  streets,  alleys, 
approaches  adjoining  or  adjacent  to  the  premises  so  occupied 
by  said  complainant  for  the  purpose  of  intimidating  its 
employes  or  coercing  said  employes,  or  anj^  of  its  officers  or 
agents,  or  preventing  them  or  any  of  them  from  rendering 
their  services  or  discharging  their  duties  to  said  complainant; 
from  inducing  or  coercing,  by  threats,  intimidation,  force,  vio- 
lence or  persuasion,  any  of  the  emploj^es  of  said  complainant 
to  leave  the  service  or  employment  of  said  complainant;  from 
in  any  manner  interfering  with  said  complainant  in  carry- 
ing on  its  business  in  its  usual  and  ordinary  way;  from  in 
any  manner  interfering  with  or  molesting  any  persons  wlio 
may  be  employed  by  or  who  may  be  seeking  employment 
with  said  complainant  in  the  operation  of  its  business;  from 
either  singly  or  in  combination  with  others  collecting  in  or 
about  the  approaches  to  the  factory,  building  and  place  of 
business  of  said  complainant  for  the  purpose  of  picketing  or 
patrolling  or  guarding  the  streets,  avenues,  gates  and 
approaches  to  the  place  of  business  of  said  complainant  for 
the  purpose  of  intimidating,  threatening,  coercing  any  of 
its  employes  or  any  person  or  persons  seeking  employment 
with  it;  from  interfering  with  its  employes  in  going  to  and 
from  their  daily  work,  at  its  place  of  business,  or  wherever 
said  employes  may  be  en^ployed  in  the  business  of  said  com- 
plainant; from  either  going  singly  or  collectively  to  the 
homes  of  said  employes  of  said  complainant,  or  any  or  either 
of  them,  for  the  purpose  of  intimidating,  coercing  or  per- 
suading any  or  all  of  said  employes  to  leave  the  employ- 
ment or  service  of  the  complainant,  or  from  entering  the 
employment  or  service  of  the  complainant;  and  from 
intimidating  or  threatening  in  any  manner  the  wives  and 
families  of  said  employes  at  their  homes  or  elsewhere,  until 
the  further  order  of  this  court. 
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Darrow  &  Masters,  attorneys  for  appellants. 

There  is  nothing  illegal  in  a  strike,  that  is,  in  a  simultane- 
ous quitting  of  employment  by  a  number  of  employes  in 
pursuance  of  an  agreement.  Commonwealth  v.  Hunt,  4 
Met.  Ill;  Carew  v.  Eutherford,  106  Mass.  1;  Barr  v.  Essex 
Trades  Council,  53  N.  J.^Eq.  101. 

The  exercise  by  a  person  of  a  legal  right  does  not  become 
illegal  because  the  motive  of  the  action  is  improper  or 
maficious.     Allen  v.  Flood,  L.  E.  (1898),  A.  C.  1. 

A  court  of  equity  can  not  enjoin  the  commission  of  a 
crime.     C.  S.  C.  Co.  v.  Board  of  Trade,  92  111.  App.  605. 

A  court  of  equity  has  no  jurisdiction  in  matters  merely 
criminal  or  immoral,  but  leaves  the  correction  of  those  mat- 
ters to  the  Criminal  Court.  The  remed}'^  at  law  is  presumed 
to  be  adequate,  but  if  it  is  not,  relief  must  come  from  the 
law-making  power  and  not  from  the  courts.  People  v.  Con- 
don, 102  lit. -App.  449. 

Tenney,  Coffeen  &  Harding  and  Allen  &  Wesemann, 
attorneys  for  appellee;  James  H.  Wilkerson,  of  counsel. 

The  combination  of  which  th6  defendants  were  members, 
entered  into  for  the  purpose  of  inflicting  injury  upon  the 
complainant  and  thereby  compelling  it  to  do  some  act 
which,  in  its  judgment,  its  interest  did  not  require,  was 
illegal.  Acts  done  in  furtherance  of  the  illegal  purpose  of 
the  combination  take  character  from  that  purpose.  The 
law  which  allows  workingmen  to  combine  for  the  purpose 
of  obtaining  a  lawful  benefit  to  themselves  gives  no  sanc- 
tion to  combinations  which  have  for  their  immediate  pur- 
pose the  hurt  of  another.  Vegelahn  v.  Guntner,  167  Mass. 
92;  Plant  v.  Woods,  176  Mass.  492;  Moran  v.  Dunphy,  177 
Mass.  485;  O'Neil  v.  Behanna,  182  Pa.  St.  236;  Flaccus  v. 
Smith,  199  Pa.  St.  128;  Coons  v.  Chrystie,  53  X.  Y.  Supp. 
668;  Curran  v.  Galen,  152  N.  Y.  38;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101;  Frank  v.  llerold  (N.  J.),  52  Atl. 
Eep.  152;  Jersey  City  Printing  Co.  v.  Cassidy,  53  Atl.  Eep. 
230;  Lasher  v.  Littell,  202  111.  555. 

A  suit  in  equity  may  be  maintained  to  prevent  the  per- 
sons concerned  in  such  an   illegal  combination  as  the  one 


Chicago— First  District— A.  D.  1903.       69 

Christensen  v.  Kellogg  Switchboard  &  Supply  Co. 

set  forth  in  the  bill  in  this  case  from  carrying  the  same 
into  effect,  when  the  damages  would  be  irreparable,  or  when 
such  a  proceeding  is  necessary  to  prevent  a  multiplicity  of 
suits.  The  facts  stated  in  the  bill  in  this  case  bring  it  within 
this  rule.  3  Pom.  Eq.  Juris.,  Sees.  1338, 1 346, 1357;  Hopkins 
V.  Oxley  Stave  Co.,  S3  Fed.  Rep.  912;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101;  Flaccus  v.  Smith,  199  Pa.  St.  128; 
Frank  v.  Herold  (N.  J,),  62  Atl.  Rep.  152. 

The  acts  prohibited  by  the  injunction  must  be  considered 
in  connection  with  the  unlawful  purpose  for  which  it  is 
charged  they  are  being  committed.  All  of  the  acts  for- 
bidden become  unlawful  when  done  for  the  purpose  for 
which  it  is  charged  they  are  done. 

Interfering  with  and  obstructing  complainant's  business. 
Frank  v.  Herold,  52  Atl.  Rep.  152;  Jersey  City  Printing 
Co.  V.  Cassidy  (N.  J.),  53  Atl.  Rep.  230;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101. 

Threats,  intimidation,  persuasion.  In  Re  Debs,  158  U. 
S.  564;  Frank  v.  Herold  (N.  J.),  52  Atl.  Rep.  152;  Ex 
Parte  Richards,  117  Fed.  Rep.  658;  Union  Pacific  Ry.  Co. 
v.  Ruef,  120  Fed.  Rep.  103;  Jerse-y  City  Printing  Co.  v. 
Cassidy  (N.  J.),  53  Atl.  Rep  230;  Plant  v.  Woods,  176  Mass. 
92;  Moran  v.  l)unphy,  177  Mass.  492;  O'Neil  v.  Behanna, 
182  Pa.  St.  236;  Flaccus  v.  Smith,  199  Pa.  St.  128;  Barr 
V:  Essex  Trades  Council,  53  N.  J.  Eq.  101;  Taff  Vale  Rail- 
way Co.  v.  Amalgamated  Society  of  Ry.  Servants,  L.  R. 
(1901),  A.  C.  426. 

The  fact  that  the  acts  committed  by  the  appellants  con- 
stitute criminal  offenses  does  not  deprive  a  court  of  equity 
of  jurisdiction  to  enjoin  such  acts,  where  their  continuance 
will  result  in  irreparable. injury  to  property  rights.  In  re 
Debs,  158  U.  S  564;  Vegelahn  v.  Guntner,  167  Mass. 
92;  AUis  Chalmers  v.  Reliable  Lodge,  111.  Fed  Rep.  264; 
Union  Pacific  Ry.  Co.  v.  Ruef,  120  Fed.  Rep.  102;  Shoe 
Company  v.  Saxey,  131  Mo.  212;  Coeur  d'Alene  C.  &  M. 
Co.  v.  Miners'  Union,  51  Fed.  Rep.  260. 

Opinion  per  Curiaat. 

This  is  an  appeal  from  an  interlocutory  order  granting 
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an  injunction.  We  are  asked  by  appellant's  counsel  for  an 
immediate  decision.  The  cause  has  received  the  very  care- 
ful consideration  of  the  full  court.  It  comes  here  at  the 
close  of  the  term,  when  changes  have  been  occurring  in  the 
court,  and  there  is  unusual  pressure  upon  our  time  and 
attention.  ^  Without,  therefore,  undertaking  now  a  full  dis- 
cussion of  all  the  questions  involved,  we  will  indicate  as 
briefly  as  possible  the  grounds  upon  which  we  find  it  neces- 
sary to  affirm  the  order  complained  of. 

The  injunction  was  granted  upon  the  face  of  the  bill. 
No  answer  was  filed  and  no  denial  made  of  any  of  its  aver- 
ments. The  facts  as  stated,  so  far  as  the^'^  are  well  pleaded, 
must  be  assumed  to  be  correct.  It  appears,  therefore,  that 
persons  known  as  business  agents  for  several  of  the  labor 
unions,  to  which  a  large  number  of  appellee's  employes 
belonged,  presented  to  appellee  and  demanded  its  signature 
to  proposed  articles  of  agreement.  These  agreements  pro- 
vide, among  other  things,  that  appellee  shall  employ  no  one 
but  members  of  the  designated  unions;  that  the  said  organi- 
zations shall  appoint  a  steward  for  e^ch  craft  in  each  fac- 
tory of  appellees,  whose  duty  it  shall  be  to  see  that  the 
men  working  in  the  factory  belong  to  the  unions;  that  the 
business  agents  of  the  unions  shall  have  the  privilege  of 
interviewing  any  member  in  the  offices  of  appellee  during 
business  hours;  that  matters  in  dispute  shall  be  arbitrated, 
and  that  a  sympathetic  strike  to  protect  union  principles 
shall  not  be  considered  a  violation  of  the  agreements. 

It  is  said  in  behalf  of  appellee  that  these  proposed  agree- 
ments are  unreasonable  from  every  prudent  business  stand- 
point, and  are  unjust  and  arbitrary  to  the  independent 
workingman.  However  that  may  be,  agreements  to  employ 
none  but  union  labor  have  been  held  in  this  state  to  be 
invalid  in  some  cases,  as  when  made  by  a  board  of  educa- 
tion or  by  a  city.  Adams  v.  Brenan,  177  111.  194-201; 
Ilolden  V.  City  of  Alton,  179  III.  316-323.  In  the  latter 
case  it  is  said  that  "  such  a  combination  or  agreement  is  in 
violation  of  common  right,  tends  to  create  a  monopoly  and 
can  not  be  tolerated."     In  Curran  v.  Galen,  152  iS".  Y.  33, 
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it  was  said,^<?r  curiam^  that  the  organization  of  working- 
men  is  not  against  public  policy,  but  "  is  proper  and  praise- 
worthy and  perhaps  falls  within  that  general  view  of  human 
society,  which  perceives  an  underlying  law  that  men  should 
unite  to  achieve  that  which  each  by  himself  can  not  achieve, 
or  can  achieve  less  readily.  But  the  social  principle  which 
justifies  such  organizations  is  departed  from,  when  they 
are  so  extended  in  their  operation  as  either  to  intend,  or 
to  accomplish  injury  to  others.  Public  policy  and  the 
interests  of  society  favor  the  utmost  freedom  in  the  citizen 
to  pursue  his  lawful  tYade  or  calling."  The  count  holds 
that  to  carry  into  effect  an  agreement  like  those  under  con- 
sideration, requiring  all  employes  to  be  members  of  a  union, 
*'  would  conflict  with  that  principle  of  public  policy  which 
prohibits  monopolies  and  exclusive  privileges;"  that  it  would 
"  impoverish  and  crush  a  citizen  for  no  reason  connected  in 
the  slightest  degree  with  the  advancement  of  wages  or  the 
maintenance  of  the  rate.".  In  the  present  case,  as  was  con- 
ceded by  appellants'  counsel,  the  proposed  agreement  was 
without  any  binding  force  upon  those  who  were  demanding 
its  execution  by  appellee,  and  could  not  be  enforced  against 
the  so  called  parties  of  the  second  part  thereto.  Neverthe- 
less, it  was  the  right  of  appellee  to  employ  union  or  non- 
union men  as  it  might  prefer,  and  we  are  not  to  be  under- 
stood as  holding  that  a  request  to  appellee  to  enter  into  an 
agreement  to  employ  none  but  union  men  was  in  itself 
illegal. 

The  bill  of  complaint  sets  forth  that  the  demand  for  its 
signature  was  accompanied  by  a  threat  that  unless  it 
should  be  signed  by  appellee  the  latter's  employes  would 
be  called  out  on  a  strike  and  would  cease  work  until  it 
should  be  signed,  and  as  a  result  of  appellee's  refusal  to  sign 
500  of  its  employes  left  its  employ.  That  these  employes 
had  a  right  to  leave  their  work  as  they  did  can  not  be 
doubted.  Although  it  may  be  that  no  question  of  wages 
or  hours  of  labor  was  involved,  the  right  of  men  to  leave 
their  employment  for  good  reasons  or  bad  reasons,  where 
no  contract  is  broken,  is  as  perfect  and  complete  as  is  the 
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correlative  right  of  all  men  to  seek  employment  w  herever 
they  can  find  it,  without  let  or  hindrance,  whether  belong- 
ing to  labor  organizations" or  not.  These  are  common  rights 
secured  by  the  constitution,  which  by  its  terms  is  estab- 
lished '*  to  secure  the  blessings  of  liberty  "  to  all  alike.  That 
there  was  a  strike  and  appellee's  employes  left  their 
employment,  affords,  therefore,  no  reason  in  itself  for  equi- 
table interference,  and  it  is  not  sought  on  that  ground. 

It  appears,  however,  from  the  bill,  and  accompanying 
affidavits,  that  the  strike  was  followed  not  only  by  intimida- 
tion and  threats  against  the  personal  safety  of  those  remain- 
ing in  appellee's  employ  or  seeking  such  employment,  but 
by  actual  assaults  and  violence;  that  these  threats  and 
assaults  have  been  made  by  persons,  some  of  whom  are 
regularly  employed  by  the  unions  as  pickets;  that  mechanics 
and  employes  anxious  to  remain  at  work  have  been  greatly 
intimidated  and  appellee  has  been  thus  prevented  from 
obtaining  help  to  carry  on  its  business,  and  is  suffering  and 
continuing  to  suffer  large  pecuniary  loss.  The  facts  as 
stated  indicate  that  appellee's  place  of  business  is  under- 
going a  siege  not  unlike  a  medieval  citadel  in  time  of  war. 
It  is  cut  off,  so  far  as  is  possible  for  the  besiegers  to  do  so, 
from  reinforcing  its  supply  of  labor,  its  employes  are 
followed  and  assaulted  as  in  a  state  of  war,  and  it  is  averred 
that  the  system  employed  includes  continuous  and  numer- 
ous assault  upon  those  seeking  to  work  for  appellee  without 
connecting  themselves  with  labor  organizations,  and  that 
this  being  matter  of  common  knowledge,  those  ready  and 
willing  to  work  are  greatly  intimidated  and  in  daily  fear  of 
being  assaulted  and  injured. 

According  to  the  bill  these  are  the  means  employed  to 
compel  appellee  to  enter  into  an  agreement,  to  effectuate 
which  would  conflict  with  public  policy  in  that  it  would 
restrict  the  lawful  right  of  the  individual  either  to  work 
for  a  livelihood,  or  to  employ  whom  he  chooses. 

It  is  upon  the  ground  of  injury  to  property  rights  that 
the  jurisdiction  of  equity  to  interfere  by  injunction  rests. 
It  has  no  jurisdiction  in  matters  merely  criminal  or  im- 
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moral.  It  will  not  interfere  merely  to  prevent  violations 
of  law.  People  v.  Condon.  102  111.  App.  449-457.  In 
Vegelahn  V.  Guntner,  167  Mass.  92,  will  be  found  numerous 
citations  of  authorities,  and  a  discussion  pro  and  con  of 
the  general  subject.     It  is  there  said  : 

"  Nor  does  the  fact  that  the  defendants'  acts  might  sub- 
ject them  to  an  indictment  prevent  a  court  of  equity  from 
issuing  an  injunction.  It  is  true  that  ordiriarily  a  court  of 
equity  will  decline  to  issue  an  injunction  to  restrain  the 
commission  of  a  crime;  but  a  continuing  injury  to  prop- 
erty or  business  may  be  enjoined,  although  it  may  be  also 
punishable  as  a  nuisance  or  other  crime.  (Citing  many 
authorities.)  See,  also,  Beck  v.  Teamsters'  Protective 
Union,  118  Mich.  497-51S;  Shoe  Co.  v.  Saxey,  131  Mo. 
213-220;  Barr  v.  Essex  Trades  Council,  53  K  J.  Eq.  101; 
Flaccus  V.  Smith,  199  Pa.  St.  128-130. 

Indeed,  we  understand  appellants'  counsel  to  concede  that 
as  the  law  is,  without  reference  to  what  they  think  it  ought 
to  be,  appellee  is  entitled  to  an  injunction  of  some  kind  in 
this  case.  It  is  insisted,  however,  that  the  injunction  as 
granted  is  too  broad. 

Complaint  is  made  that  as  issued  it  forbids  a  number  of 
things  which  do  not  violate  the  law  of  equal  freedom;  that 
"  every  man  has  freedom  to  do  all  that  he  wills,  provided 
he  infringes  not  the  equal  freedom  of  any  other  man." 
This  last  statement  applies  with  equal  force  to  Employer 
and  employe,  to  union  and  non-union  men.  The  law 
recognizes  and  can  recognize  no  distinction.  It  is  said 
that  this  injunctional  order  forbids  expressly  and  by  in- 
ference a  number  of  things  which  do  not  violate  the 
law  of  equal  freedom;  that  words  are  not  trespasses,  that 
persuasion  is  permissible,  and  that  picketing  and  patrol- 
ling the  streets  are  not  unlawful.  The  bill  and  affi- 
davits, however,  show  that  the  "  persuasion  "  emplo\'ed  by 
appellants  was  and  is  not  peaceable.  It  is  accompanied 
not  only  by  a  show  of  overwhelming  force,  but  by  actual 
violence.  Such  persuasion,  according  to  the  bill,  is  under- 
taken and  carried  on  by  unlawful  means  in  pursuance  of  a 
conspiracy  or  combination,  the  purpose  of  which  is  stated 
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to  bp  to  deprive  appellee  of  the  right  to  conduct  its  own 
business,  carry  out  its  contracts,  and  for  the  purpose  of 
inflicting  pecuniary  loss  upon  appellee  to  such  an  extent  as 
to  compel  it  to  sign  the  proposed  articles  of  agreement. 
This  is  done  by  parties  alleged  to  be  pecuniarily  irrespon- 
sible. It  would  be  idle  to  say  that  "  persuasion  "  of 
the  character  described  in  this  bill  is  of  a  lawful  kind. 
Efforts  to  convince  the  judgment  by  peaceable  argument 
or  persuasion  are  not  unlawful  and  would  not  be  restrained 
by  a  court  of  equity.  But  so-called  persuasion,  backed  up  by 
acts  of  violence,  is  not  an  effort  to  convince  the  judgment; 
it  is  an  effort  to  force  compliance  without  reference  to  the 
will  of  those  *'  persuaded,"  and  when  used  as  in  the  case 
tefore  us,  under  the  showing  made  by  this  bill,  it  is  prop- 
erly subject  to  restraint.  As  in  Plant  v.  Woods,  176 
Mass.  492-49G,  we  have  here  a  case  where  the  facts  as 
stated  tend  to  show  that  appellants  have  conspired  to  com- 
pel appellee  to  execute  the  agreement  referred  to,  and  to 
this  end  are  engaging  in  the  use  of  unlawful  means  with 
the  purpose  and  with  the  result  of  inflicting  great  pecun- 
iary loss.  It  is  said  in  the  last  mentioned  case  (p.  49S), 
quoting  from  Sir  William  Erie's  book  on  Trade  Unions, 
''Every  act  causing  an  obstruction  to  another  *  *  * 
done  not  in  the  exercise  of  the  actor's  own  right  but  for 
the  purpose  of  obstruction,  would,  if  damage  should  be 
caused  thereby  to  the  party  obstructed,  be  a  violation  "  of 
the  prohibition  of  the  law  against  interference  with  the 
fullest  right  of  every  person  to  dispose  of  his  labor  or 
capital  according  to  his  own  will.  It  is  said  in  Barr  v. 
Essex  Trades  Council,  53  ^.  J.  Eq.  101  : 

"Nor  does  it  matter  whether  the  wron)?doer 'effects  his 
object  by  persuasion  or  by  false  representation.  The  courts 
look  through  the  instrumentality  or  means  used  to  the 
w^rong  ])erpetrated  with  the  malicious  intent,  and  base  the 
right  of  action  upon  that." 

It  is  the  thing  described  in  the  bill  and  characterized  as 
"persuasion  "  that  is  here  enjoined,  not  some  other  thing 
which  mifi^ht  be  described  under  the  same  name. 
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It  is  urged  that  the  injunction  order  should  bb  so  .modi- 
fied as  not  to  restrain  the  maintenance  of  a  picket  or  patrol, 
which  it  is  said  is  not  unlawful.  It  is,  we  think,  true 
that  picketing  or  patrolling,  when  the  terms  are  used  to 
designate  mere  -watching  or  being  in  the  street,  should  not 
be  enjoined.  The  terms  themselves  are  of  military  origin 
and  apply  to  acts  customary  in  time  of  war.  Neverthe- 
less there  may  doubtless  be  picketing  and  patrolling  which 
are  not  unlawful.  But  the  picketing  described  in  the  bill 
before  us  is  not  of  that  character.  It  is,  as  we  have  said, 
accompanied  with  the  use  of  force  and  violence,  and  it  is 
the  kind  of  picketing  and  patrolling  described  in  the  bill 
of  complaint  which  is  enjoined. 

As  the  law  stands,  the  injunction  as  issued  can  not  be 
interfered  with,  under  the  averments  of  the  bill.  The  order 
of  the  Superior  Court  must  be  therefore  affirmed. 


Solomon  Uenline^  Executor,  y.  Patrick  Brady. 

1.  Wills — Suit  to  Contest  a  Will  Admitted  to  Probate  is  a  Trial  De 
Novo, — The  issue  in  a  proceeding  to  contest  a  wiH  is  to  be  sutjmitted  to 
the  jury  as  a  new  and  original  question,  and  determined  exclusively 
upon  the  evidence  introduced  before  them.  The  trial  is  de  novo,  and 
without  regard  to  the  fact  that  the  instrument  has  been  admitted  to 
probate. 

2.  SAyLK— Admission  of  Will  to  Pi*obate  is  a  Condition  Precedent  to 
Filing  a  Bill  to  Contest  it, — The  admission  of  a  will  to  probate  by  the 
Probate  Court  is  made,  by  section  7  of  the  statute,  a  condition  precedent 
to  the  right  to  file  a  bill  in  chancery  to  contest  it. 

8.  Same— Order  of  Probate  Court  Admitting  Will  to  Probate  Not 
Admissible  in  Evidence. — It  is  not  permissible  for  the  proponent  to  put 
in  evidence  the  order  admitting  the  will  to  probate. 

4.  Same— TT/ien  a  Prima  Fade  Case  is  Made  by  Proponent.—  A  pro- 
ponent of  a  will  has  made  a  prima  facie  case  when  he  has  introduced 
the  evidence  of  the  witnesses  to  the  will,  and  put  the  will  in  evidence. 

5.  Same — Proponent  Not  Bound  to  Call  Subscribing  Witnesses  to 
Testify.— A  proponent  is  not  bound  to  call  the  subscribing  witnesses  to 
testify,  although  a  failure  to  do  so,  unexplained,  might  be  regaided  as 
a  suspicious  circumstance. 

6.  Chancery  Practice— £'a;c<jp<ion«  to  Court's  Rulings  Must  be 
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Preserved  to  Warrant  a  Review  of  Thein,— On  a  trial  in  chancery  the 
practice  is  the  Rame  as  at  law,  and  exceptions  to  the  rulings  of  the  court 
must  be  preserved  in  order  to  warrant  a  review  of  them  by  an  appellate 
court. 

7.  Instructions— To  Render  a  Verdict  in  Regard  to  Matter  Offered 
in  Evidence.—lt  is  reversible  error  to  instruct  the  jury  to  render  a  ver- 
dict in  regard  to  a  paper  * 'offered"  in  evidence. 

8.  Appellate  Court  Practice— ir/iew  Fact  that  it  is  Not  Certified 
that  the  Certificate  of  Evidence  Contains  All  the  Evidence,  is  Not  Fatal. 
—When  it  is  apparent  from  the  record  that  all  tlie  evidence  is  contained 
in  the  certificate  of  evidence,  it  is  not  indispensable  that  it  be  so  certified. 

Bill  to  Contest  a  Will.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridqe  Hanecy,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  October  15,  1903. 

Statement. — Bill  filed  January  17, 1901,  by  Patrick  Brad}% 
the  appellee,  against  Solomon  Henline,  the  executor  of  the 
last  will  of  Mary  Brady,  deceased,  and  others,  alleges,  in  sub- 
stance, as  follows  :  Patrick  Brady  is  a  first  cousin  of  Mary 
Brady,  deceased,  who  died  March  3, 1900,  leaving  her  surviv- 
ing Patrick  Brady,  John  Feeney  and  Catherine  Hayes,  her 
first  cousins  and  heirs  at  law,  and  other  persons,  heirs,  etc., 
unknown  to  complainant;  that  she  died  a  spinster,  leaving 
no  father,  mother,  brother  or  sister.  March  23,  1900,  Sol- 
omon Henline  brought  into  the  Probate  Court  a  paper  pur- 
porting to  be  her  will,  dated  March  3,  1900.  No  proof  of 
heirship  has  been  made.  By  said  will  the  whole  estate  of 
deceased  is  bequeathed  to  Yetta  Henline,  who  is  a  minor 
and  not  of  kin  to  said  deceased.  Patrick  O'Donnell-  was 
appointed,  by  the  Probate  Court,  administrator  to  collect, 
letters  issued  to  him,  and  he  has  in  his  possession  all  the 
known  personal  assets  of  said  estate.  December  31,  1900, 
said  will  was  admitted  to  probate  in  the  Probate  Court, 
and  letters  testamentary  were  issued  to  Solomon  Henline, 
who  was  appointed  executor  by  said  will.  No  notice,  as 
required  by  the  statute,  was  given  to  the  heirs  at  law  of 
said  deceased  of  the  filing  of  said  will,  and  the  Probate 
Court  heard  proof  of  the  execution  of  the  same,  without 
such  notice.  The  alleged  will  is  not  executed  and  attested, 
as  required  by  law,  and  the  deceased  was  not  of  sound 
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mind  and  memory,  but  her  mind  and  memory  were  so 
impaired  that  she  was  incapable  of  making  a  just  distribu- 
tion of  her  estate,  and  Solomon  and  Yetta  Ilenline  used 
fraud, falsehood  and  misrepresentation  to  induce  her  to  make 
said  will.  Solomon  Henline,  Yetta  Henline,  Patrick  O'Don- 
nell,  John  Feeney,  Catherine  Hayes,  and  the  unknown  heirs 
at  law  of  Mary  Brady,  deceased,  are  made  defendants,  and 
process  prayed,  and  that  a  guardian  aA  litem  be  appointed 
for  Yetta  Henline.  The  prayer  for  relief  is  that  the 
alleijed  will  be  declared  void  and  not  the  last  will  of  Mary 
Brady,  deceased,  and  that  the  same  and  the  probate  thereof 
be  set  aside.  Answers  were  filed  by  Solomon  Henline, 
John  Feeney  and  Charles  V.  Mandel,  who  was  appointed 
guardian  ad  litem  for  Yetta  Henline;  a  default  was  entered 
and  the  bill  was  taken  as  confessed  in  respect  to  the  defend- 
ants Patrick  O'Donnell,  Catherine  Hayes  and  the  unknown 
heii-s  at  law  and  next  of  kin  of  the  alleged  testatrix,  and 
the  cause  proceeded  to  trial. 

The  will,  a  copy  of  which  is  attached  to  the  bill  and 
made  a  part  thereof,  and  the  attestation  of  the  subscribino* 
witnesses,  are  as  follows : 

**  I,  Mary  Brady,  of  the  city  of  Chicago,  county  of 
Cook  and  State  of  Hlinois,  being  of  sound  and  disposing 
mind  and  memory,  do  make,  publish  and  declare  this  to  be 
inv  last  will  and  testament. 

'l.  I  hereby  appoint  as  executor  of  this,  my  will,  Mr. 
Solomon  Henline,  he  to  serve  as  such  executor  without 
bond,  bond  and  other  security  being  hereby  expressly 
waived. 

21  I  desire  that  out  of  my  estate,  my  executor  pay  first 
all  my  ]ust  debts  and  funeral  expenses. 

3.  The  residue  and  remainder  of  my  estate,  I  hereby 
devise  and  bequeath  to  Yetta  Henline. 

In  witness  whereof,  I,  the  said  Mary  Brady,  have  to  this, 
mv  last  will  and  testament,  put  my  hand  this  3rd  day  of 
M'arch,  A.  D.  1900. 

Her 
Mary  Brady.       x 
mark. 

Subscribed,  published  and  declared  by  the  said  Mary 
Brady  as  and  for  her  last  will  and  testament,  in  the  pres- 
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ence  of  us,  who  at  her  request,  and  in  her  presence  and  in 
the  presence  of  each  other,  have  subscribed  our  names  as 
witnesses  this  3rd  day  of  March,-  A.  D.  1900. 

Paul  Kaske, 
Kurtz  B.  Hare." 

It  appears  from  the  petition  of  appellant,  in  evidence, 
that  the  estate  consists  solely  of  personal  property  of  value 
not  exceeding  $2,133.  On  the  trial,  appellant,  the  propo- 
nent of  the  will,  offered  in  evidence  the  paper  above  men- 
tioned, which  was  admitted  by  counsel  for  appellee  to  be 
the  paper  filed  by  appellant  in  the  Probate  Court  as  the 
last  will  and  testament  of  Mary  Brady,  deceased,  and 
which  that  court  probated  as  such.  The  court,  on  objec- 
tion of  appellee's  counsel,  ruled  against  its  admission, 
remarking  :  "  It  is  not  competent  at  all  unless  it  is  the 
last  will  and  testament."  Whereupon  counsel  for  appellant 
offered  the  will  for  identification,  and  it  was  marked 
Exhibit  1.  Appellant's  counsel  then  successively  offered 
in  evidence  certain  papers  relating  to  the  proceedings  in 
regard  to  the  probate  of  the  will  in  the  Probate  Court,  all 
of  which,  except  one,  the  court  excluded. 

Appellant's  counsel  offered  to  read  in  evidence  the  testi- 
mony of  Paul  Kaske  and  K.  B.  Hare,  the  attesting  wit- 
nesses to  the  will,  but  counsel  for  appellee  objected  to  the 
reading  of  their  testimony,  unless  the  testimonv  of  the 
witnesses  for  the  contestants  in  the  ^Probate  Court,  which 
testimony  was  contained  in  the  transcript,  should  also  be 
read  by  appellant's  counsel:  saying  that  all  the  testimony 
must  be  read,  or  none;  whereupon  appellant's  counsel  read 
all  .the  evidence  in  the  transcript,  which  is,  in  substance, 
as  follows  : 

Paul  Kaske,  attesting  witness,  testified  that  he  knew 
Mary  Brady  from  January,  1897,  till  the  time  of  her  death; 
that  he  signed  the  will,  which  was  shown  to  him,  March  3, 
1900,  and  saw  Mary  Brady  sign  it  in  the  presence  of  Miss 
Hayes,  Solomon  Henline  and  Kurtz  B.  Hare;  that  Mary 
Brady  could  see  the  witnesses  w^hile  they  were  si.ijning  the 
will,  and  that  the  persons  above  named  were  present  when 
witness  signed;  that  the  condition  of   Mary's  mind  and 
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memory  was  good  at  the  time,  and  there  was  no  fraud  or 
nndae  influence  used  to  witness'  knowledge.  On  cross- 
examination  the  witness  testified  that  the  testatrix  knew 
him  and  talked  to  bim  when  he  was  called  to  witness  the 
will,  and  said  that  she  wanted  Henrietta  Henline  to  have 
everything  she  had;  that  she  spoke  plainly,  so  that  every 
one  in  the  room  could  hear  her;  that  he  saw  Mary  Brady 
make  her  mark  to  the  will,  and  that  he.  signed  his  name 
after  her  name  and  mark  were  on  it,  and  that  Mr.  Henline 
read  the  will  before  witness  signed. 

K.  B.  Hare,  the  other  attesting  witness,  testified,  in  sub- 
stance, that  he  knew  Mary  Brady  for  five  years;  that  he 
signed  the  will  as  a  witness,  and  he  identified  his  signature 
to  it;  that  when  he  and  the  witness  Kaske  came  into  the 
room  where  Mary  Brady  was,  the  nurse  told  Mary  that 
they  were  the  witnesses  to  witness  the  will;  that  the  nurse 
handed  the  will  to  Mary  and  the  latter  said  it  was  her  will; 
that  she  had  nobody  she  cared  for  or  who  cared  for  her,  or 
something  to  that  effect,  and  that  she  wished  to  leave  all 
her  belongings  to  Henrietta  Henline;  that  she,  Mary  Brady, 
was  in  a  sitting  position  in  bed,  and  the  nurse  gave  her  a 
pen  and  ink,  and  he,  witness,  saw  her  make  her  mark,  after 
which  witness  and  Kaske  signed  in  her  presence. 

Thomas  V.  Shannon,  witness  for  the  contestants  in  the 
Probate  Court,  testified  that  he  was  a  clergyman  connected 
with  St.  James  Catholic  Church,  and  that  he  attended  Mary 
Brady  Monday,  February  26,  1900,  and  administered  the 
sacrament  to  her;  that  he  found  her  rather  weak,  quite 
delicate,  and  advised  her  to  go  to  a  hospital;  but  he  found 
she  was  well  housed  and  cared  for,  and  did  not  insist;  that 
he  saw  her  the  next  Wednesday  or  Thursday,  and  also 
March  3,  1900,  when  he  was  present  with  her  about  forty- 
five  minutes,  and  that  she  was  absolutely  unconscious;  that 
Doctor  Friedenwald  was  there,  and  the  nurse,  and  that  the 
doctor  tried  to  arouse  her,  but  could  not;  that  she  was  not 
able  to  speak,  but  kept  repeating  witness'  name;  that  wit- 
ness did  not  know  what  day  she  died.  On  cross-examina- 
tion this  witness  testified  that  he  visited  Mary  twice;  he 
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had  no  record  of  the  second  time,  but  thought  it  was  Tues- 
day or  Thursday;  that  the  first  visit  was  February  26th, 
and  the  last  Saturday,  March  3d;  that  he  certainly  visited 
her  twice,  and  possibly  three  times. 

Dora  IIa3'es,  w^itness  for  proponent,  testified  that^he  was 
a  trained  nurse,  and  attended  Mary  Brady  for  the  last  four 
days  before  her  death;  that  on  the  day  of  her  death  her 
mind  was  perfectly  clear;  that  on  Friday  morning  next 
prior  to  her  death  Father  Shannon  called  to  see  her  about 
eleven  o'clock,  and  that  Doctor  Friedenwald  did  not  visit 
Mary  on  Saturday,  the  last  day  of  her  life.  On  cross-exam- 
ination the  witness  testified  that  she  recollected  that  Father 
Shannon  was  there  Friday,  and  not  Saturday,  because  she, 
witness,  sent  for  the  doctor,  and  he  came  in  while  the  priest 
was  in  the  house;  that,  at  that  time,  Mary  Brady  was  ill 
enough  so  that  witness  was  anxious  to  have  a  doctor  see 
her;  but  that  Mary  was  not  then  unconscious;  that  they 
could  rouse  her  by  speaking  to  her,  and  that  when  roused 
her  mind  was  clear. 

'^  She  spoke  to  the  father;  she  asked  him  to  put  his  hand 
to  her  head  and  bless  her,  and  she  also  asked  him  to  hold 
her  hand,  and  he  did  touch  one  of  her  fingers,  1  believe. 
On  Saturday  she  was  very  much  improved.  She  would  talk 
to  ditferent  members  of  the  family,  and  ask  for  food,  and 
was  interested  in  what  was  going  on  around  her.  Father. 
Shannon  was  there  only  that  one  morning." 

The  foregoing  was  all  the  testimony  taken  in  the  Pro- 
bate Court,  and  read  on  the  hearing  of  the  cause.  At  the 
conclusion  of  such  rea<ling  counsel  for  appellant  moved 
that  the  will  be  admitted  in  evidence,  when  the  court  said 
he  would  rule  on  that  later,  when  appellant's  evidence 
would  be  all  in. 

Appellant's  counsel  then  called  successively  as  witnesses 
Kurtz  B.  Hare  and  Dora  Hayes,  whose  testimony  before 
the  Probate  Court  had  been  read,  but  the  court,  on  objec- 
tion made,  excluded  them.  Appellant's  counsel  then  called 
as  a  witness  Mrs.  Jake  Stone,  who  testified  substantially  as 
follows:  That  she  knew  Mary  Brady  continuously  for 
twenty-eight  years   before   her  death,  and  was  with  her 
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daily  at  the  time  of  her  death;  that  she  was  perfectly  sane, 
and  talked  to  all  members  of  the  family  on  the  day  of 
her  death,  about  two  or  three  o'clock;  that  Father  Shan- 
non was  at  the  house  where  Mary  Brady  was  on  the  Friday 
of  the  last  week  of  her  life;  that  witness  herself  went  for 
him  at  eleven  o'clock  of  that  day,  and  that  she,  witness, 
was  with  Mary  Brady  the  whole  of  that  Saturday,  and 
that  Father  Shannon  was  not  there  that  day.  At  the  con- 
clusion of  the  testimony  of  this  witness  counsel  for  appel- 
lee objected  to  the  admission  of  the  will  in  evidence,  speci- 
fying as  grounds  for  the  objection  that  the  proponent  had 
failed  to  make  2i  prima  facie  showing  that  Mary  Brady  was 
of  disposing  mind  and  memory;  that  the  evidence  of  testa- 
mentary capacity  was  vague,  conflicting  and  contradictorv, 
and  that  it  was  not  shown  that  notice  had  been  sent  to  all 
the  known  parties  in  interest  before  the  hearing  in  the 
Probate  Court. 

The  court  sustained  the  objections  of  appellee's  counsel, 
refused  to  admit  the  will  in  evidence,  and  peremptorily 
instructed  the  jury  to  find  that  it  was  not  the  last  wfll  of 
Mary  Brady,  deceased,  which  the  jury  did,  and  a  decree  was 
rendered  accordingly. 

Harry  Simons  and  Frank  M.  Burwash,  attornevs  for 
appellant. 

The  probate  required  to  be  made,  under  section  7  of 
the  act  of  1872,  in  the  chancery  contest  is  de  novo,  and  is 
not  in  any  sense  intended  as  a  trial  of  the  judgment  of  the 
Probate  Court,  nor  as  a  review  of  the  action  of  that  court, 
nor  of  its  procedure.  In  fact,  the  procedure  may,  and  usu- 
ally does,  depart  greatly  from  that  at  first  probate.  In  the 
Probate  Court  two  attesting  witnesses  must  testify  that  in 
their  opinion  the  testator  was  of  sound  and  disposing  mind 
and  memory,  whereas  in  the  chancery  contest  the  will  mav 
be  probated  without  the  testimony  of  the  attestino-  wit- 
nesses at  all,  or  even  over  their  testimony  in  opposition  to 
the  will.  Kigg  v.  Wilton,  13  111.  15,  IS;  Johnson  v.  Jphn- 
son,  1S7  III.  86. 

Vol.  CX  6 
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The  formal  certilicate  of  the  judo^e  at  the  end  of  the  cer- 
tificate of  evidence  is  not  the  only  source  of  infornnation  to 
this  court.  The  court  has  a  right  to  examine  the  whole 
record, -and  if  in  any  way  satisfied  that  all  the  evidence  is 
preserved,  the  court  will  so  find.  '  MuUin  v.  Johnson,  98 
111.  App.  621;  Stickney  v.  Cassell,  1  Gilm.  420;  Harris  v. 
Miner,  2S  III.  135;  C,  M.  &  St.  P.  Ey.  Co.  v.  Walsh,  150  111. 
607. 

Though  the  certificate  of  evidence  should  recite  that  it 
contains  all  the  evidence,  yet  the  court  may  examine  the 
record  to  test  truth  of  certificate.  Peacock  v.  Carnes,  1 10 
111.  99. 

Bastrup  &  O'Neill,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

It  is  evident  from  the  record  that  this  cause  was  tried  on 
the  theory  that  it  was  incumbent  on  appellant  to  prove  the 
regularity  of  the  proceedings  in  the  Probate  Court  on  the 
application  to  admit  the  will  to  probate.  This  theory  is 
erroneous.  Rigg  v.  Wilton,  13  111.  15;  Tate  v.  Tate,  89  111. 
42;  Harp  v.  Parr,  168  111.  459;  Craig  v.  Southard,  148  111. 
37,  43. 

In  Rigg  V.  Wilton  the  court  say: 

"The  issue  is  to  be  submitted  to  the  jury  as  a  new  and 
original  question,  and  determined  exclusively  upon  the  evi- 
dence introduced  before  them.  The  trial  is  de  novo,  and 
without  regard  to  the  fact  that  the  instrument  has  been 
admitted  to  probate." 

While  the  admission  of  the  will  to  probate  by  the  Pro- 
bate Court  is  made  by  section  7  of  the  statute  a  condition 
precedent  to  the  right  to  file  a  bill  in  chancery  to  contest  a 
w-ill  (In  re  Will  of  Ingalls,  148  111.  287,)  and  it  must  appear 
that  the  condition  has  been  fulfilled,  it  is  not  permissible  for 
the  proponent  to  put  in  evidence  the  order  admitting  the 
will  to  probate  (Craig  v.  Southard,  14S  111.  37,  43),  nor  is 
this  necessary  when  the  admission  to  probate  is  not  denied, 
because  the  admission  to  probate  being  a  condition  prece- 
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dent,  the  complainant  must  aver  in  his  bill  fulfillment  of 
the  condition,  as  appellee  has  done  in  the  present  case. 

The  will,  a  copy  of  which  is  attached  to  the  bill  and  made 
a  part  thereof,  and  which  is  set  out  in  full  in  the  statement 
preceding  this  opinion,  was  produced  in  court  by  the  file 
clerk  of  the  Probate  Court,  who  testifiedthatit  wasa  paper 
purporting  to  be  the  will  of  Mary  Brady,  and  that  it  was 
filed  in  the  Probate  Court  at  the  time  shown  by  the  file 
mark,  all  of  which  was  admitted  by  appellee's  counsel. 

The  will,  on  its  face,  appears  to  have  been  properly  signed 
by  the  testatrix,  who,  as  the  evidence  shows,  could  not  read, 
and  so  made  her  mark,  and  is  attested  by  two  witnesses,  as 
required  by  the  statute.  It  is  not  objected  in  argument  by 
appellee's  counsel  that  the  will  was  not  properly  signed  or 
attested.  The  testimony  of  the  attesting  witnesses,  Paul 
Kaske  and  Kurtz  B.  Hare,  given  in  the  Probate  Court,  was 
read  on  the  trial,  not  only  without  objection,  but  with  the 
consent  of  appellee's  counsel,  and  their  testimony,  together 
with  that  of  Mrs.  Stone,  which  is  substantially  set  forth  in 
the  preceding  statement,  made  a  prhaa  facie  showing  that 
the  paper  produced  in  court  and  purporting  to  be  the  hist 
will  and  testament  of  Mary  Brady,  deceased,  and  which 
the  court  refused  to  admit  in  evidence,  is  her  last  will  and 
testament.  Holloway  v.  Galloway,  51  111.  159;  Harp  v. 
Parr,  168  111.  459,477-8;  Iluggins  v.  Drury,  192111.  535. 

The  evidence  of  the  witness  Shannon,  that  Mary  Brady 
was  unconscious  March  3,  1900,  the  day  she  executed  the 
will,  conflicts  with  the  testimony  of  appellant's  witnesses, 
but  when  there  is  a  conflict  in  the  evidence,  the  jury  must 
decide  as  between  the  witnesses. 

It  is  contended  by  appellee's  counsel  that,  as  there  was 
no  exception  to  the  refusal  of  the  court  to  admit  the  will  in 
evidence,  such  refusal  can  not  be  assigned  as  error  or 
reviewed  here.  We  are  of  opinion,  contrary  to  the  views 
expressed  by  appellant's  counsel,  that  the  opinion  in  Tucker 
V.  Cole,  169  111.  150,  is  decisive  that,  on  a  trial  in  chancerv 
such  as  was  had  in  this  cause,  the  practice  is  the  same  as  at 
law,  and  that  exceptions  to  rulings  of  the  court  must  be 
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preserved  in  order  to  warrant  a  reviewing  court  to  reverse 
a  decree  because  of  them.  Appellant's  counsel,  however, 
excepted  to  the  instruction  of  the  court  taking  the  case 
from  the  jury,  and  has  assigned  the  giving  of  that  instruc- 
tion as  error.  The  issue  prescribed  by  section  7  of  the  stat- 
ute is,  "whether  the  writing  produced  be  the  will  of  the 
testator  or  testatrix  or  not."  The  instruction  given  to 
the  jury  by  the  court  is,  "The  jury  are  instructed  to  find 
the  issues  for  the  complainant,  and  that  the  paper  oflFered 
here  is  not  the  last  will  and  testament  of  Mary  Brady, 
deceased."  The  word  "produced,"  in  section  7  of  the  stat- 
ute, must  be  understood  as  meaning  produced  in  evidence. 
It  would  be  an  anomaly  in  practice,  and  could  not  have 
been  contemplated  or  intended  by  the  legislature,  that  the 
jury  should  render  a  verdict  in  regard  to  a  paper  not  in 
evidence.  The  verdict  of  a  jury  must  be  based  on  the  evi- 
dence and  the  instructions  of  the  court.  It  is  their  prov- 
ince to  find  the  facts  from  the  evidence.  In  arriving  at 
their  conclusions  of  fact,  they  must  consider  solely  the  evi- 
dence in  the  cause,  and  it  is  proper  and  not  unusual  to 
instruct  the  jury  that  they  are  not  to  consider  evidence 
offered  but  excluded  by  the  court. 

The  writing  alleged  to  be  the  last  will  is  not  offered  in 
evidence  as  a  will  requiring  no  proof  to  sustain  it,  but  as  a 
writing  claimed  to  be  the  last  will;  and,  when  it  is  admitted 
in  evidence,  it  devolves  on  the  proponent  to  make  ^^/^V/ja 
facie  proof  that  it  is  the  last  will  of  the  person  whose  will 
it  is  claimed  to  be.  That  the  writing  claimed  to  be  the 
last  will  of  Mary  Brady  shall  be  in  evidence  is  indispen- 
sable to  the  inquiry  whether  or  not  it  is  in  fact  her  last 
will,  and  unless  it  is  in  evidenc:?,  the  jury  can  not  render  a 
'valid  verdict  in  regard  to  it.  It  was,  therefore,  reversible 
error  to  instruct  the  jury  to  render  a  verdict  that  the  paper 
**  offered,"  which  was  claimed  to  be  Mary  Brady's  last  will, 
but  wiiich  was  not  in  evidence,  was  not  her  last  will.  But 
if  the  word  "produced,"  in  section  7,  should  be  construed 
as  the  court  practical!}'',  at  least,  construed  it,  in  giving  the 
instruction,  namely,  as  meaning  merely  produced  in  court, 
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without  being  put  in  evidence,  this  would  not  avail  appellee, 
because  the  writing  purporting  to  be  Mary  Brady's  last  will 
was  not  only  produced  in  court,  but  was  offered  in  evidence, 
and  we  have  shown  that  there  was  evidence  tending  to 
prove  that  the  writing  was  her  last  will  and  testament. 
The  evidence,  as  we  think,  would  have  fully  warranted  the 
jury  in  finding  for  the  proponent,  had  the  writing  been 
admitted  in  evidence.  Thus,  whatever  construction  is 
adopted,  the  giving  of  the  instruction  was  error  which 
necessitates  reversal  of  the  decree. 

When  appellant's  counsel  offered  to  read  the  testimony 
of  the  witnesses  to  the  will,  given  in  the  Probate  Court, 
the  court  ruled  that  all  the  testimony,  including  that  of 
Shannon,  witness  for  the  contestants,  must  be  read,  or  none, 
and  a|)pellant's  counsel  was  compelled  to  read  Shannon's 
testimony  as  a  condition  of  reading  the  testimony  of  the 
subscribing  witnesses  to  the  will.  No  exception  was  pre- 
served to  this  ruling,  but  as  there  must  be  a  new  trial  of 
the  cause,  if  not  abandoned  by  appellee,  we  think  it  proper 
to  consider  the  ruling.  We  think  the  ruling  was  erroneous. 
All  that  the  proponent  of  the  will  was  bound  to  do,  was  to 
make  a  prima  facie  case,  and  this  only  required  the  reading 
of  the  testimony  of  the  subscribing  witnesses  to  the  will, 
and  putting  the  will  in  evidence.  Graybeal  v.  Gardner, 
146  111.  337,  343,  and  cases  cited.  He  was  not  bound  to  read 
the  testimony  of  Shannon,  and  thus,  apparently,  make 
Shannon  his  own  witness,  as  appellee's  counsel  claim  he  did. 
After  the  reading  by  appellant's  counsel  of  the  testimony 
of  Kaske  and  Hare,  it  would  have  been  competent  for  the 
opposing  counsel  to  read  the  testimony  of  Shannon,  which, 
if  he  had  done,  the  testimony  of  Dora  Hayes,  in  rebuttal, 
might  have  been  read  by  appellant's  counsel.  Kaske  and 
Dora  Hayes  were  called  as  witnesses  by  appellant's  counsel, 
and  the  court,  on  objection,  refused  to  permit  them  to  tes- 
tify, to  which  ruling  appellant's  counsel  excepted.  Kaske 
was  one  of  the  subscribing  witnesses  to  the  will,  and  both 
his  testimony  and  that  of  Dora  Hayes,  before  the  Probate 
Court,  had  been  read  in  evidence.     Notwithstanding  this, 
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they  were  competent  witnesses,  and  counsel  had  aright  to 
call  and  examine  them.  No  reason  for  their  exclusion 
appears  from  the  record,  and  we  can  conceive  of  no  valid 
reason.  A  subscribing  witness  ma}'  be  called  on  a  contest 
of  the  will  in  chancery,  notwithstanding  his  testimony 
given  in  the  Probate  Court  has  been  read  in  evidence.  In 
Rigg  V.  Wilton,  ait^ra^  the  court  say  of  the  subscribing  wit- 
ness to  the  will : 

*'  The  party  sustaining  the  will  is  not  bound  to  call  them, 
although  a  failure  to  do  so,  unexplained,  might  be  regarded 
as  a  suspicious  circumstance." 

In  Harp  v.  Parr,  168  111.  459,  477,  one  of  the  subscrib- 
ing witnesses  to  the  will,  whose  testimony  given  in  the 
Probate  Court  had  been  read  in  evidence,  was  called  and 
testified  as  a  witness;  and  in  Baker  v.  Haker,  202  111,  595, 
613-616,  the  testimony  of  the  subscribing  witness  in  the 
Probate  Court  was  admitted  in  evidence,  after  they  had 
testified  in  person  in  the  cause,  and  the  Supreme  Court  held 
that  there  was  no  error  in  this  ruling  of  the  trial  court. 
The  fact  that  Dora  Hayes  testified  in  the  Probate  Court, 
in  rebuttal  of  the  testimony  of  Shannon,  did  not  render  her 
incompetent  as  a  witness  on  the  trial,  and,  as  previously 
stated,  we  perceive  no  valid  reason  for  excluding  her  as  a 
witness.  Counsel  for  appellee  object  that  it  is  not  certified 
that  the  certificate  of  evidence  contains  all  the  evidence. 
We  think  it  apparent  from  the  record  that  all  the  evidence 
is  contained  in  the  certificate,  and  this  is  sufficient.  Marine 
Bank  of  Chicago  v.  Rushmore,  28  111.  443. 

However,  the  objection,  if  well  taken,  would  not  affect^ 
our  decision,  in  view  of   the  grounds  on  which  it   is  based. 

The  decree  will  be  reversed  and  the  cause  remanded, 
appellant  to  recover  his  costs  of  this  court. 


Chicago — First  District — A.  D.  1903. 


87 


Heyman  v.  Heynian. 


Samuel  Hejman  v.  Rebecca  Heyman. 

1.  Chancery  Practice— Wien  Findings  of  Chancellor  upon  Con- 
flirting  Evixience  WUl  Not  he  Reversed.— V^heJi  in  a  chancery  cause  the 
evidence  is  conflicting,  the  findings  of  the  chancellor  will  not  be  reversed 
unless  it  is  clear  and  palpable  that  he  fell  into  error. 

2.  Statutes— Purpose  of  Section  17,  Chapter  40,  R,  -S.— The  intent  of 
the  law-making  power,  by  virtue  of  section  17  chapter  40,  R.  S.,  pro- 
viding that  whenever  a  divorce  is  granted,  if  it  shall  appear  to  the  court 
that  either  party  holds  the  title  to  property  equitably  belonging  to  the 
other,  the  court  may  compel  conveyance  thereof  to  be  ^nade  to  the 
party  entitled  to  the  same  upon  such  terms  as  it  shall  deem  equitable, 
was  to  invest  the  chancellor  >vith  full  power  to  settle  and  adjust  the 
property  rights  of  the  parties. 

3.  Aano^s— Plaintiff  May  be  Permitted  to  Recover  a  Part  Only  of 
What  He  Claima.— It  is  a  general  rule  at  law  and  in  equity,  that  a 
plaintiff  may  be  permitted  to  recover  a  part  only  o(  what  he  claims; 
that  he  shall  not  be  turned  out  of  court  when  the  proofs  fix  his  right 
of  recovery,  but  lessen  its  measure  from  that  averred  in  his  pleading. 

4.  Ykkdict— Defendant  Can  Not  Complain  that  it  is  Too  Small,-- 
If  the  plaintiff  in  a  suit  at  law  be  content,  the  defendant  can  not  com- 
plain that  the  verdict  is  too  small. 

• 
Bill  for  a  Divorce.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Ei^ridge  Hanecy,  Judge  presiding.     Heard  in  this  court  at 
tlie  October  term,  1902.     Affirmed.     Opinion  filed  October  15,  1903. 

This  is  a  bill  for  divorce  filed  by  appellee,  charging  appel- 
lant with  adultery  and  extreme  and  repeated  cruelty.  It  is 
also  alleged  that  prior  to  1890  she  was  the  owner  of  a  valu- 
able business,  the  management  of  which  she  intrusted  to 
appellant,  from  the  profits  of  which  the  family  was  sup- 
ported; that  in  1890  he  induced  her  to  execute  and  deliver 
to  hira  a  power  of  attorney  to  manage  and  transact  such 
business;  and  that  thereafter  he  substituted  his  name  in 
place  of  her  name,  and  is  now  in  full  possession  of  said  busi- 
ness and  all  its  assets  and  is  carrying  on  the  same  at  ]^o. 
106  Clark  street,  Chicago;  that  said  business,  worth  about 
S100,000,  consists  in  loaning  money  upon  pledges,  in  buy- 
ing and  selling  jewelry  and  like  goods,  and  in  the  purchase 
of  city  and  county  script;  that  he  has  expelled  her  from 
said  business  and  threatens  to  sell  the  same  and  to  depart 
the  United  States. 
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Among  other  things,  she  prays  for  an  injunction;  that  the 
court  by  its  decree  may  settle  and  determine  her  property 
rights;  that  a  receiver  may  be  appointed  to  take  possession 
of,  manage  and  control  said  business  and  property  during 
the  pendency  of  the  suit;  the  prayer  for  general  relief  is 
added.  The  co-respondent  and  the  First  National  Bank  of 
Chicago  were  also  made  defendants.  An  injunction  was 
issued  without  notice  and  without  bond. 

The  answer  filed  denies  the  allegations  of  cruelty,  and  of 
adultery.  It  denies  that  appellee  owned  said  business,  as 
charged  in  the  bill.  It  asserts  that  he  is  in  full  posses- 
sion of  the  business  and  its  assets,  and  is  conducting  the 
same  in  his  own  name  as  his  own  business,  except  so  far  as 
he  is  restrained  by  said  injunction.  It  denies  that  said 
business  is  worth  $100,000  or  upward,  or  that  he  expelled 
appellee  therefrom,  or  threatened  to  sell  the  same  and  to 
depart  with  the  proceeds;  and  it  denies  that  she  was  the 
owner  of  any  business  prior  to  1890,  or  at  any  time  since, 
or  that  she  ever  turned  any  business  over  to  his  manage- 
ment; and  asserts  that  he  is  carrying  on  the  same  business 
he  started  in  1879.  It  alleges  that  when  he  married  appel- 
lee she  had  no  money  or  means,  and  never  had  any  except 
as  he  provided  for  her;  that  in  1890  he  became  involved, 
and  asked  her  to  let  the  business  be  conducted  in  her  name, 
which  was  done  for  about  two  months,  when  he  resumed 
his  own  name,  and  is  now  conducting  the  business  in  his 
own  name;  that  appellee  never  at  any  time  had  any  inter- 
est in  said  money  or  business. 

Further  allegations  are  made  relating  to  the  manner  of 
conducting  said  business;  and  he  sets  iip  his  history  from 
1862  to  the  date  of  the  filing  of  the  answer;  his  treatment 
of  his  family  and  their  conduct  toward  him;  and  says  that 
the  value  of  the  jewelry  now  owned  by  him  amounts  to 
about  815,000. 

The  answer  of  the  bank  shows  a  deposit  of  $9,9G3.36,and 
a  special  deposit  of  $20,000  in  United  States  bonds. 

The  answer  of  the  co-respondent  denies  the  allegations  of 
misconduct,  and  sets  up  in  detail  the  history  of  her  acquaint- 
ance with  appellant. 
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The  cause  was  heard  in  open  court.  July  16,  1902,  the 
chancellor  entered  a  decree  herein  finding  (among  other 
things)  appellant  guilty  of  the  charge  of  adultery,  dissolv- 
ing the  marriage  bond,  and  giving  the  custody  of  the  minor 
children  to  appellee.  It  also  found  that  said  business  was 
"a  copartnership  business  and  was  carried  on"  by  appellee 
and  appellant  "  as  copartners,  and  owned  by  them  jointly 
as  equal  copartners,  and  that  the  said  copartnership  busi- 
ness was  dissolved  by  the  filing  "  of  the  bill  herein.  That 
appellee  at  the  inception  of  such  business  put  into  it  $600 
in  goods  and  $5,000  in  cash,  and  is  equitably  entitled  to 
have  first  repaid  to  her  the  said  sum  of  $5,600,  without 
interest,  out  of  said  partnership  property,  and  then  to  have 
one-half  of  the  remaining  assets  of  said  partnership  as  of 
the  date  of  the  filing  of  the  bill. 

The  cause  was  referred  to  a  master  to  take  an  account 
and  a  receiver  was  appointed  of  all  such  partnership  prop- 
erty 

From  this  decree  an  appeal  was  perfected. 

Thornton  &  Chancellor,  attorneys  for  appellant;  J.  D. 
Andrews,  of  counsel. 

Alexander  Sullivan  and  George  W".  Plummer,  attor- 
neys for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellant  presents  but  two  grounds  of  error  : 

First.     That  the  adultery  charge  was  not  proved. 

Second.  That  the  court  had  no  jurisdiction  to  decree  a 
partnership,  none  having  been  alleged;  and  had  thrre  been 
such  an  allegation,  he  was  not  justified  by  the  proof  in  so 
finding. 

First.  The  chancellor  heard  the  evidence  of  the  wit- 
nesses who  were  sworn  and  examined  in  open  court.  The 
allegations  of  adultery  were  denied  by  appellant  and  by  the 
co-respondent.  Her  character  for  chastity  was  declared  to 
be  good  by  many  witnesses.  On  the  other  hand,  twelve 
witnesses  testify  to  acts  of  familiarity,  to  situations  and  to 
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admissions,  which  need  not  be  here  set  out,  tending  to 
prove  the  charge.  The  rule  in  such  a  case,  following  a 
long  line  of  prior  decisions,  is  laid  down  in  Arnold  v.  N. 
W.  Telephone  Co.,  199  111.  204,  as  follows: 

"This  testimony  was  conflictino^,  and  the  concltisions  to 
be  drawn  from  it  depended  largely  upon  the  credit  which 
should  be  accorded  to  the  different  witnesses  and  to  the 
weight  and  value  of  their  testimony.  The  chancellor  had, 
therefore,  superior  opportunities  for  forming  anppinion  of 
the  relative  merit  and  weight  of  the  testimony  given  by 
the  several  witnesses,  whom  he  saw  and  heard  testify. 
Wlien  a  chancery  cause  is  so  heard,  and  the  evidence  is  con- 
flicting, the  findings  of  the  chancellor  will  not  be  reversed 
unless  it  is  clear  and  palpable  that  he  fell  into  error." 

We  have  gone  over  the  evidence  with  much  care,  and, 
upon  this  point,  we  are  satisfied  with  the  conclusion 
reached  by  the  chancellor. 

Second.  The  decree  finds  that  the  husband  and  wife 
were  partners  in  the  business  carried  on  by  the  former; 
that  at  the  inception  of  the  business  she  put  into  it  $5,600 
in  money  and  goods;  and  decrees  that  she  be  repaid  such 
sum  of  85,000,  and  then  receive  one-half  of  the  remainder 
of  the  assets  as  and  for  her  own  proport3\ 

It  is  urged  that  even  if  the  evidence  tends  to  support 
such  finding,  which  is  denied,  the  court  had  no  jurisdiction 
to  enter  the  decree,  because  it  is  not  responsive  to  the 
pleadinirs. 

The  theory  of  the  bill  is,  that  the  wife  owned  the  entire 
business  and  its  assets.  It  prays  the  court  to  ascertain  her 
interest  in  the  same  and  to  decree  it  to  be  her  separate 
property. 

The  theory  of  the  answer  is,  that  the  husband  is  the  sole 
owner  of  said  business  and  of  its  assets. 

The  court  found  with  neither  party.  It  determined  that 
she  originally  contributed  $5,G00  to  the  business,  and  that 
the  husband  and  wife  were  copartners  therein.  Based  upon 
this  finding  the  distribution  ordered  is  equitable  and  just. 
The  fact  that  the  chancellor  calls  the  business  a  partner- 
ship, if  error,  is  not  reversible  error,  if  in  other  particulars 
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the  decree  is  within  the  allegations  of  the  bill  and  the  evi- 
dence, as  shown  by  the  record. 
Sec.  17,  Ch.  40,  11.  S.,  "  Divorce,"  provides  : 

"  Whenever  a  divorce  is  granted,  if  it  shall  appear  to  the 
court  that  either  party  holds  the  title  to  property  equitably 
belonging  to  the  other,  the  court  may  compel  conveyance 
thereof  to  be  made  t'o  the  party  entitled  to  the  same,  upon 
such  terms  as  it  shall  deem  equitable." 

The  evident  intent  of  the  law-making  power,  by  virtue 
of  this  section,  was  to  invest  the  chancellor  with  full  power 
to  settle  and  adjust  the  property  rights  of  the  parties. 
(Becklenberg  v.  JBecklenberg,  102  111.  App.  604;  Cutler  v. 
Cutler,  188  111.  285.)  Strict  practice  required  that  the  bill 
l)e  amended  to  conform  its  allegations  to  the  findings  of 
the  chancellor;  but  such  an  amendment  is  not  essential  nor 
jurisdictional.  It  is  a  general  rule,  at  law  and  in  equity, 
tiiat  a  plaintiff  may  be  permitted  to  recover  a  part  only  of 
what  he  claims;  that  he  shall  not  be  turned  out  of  court 
when  the  proofs  fix  his  right  of  recover\%  but  lessen  its 
measure  from  that  averred  in  his  pleading.  (Bogan  v. 
Daughdrill,  51  Ala.  312;  Breckenridge  v.  Ostrom,  79  111. 
71.)  If  the  plaintiff  in  a  suit  at  law  be  content,  the  defend- 
ant can  not  complain  that  the  verdict  is  too  small.  Keid 
V.  Houston,  20  111.  App.  48;  AVolf  v.  The  Goodhue  F.  I.  Co., 
43  Barb.  400:  Luey  v.  Bundy,  9  N.  H.  298. 

The  evidence  sustains  the  finding  that  the  money  with 
which  the  business  was  started  in  1873  belonged  to  the 
wife;  that  for  years  the  business  was  carried  on  in  her 
name;  and  that  the  increase  up  to  the  time  he  took  exclu- 
sive possession,  was  the  product  of  their  united  labor. 

Believing  that  the  decree  of  the  Circuit  Court  does  sub- 
stantial justice  between  these  parties,  it  is  afiirmed. 
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Fidelity  Fire  Insurance  Company  r.  Illinois  Trust  and 
Savings  Banlc  et  al* 

1.  Interpleader—  When  a  Bill  of  Interpleader  Will  Lie.— A  bank 
held  a  fund  arising  from  the  business  of  an  insurance  company  as  con- 
ducted by  its  agents  and  in  which  the  bank  claimed  no  interest,  but  was 
a  mere  stockholder.  Both  the  insurance  company  and  the  agents 
claimed  to  own  the  fund,  the  company  demanding  payment  of  the 
amount  by  the  bank  to  it,  and  the  agents  threatening  to  hold  the  bank 
liable  to  them  in  case  of  such  payment.  Held,  that  the  bank  was 
entitled  to  maintain  a  bill  of  interpleader  against  the  two  parties,  and  it 
is  not  controlling  that  the  claim  of  the  agents  v;as  for  damages  for  an 
alleged  breach  of  contract. 

2.  Contracts— W/iere  a  Contract  in  WHting  Can  Not  Be  Modified 
by  Parol. — Where  the  parties  have  deliberately  put  their  contract  in 
writing,  and  the  language  is  so  plain  that  there  is  no  room  for  con- 
struction, such  contract  can  not  be  modified  by  parol  evidenca 

Bill  of  Interpleader.- Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jksse  Holdom,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Reversed  and  remanded  with  direc- 
tions.    Opinion  filed  October  15,  1903. 

/ 

Thomas  Taylor,  Jr.,  attorney  for  appellant;  George 
WniTELocK  and  James  W.  Taylor,  of  counsel. 

"  Where  the  parties  have  deliberately  reduced  their  con- 
tract into  writincr,  such  writing  is  doubtless  the  exclusive 
evidence  of  what  the  contract  is."  Columbia  C.  Co.  v. 
World's  Col.  Ex.,  85  111.  App.  369;  Memory  v.  Niepert,  lai 
111.  G23;  Van  Kirk  v.  Scott,  54  111.  App.  681;  Strehl  v. 
D'Evers,  Q6  111.  79;  Hill  v.  Hatfield,  72  111.  App.  534. 

"  The  test  of  the  completeness  of  the  writing  proposed  as 
a  contract  is  the  w^riting  itself.  If  this  bears  evidence  of 
careful  preparation,  6f  a  deliberate  regard  for  the  many 
questions  which  would  naturally  arise  out  of  the  subject- 
matter  of  the  contract,  and  if  it  is  reasonable  to  conclude 
from  it  that  the  parties  have  therein  expressed  their  final 
intentions  in  regard  to  the  matters  within  the  scope  of  the 
writing,  then  it  will  be  deemed  a  complete  and  unalterable 
exposition  of  such  intentions."  Jones  on  Construction  of 
Commercial  Contract,  Sec.  134;  Browne  on  Parol  Evidence, 
5th  Ed.,  page  102. 

James  C.  Hutchins  and  Max  Baird,  attorneys  for  appellee 
Illinois  Trust  and  Savings  Bank. 
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After  a  bank  is  notified  that  the  apparent  owner  of  a 
deposit  is  not  the  real  owner,  then  it  pays  the  account  to 
one  or  the  other  at  its  peril,  and  its  only  safe  course  in  such 
case  is  to  file  a  bill  of  interpleader,  bringing  both  the  claim- 
ants into  court  to  settle  their  rights  to  the  fund.  Farmers 
Bank  v.  King,  57  Pa.  St.  202;  Zane  on  Banks  and  Banking, 
par.  134,  and  cases  cited. 

D.  J.  ScHUTLKR  and  Thomas  Bates,  attorneys  for  appel- 
lees Lewis  II.  Davis,  John  Shepherd  and  John  E.  Shepherd. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  appellee  bank  filed  a  bill  of  interpleader  against  the 
appellant  insurance  company,  and  the  appellees  Davis  and 
the  Shepherds,  doing  business  under  the  name  of  Davis  & 
Shepherd,  offering  to  bring  into  court  the  amount  of  a 
deposit  in  the  bank  of  $12,016.79,  in  the  name  of  the  insur- 
ance company,  subject  to  the  check  of  the  company,  signed 
by  Davis  &  Shepherd,  managers,  which  moneys,  it  is  alleged, 
were  claimed  both  by  the  insurance  company  and  Davis  & 
Shepherd.  After  answers  by  the  defendants  and  issues 
made,  the  cause  was  referred  to  a  master  to  take  evidence 
^nd  report  his  conclusions.  The  master  in  effect  reported 
in  favor  of  Davis  &  Shepherd,  and  his  report,  after  objec- 
tions and  exceptions  thereto  had  been  overruled,  wasaflSrmed 
by  the  chancellor,  and  a  decree  entered  dismissing  the  bank 
from  the  suit,  reimbursing  it  for  costs  and  solicitor's  fees, 
and  releasing  it  from  all  claims  of  defendants;  also  direct- 
ing the  bank  to  pay  to  Davis  &  Shepherd  out  of  the  said 
fund  $10,610,  and  their  costs,  and  the  balance  to  the  insur- 
ance company.  By  the  appeal  a  reversal  of  this  decree  is 
sought. 

The  first  question  presented  is  whether  the  Superior 
Court  had  jurisdiction.  In  substance  the  bill  alleges  that 
the  bank  held  the  fund  in  question,  which  arose  from  the 
business  of  the  insurance  company  as  conducted  by  Davis 
ite  Shepherd,  its  agents,  and  in  which  it  claimed  no  interest 
— was  a  mere  stakeholder,  and  that  both  the  insurance  com- 
pany and  Davis  &  Shepherd  claimed  to  own  the  fund,  the 
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company  demanding  payment  of  the  amount  by  the  bank 
to  it,  and  Davis  &  Shepherd  threatening  to  hold  the  bank 
liable  to  them  in  case  of  such  payment.  The  answers  in 
effect  admit  these  allegations,  and  the  evidence  sustains 
them.  We  are  of  opinion  that  a  clear  case  for  a  bill  of  inter- 
pleader is  presented  by  these  facts,  and  that  the  court  had 
jurisdiction.  It  is  not  controlling  that  the  claim  of  Davis 
&  Shepherd  was  for  damages  for  an  alleged  breach  of  con- 
tract. Newhall  v.  Kastens,  70  111.  156-9,  and  citations; 
Phitte,  etc.,  Bank  v.  Xat.  Bk.,  155  111.  250-7,  and  citations; 
Brocklebank  v.  Lasher,  109  111.  App.  627,  and  citations. 

The  next  question,  and  one  which,  in  our  opinion,  con- 
trols this  appeal,  is  whether,  under  the  contract  relations 
between  the  insurance  company  and  Davis  &  Shepherd 
appearing  in  the  record,  a  five-year  agreement  of  agency 
by  the  latter  for  the  company  is  established. 

In  the  spring  of  the  year  1900  Davis  &  Shepherd  made 
an  agreement  with  the  insurance  company,  by  which  they 
became  its  agents  and  managers  at  Chicago  for  its  western 
business  in  Illinois  and  eight  other  western  states.  This 
agency  continued  until  December,  1900,  when  the  insurance 
company  ceased  doing  business  and  closed  up  the  agency, 
the  fund  in  question  arising  from  the  company's  business 
conducted  by  Davis  &  Shepherd  being  then  on  deposit  with 
the  appellee  bank.  The  negotiations  leading  to  the  agree- 
ment of  agency  were  begun  in  March,  1900,  were  carried 
on  between  one  J.  J.  Courtney  representing  the  company, 
who  later  became  its  president,  and  the  members  of  the 
firm  of  Davis  &  Shepherd,  and  continued  to  the  following 
June  16th,  when  they  were  completed,  though  the  com- 
mencement of  the  agency  was  to  be  dated  back  as  of  Mav 
1, 1900,  about  which  time  it  appears  that  Davis  &  Shepherd 
began  their  work  for  the  comj)any.  The  first  negotiations 
were  conversations  between  said  Courtney  and  the  mem- 
bers of  the  firm  of  Davis  &  Shepherd  had  in  Chicago  about 
the  22d  day  of  March,  1900,  which  was  followed  by  a  letter 
of  March  24th,  written  by  Davis  &  Shepherd  to  Courtney, 
which  Davis  testifies  was  written  at  the  request  of  Court- 
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ney  for  the  purpose  of  setting  forth  their  previous  conver- 
sations and  agreements  as  he,  Davis,  understood  thera, 
upon  the  receipt  of  which,  he  says,  Courtney  promised  to 
forward  the  appointment  of  Davis  &  Shepherd  as  the  com- 
pany's agents.  This  letter  is  very  long,  relates  to  certain 
matters  concerning  the  Chicago  branch  of  the  company's 
husiness,  and  in  so  far  as  is  material  is  as  follows : 

"Chicago,  March  24,  1900. 
Mr.  J.  J.  Courtney,  Pres't,  Brooklyn,^.  Y. 
Dear  Sir:     Referring  to  our  conversation  of  yesterday 

Tenth.  It  must  be  the  understanding  that  the  contem- 
plated arrangement  is  a  permanent  one,  extending  over  a 
period  of  years,  not  less  than  five  nor  more  than  ten  is 
asked  in  such  a  contract,  for  which  employment  the  said 
named  gentlemen  will  give  their  very  best  endeavor  and 
their  time  in  the  development  of  said  department. 

Eleventh.  A  percentage  of  five  percent  will  be  expected 
on  the  balance  betwixt  income  and  outgo  in  said  depart- 
ment to  be  paid  Messrs.  Davis  &  Shepherd. 

Thirteenth.  Only  upon  the  condition  of  establishing  a 
permanent  insurance  business  on  a  solid  basis,  and  under 
conservative  management,  are  these  gentlemen  willing  to 
engage  to  open  up  and  develop  such  department,  and  a  con- 
tract will  be  entered  into  by  them  with  this  understanding 
only. 

Fourteenth.     *    *    * 

At  a  very  conservative  estimate  and  on  $2,500  lines,  such 
as  you  suggest,  an  income  in  this  territorj''  of  $150,000  for 
the  first  year  may  be  expected;  $200,000  second  vear; 
$250,000  the  third  year,  and  $300,000  within  five  years. 
This  means  that  the  most  conservative  methods  are  to  be 
used  in  the  selecting  of  business,  and  in  the  management  of 
the  department,  and  only  the  best  business,  through  good 
agencies,  selected." 

April  15,  1900,  Davis  &  Shepherd  sent  a  telegram  to 
Courtney  at  the  company's  office  in  Baltimore,  in  which  it 
is  stated  that  Mr.  John  Shepherd  of  their  firm  would  be 
with  him,  Courtney,  Friday,  (evidently  referring  to  a  later 
date,)  and  saying,  "  he  has  our  authority  to  close  contem- 
plated arrangements."  The  evidence  shows  that  Mr.  John 
Shepherd   did  go  to  Baltimore,  where  the  matter  of  the 
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agency  was  discussed  with  Mr.  Courtney,  and  the  testi- 
mony shows  that,  among  other  things,  the  duration  of  the 
agenc}'^  was  discussed,  and  that  Shepherd  stated  that  he 
•'  would  not  enter  into  any  arrangement  that  did  not  con- 
template some  length  of  time."  During  the  month  of  May 
following,  letters  were  written  by  Courtney  to  Davis  & 
Shepherd  which  refer  in  a  general  way  to  the  agency  and 
their  letter  of  appointment,  which  was  to  be  sent  to  them, 
and  on  May  7th  Courtney  sent  a  letter  of  that  date  to 
Davis  &  Shepherd  in  Chicago,  in  which  was  enclosed  a 
draft  of  a  letter  of  appointment  of  Davis  &  Shepherd  as 
western  branch  managers  of  the  company.  The  first  of 
these  letters  states  in  substance  that  the  appointment  had 
been  wired  to  Davis  &  Shepherd;  that  this  letter  wa^  in 
confirmation  of  the  telegram;  that  the  letter  of  appoint- 
ment had  be.en  prepared."  with  utmost  care,"  though  it  was 
not  signed,  and  that  Davis  &  Shepherd,  after  having  care- 
fully read  it,  should  make  "  whatever  suggestions  may  occur 
to  you  for  its  modification  or  alteration  in  any  particular," 
and  return  it  to  the  office  of  the  company  for  submission  to 
its  executive  comraiLtee  on  the  sixtee;ith  of  the  month 
(May).  This  draft  of  letter  of  appointment  is  lengthy,  and 
after  the  address,  so  far  as  material,  is  as  follows  : 

"  Gentlemen  : 

Western  Department. 

Referring  to  my  visit  to  your  city  in  March  last,  and  to 
your  favor  of  the  'J4th  of  March,  as  well  as  to  the  visit  of 
your  Mr.  John  Shepherd  in  April  to  this  city,  for  the  pur- 
pose of  perfecting  arrangements  for  the  establishment  of  a 
branch  of  this  company,  to  be  hereinafter  styled  as  its 
'  Western  Department,'  with  headquarters  in  your  city,  at 
Nos.  195-197  LaSalle  street,  we  now  take  pleasure  in  advis- 
ing you  of  your  a])pointment  as  manager  thereof,  said 
appointment  to  date  as  and  from  the  first  of  May,  1900. 
*     *    * 

Second.     *     »     ^ 

"  In  a  general  way  we  desire  our  line  kept  down  to  a 
conservative  basis  for  the  reason  that  a  company  of  the 
limited  size  and  comparative  youth  of  the  *  Fidelity '  may 
prove  of  more  beneiit   to  its  a^^ents   by   writing  conserva- 
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lively  for  the  first  two  or  three  years  of  its  existence,  and  later 
on  increasing  its  lines,  than  b\^  writing  excessive  lines  at; 
the  start  and  be  compelled  to  reduce  them  later.  The 
'  Fidelity '  is  in  business  to  stay,  and  under  your  able 
representations  should  soon  take  a  leading  place  in  the 
agency  field  of  the  West."     »    *    * 

Duration  of  Your  Appointment. 

It  is  mutually  recognized  that  this  appointment  has  for 
its  object»not  only  the  efficient  supervision  and  proper  con- 
duct of  all  the  company's  business  in  the  territory  placed 
under  your  jurisdiction,  but  the  active  cultivation  and 
material  increase  in  the  volume  of  its  business  in  that  area, 
particularly  in  the  preferred  classes,  which  will  not  involve 
the  undue  writing  of  term  business  as  alluded  to  heretofore. 
Our  aim,  which  we  understand  to  be  shared  by  your  good 
selves,  is  to  establish  a  permanent  insurance  business  in  the 
territory  assigned  to  you  on  a  solid  basis,  and  under  con- 
servative management,  such  as  has  been  mutually  discussed 
and  agreed  upon,  and  this  contract  is  entered  into  between 
this  company  and  your  good  selves  with  this  understanding 
only."     *    *    * 

The  omitted  parts  of  this  letter  refer  to  the  territory 
covered  by  the  agency,  various  details  as  to  the  conduct  of 
the  business,  their  office,  its  furnishings,  books  of  account, 
bank  account,  and  an  estimate  of  the  probable  income  of 
the  business  for  its  first,  second  and  fifth  years,  and  other 
matters  which  cover  nineteen  pages  of  typewritten  matter 
in  the  record,  and  concludes  as  follows : 

"  In  conclusion  we  desire  to  express  the  hope  that  our 
relations  will  prove  mutually  beneficial  and  of  long  dura- 
tion and  of  the  most  harmonious  nature. 

Awaiting  the  favor  of  your  acknowledgment,  touching 
upon  all  the  features  dealt  with  in  this  letter,  I  am,  dear 
sirs,  Yours  very  truly, 


President." 
Under  date  of  May  12th  Davis  &  Shepherd  reply  to 
Courtney's  letter  of  May  7th,  and  state,  among  other 
things,  that  "  we  are  enclosing  you  a  copy  of  the  draft  of 
letter  of  appointment  with  some  few  modifications,"  and 
then  proceed  to  refer  to  nine  different  headings  of  the  draft 
\9u  ex  7 
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of  the  letter  of  appointment,  but  make  no  reference  what- 
ever to  the  duration  of  the  agency.  The  letter  closes  with 
the  following  language  :  "  Trusting  that  the  several  mat- 
ters may  meet  with  your  approval  we  beg  to  remain,"  etc. 
Enclosed  with  this  letter  Davis  &  Shepherd  returned  the 
draft  of  letter  of  appointment  with  various  marks  and 
interlineations  thereon,  but  leave  that  part  thereof  headed 
"Duration  of  Your  Appointment,"  which  has  been  above 
quoted,  without  any  mark  or  modification. 

Under  date  of  June  14,  1900,  Courtney''  wrote  to  Davis  & 
Shepherd  as  follows : 

*'  Dear  Sirs  :  Referring  to  our  respects  of  the  7th  of 
May  wherein  we  forwarded  you  a  draft  letter  of  appoint- 
ment for  your  approval,  and  to  your  reply  thereto  of  the 
12th  idem,  containing  your  comments  thereon,  we  now  beg 
to  advise  you  that  we  have  rewritten  the  said  letter  of 
appointment  under  the  same  date,  viz.,  May  7,  1900,  and 
incorporated  therein  such  modifications  as  have  proven 
necessary  to  accord  with  your  suorgestions.  This  we  now 
enclose  herein,  and  in  order  that  the  modifications  referred 
to  and  other  matters  needing  comment  may  be  clearly 
understood  we  recapitulate  them  under  their  several  cap- 
tions as  follows :" 

This  letter  then  makes  reference  to  all  the  suggestions 
of  Davis  &  Shepherd  contained  in  their  letter  of  the  12th, 
and  what  had  been  done  with  reference  thereto  in  the  final 
letter  of  appointment,  and  closes  with  the  request  that 
Davis  &  Shepherd  reply  thereto  in  the  "  fullest  detail  with- 
out loss  of  time,  and  thus  dispose  once  and  for  all  of  your 
appointment  and  its  attendant  conditions."  The  final  let- 
ter of  appointment  was  enclosed  in  this  letter,  and  is  the 
same  as  the  original  draft  under  the  heading  "  Duration 
of  Your  Appointment,"  but  in  other  respects  is  modified  as 
above  stated. 

To  this  letter  Davis  &  Shepherd  replied,  acknowledg- 
ing the  receipt  of  the  "letter  of  appointment,"  and  also 
his  letter  setting  forth  certain  subjects  concerning  it  on 
which  Courtney  desired  information.  The  letter  than  pro- 
ceeds to  give  the  information  referred  to  and  concludes  as 
follows  : 
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"  Trusting  that  all  the  matters  dealt  with  by  you  have 
been  properly  disposed  of  to  your  entire  satisfaction,  we 
are  yours  most  truly,  Davis  &  Shepherd,  Managers." 

This  letter  contains  no  reference  whatever  to  the  dura- 
tion of  appointment,  and  so  far  as  the  record  shows,  noth- 
ing further  occurred  between  the  parties  thereafter  with 
reference  to  that  subject,  and  nothing  appears  from  the 
record  but  this  correspondence  and  the  previous  conversa- 
tions between  the  parties  relating  to  the  term  of  the 
agency. 

Counsel  for  appellant  and  the  appellees  Davis  &  Shep- 
herd agree  that  the  contract  between  the  parties  is  em- 
bodied in  the  "letter  of  appointment  "  as  finally  sent  by 
Courtney  in  his  letter  of  June  14th,  the  material  parts 
of  which  are  above  quoted.  The  claim  of  appellant's 
counsel  is  that  by  this  contract  the  term  of  the  agencv 
is  left  indefinite,  that  the  language  relating  thereto  is 
not  ambiguous,  and  the  contract  was  subject  to  termina- 
tion at  any  time  at  the  will  of  either  of  the  parties. 
Counsel  for  Davis  &  Shepherd  claim  that  it  is  apparent, 
from  the  whole  instrument,  that  the  term  of  the  agency 
was  for  five  years,  and  that  it  is  to  be  construed  with 
reference  to  the  letter  of  Davis  &  Shepherd  to  Courtney 
dated  March  24,  1900,  and  the  conversations  between  the 
parties,  to  both  of  which  reference  has  been  made. 

From  a  careful  reading  of  the  letter  of  appointment  in 
the  light  of  the  correspondence  between  the  parties 
referred  to,  we  are  of  opinion  that  it  formed  the  contract 
between  the  parties,  that  its  language  is  not  ambiguous  as 
to  the  term  of  the  agency,  which  is  thereby  left  indefinite. 
Xo  doubt  the  parties  thereto  had  in  contemplation  the 
possibility,  if  not  the  probability,  that  the  agency  would 
be  extended  over  a  period  of  years.  The  contract  was 
entered  into  after  the  most  careful  consideration  of  all  its 
terms,  and  they  were  submitted  to  writing.  The  writing 
leaves  the  term  of  the  agency  indefinite,  but  the  language 
is  so  plain  that  there  is  no  room  for  construction,  and  it 
can  not  be  modified  by  parol  evidence  nor  by  the  letter  of 
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March  24,1900.  Neither  the  conversations  referred  to  nor 
the  letter  of  March  24th  are  made  a  part  of  the  contract. 
They  are  merely  referred  to  by  way  of  introduction  to  the 
letter  of  appointment.  The  clause  in  the  letter  of  appoint- 
ment, viz., "  such  as  has  been  mutually  discussed  and  agreed 
upon,"  evidently  refers  to  the  insurance  business,  its  basis 
and  management,  and  not  to  the  term  of  the  agency.  The 
letter  of  March  24th  says  the  appointment  must  be  "a  per- 
manent one."  It  says  not  less  than  five  nor  more  than  ten 
years  "is  asked  in  such  a  contract."  When,  however,  the 
letter  of  appointment  is  subsequently  sent  to  them  by  Court- 
ney, leaving  this  matter  wholly  indefinite,  and  asking  them 
to  read  it  carefully  and  make  suggestions  "for  its.  modifica- 
tion or  alteration  in  any  particular,"  Davis  &  Shepherd 
return  it  with  numerous  modifications  and  suggestions,  but 
say  nothing  about  the  terms  of  the  agency.  Again,  when 
the  final  letter  of  appointment  is  rewritten,  embodying  their 
suggestions,  signed  and  forwarded  to  them,  and  they  are 
requested  to  dispose  of,  once  and  for  all,  their  appointment 
and  its  attendant  conditions,  they  promptly  acknowledge 
its  receipt  and  express  no  dissent  as  to  any  of  its  condi- 
tions. We  are  of  opinion  the  letter  of  appointment  became 
the  contract  of  the  parties  and  fuU}*^  expresses  their  inten- 
tion as  to  its  term.  Strehl  v.  D'Evers,  QQ  111.  79;  Orr  v. 
Ward,  73111.  318;  Memory  v.  Niepert,  131  111.  02:^-30,  and 
cases  cited;  Col.  C.  Co.  v.  World's  Col.  Ex.,  85  111.  App. 
369,  and  cases  cited;  Graham  v.  Sadlier,  1G5  111.   98. 

In  the  Orr  case,  ^t//)m,  the  contract  sued  on  did  not  con- 
tain an  undertaking  of  the  employers  to  retain  and  continue 
the  employe  in  service  for  a  definite  period,  but  did  pro- 
vide for  the  payment  of  $2,100  to  the  employe  for  the  year 
1873,  and  $2,400  for  the  year  1874,  to  be  paid  in  semi- 
monthly or  monthly  installmonts,  and  the  employe  agreed 
to  devote  his  whole  time  and  attention  to  the  interests  of 
the  employers.  It  was  held  that  the  term  of  employment 
was  indefinite  and  there  could  be  no  recovery  after  dis- 
charge of  the  employe.     The  court  say : 

"  We  are  to  judge  of  the  contract  by  w-hat  it  contains. 
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Having  reduced  it  to  writing,  we  must  presume  the  parties 
have  embodied  in  it  their  entire  agreement.  It  contains  no 
stipulation  the  firm  will  retain  appellee  for  two  years,  or 
any  other  fixed  period.  Their  undertaking  is  to  pay  him 
at  a  certain  rate  of  compensation,  if  he  shall  discharge  the 
duties  assumed  by  him  to  be  performed.  No  doubt  it  is 
true  each  party  contracted  on  the  supposition  the  business 
would  continue  through  the  space  of  two  years,  but  appel- 
lant's firm  did  not  obligate  themselves  to  continue  it  for 
that  length  of  tWe.  As  a  matter  of  fact  it  terminated 
much  sooner.  We  have  no  authority  to  add  to  the  contract 
as  the  parties  have  made  it,  enlarging  the  liability  of  either 
one  of  them,  and  have  no  disposition  to  do  so." 

To  like  effect  in  principle  are  the  other  cases  cited.  In 
the  Memory  case  the  court  say  : 

"  Where  parties  have  deliberately  put  their  contract  in 
writing,  the  rule  doubtless  is  that  the  written  instrument 
is  the  exclusive  evidence  of  what  the  contract  is." 

In  the  Graham  case  the  court,  in  speaking  of  letters 
relating  to  the  contract  written  previously,  say : 

"When  parties,  after  whatever  previous  preparation, 
reduce  their  agreement  to  writing,  such  written  agreement 
is  the  final  consummation  of  their  negotiation,  and  the 
exact  expression  of  their  purpose." 

In  answer  to  the  foregoing  authorities,  counsel  for  appel- 
lees say  that  they  are  not  applicable  for  the  reason  that  the 
agreement  of  the  parties  is  not ''  fully  set  forth  within  its 
four  corners;"  that  the  heading,  ''Duration  of  Your 
Appointment,"  fails  to  express  all  that  was  intended  and 
agreed  upon  by  the  parties  in  relation  to  the  term  of  the 
appointment,  and  that  the  parol  evidence  was  admissible 
for  the  purpose  of  explaining  the  intention  of  the  parties 
as  to  the  terra  of  the  agency.  Numerous  authorities  are 
cited  in  support  of  the  contention,  but  in  our  opinion  they 
are  not  applicable,  for  the  reason  that  the  language  of  the 
contract  under  the  heading  referred  to,  and  hereinbefore 
quoted,  is  plain,  without  ambiguity,  and  expresses  the  inten- 
tion of  the  parties  quite  clearly,  viz.,  that  the  duration  of 
the  appointment  was  to  be  indefinite,  though  in  contempla- 
tion of  the  parties  it  would  possibly  and  might  probabl}'- 
extend  over  a  period  of  years. 
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In  view  of  our  conclusion,  it  seems  unnecessary  to  discuss 
various  other  questions  argued  by  counsel.  The  decree  of 
the  Superior  Court  is  reversed  and  the  cause  remanded,  and 
that  court  is  directed  to  enter  a  decree  that  the  appellee 
bank,  after  deducting  its  costs  in  this  and  the  Superior 
Court,  and  its  solicitor's  fees  in  the  latter  court,  as  found 
by  the  decree,  pay  the  balance  of  the  deposit  in  its  hands 
to  the  appellant  insurance  company,  and  that  the  appellees 
Davis  and  the  Shepherds  pay  all  other  costs  in  this  and  the 
Superior  Court. 


Illinois  Central  R,  R.  Co,  ?.  Katie  Haecker,  by  Her 

Guardian. 

1.  A  rPFXLATE  Court  Practice  — Has  Power  to  Reverse  Verdfcis 
Where  Manifestly  Against  Vie  Evidence.— It  is  the  right  and  duty  of 
the  Appellate  Court  to  reverse  the  judgments  of  trial  courts  and  the 
verdicts  of  juries,  where,  ui>on  consideration  of  the  teiitimony,  they  find 
that  such  judgments  or  verdicts  are  clearly  against  the  weight  of  tlie 
evidence. 

2.  Damages— Caused  by  InterveJition  of  Plaintiff's  O^cn  -4cf.--Wheji 
a  person  is  placed  in  a  position  of  peril  by  the  negligence  of  another,  and 
is  injured  in  an  attempt  to  escape  the  threatened  danger,  there  may  be 
a  recovery  for  injuries  so  sustained,  although  they  would  not,  in  fact, 
have  occurred  but  for  the  plaintiff's  own  acts. 

3.  Personal  Injuries— Cawseti  by  Fright— Where  TliereCan  Be  No 
i^ecarery.— Plaintiff,  a  child,  being  frightened  by  the  approach  of  a 
train  operated  with  due  care  by  the  defendant  company,  ran  upon  the 
track  of  another  company  and  was  there  injured  by  a  train  of  such 
other  company.    Held,  that  the  defendant  company  was  not  liable. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge  presid- 
ing. Heard  in  this  court  at  the  October  term,  1902.  Reversed  and 
remanded.    Opinion  filed  October  15,  1903. 

Halsted  street  in  the  city  of  Chicago  runs  north  and 
south.  It  is  eighty  feet  wide.  There  are  walks  for  foot  pas- 
sengers upon  each  side.  It  is  carried  over  the  south  branch 
of  the  Chicago  river  by  means  of  a  bridge.  About  125  feet 
south  of  this  bridge   the  street  is  crossed  by  two  freight 
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tracks  o{  the  Chicago  &  Alton  Railroad  Company.  One 
hundred  and  twenty-five  feet  further  south  it  is  crossed  by 
three  main  tracks  of  the  same  company.  South  of  these 
last  named  tracks,  at  a  distance  of  from  twenty  to  twenty-* 
six  feet,  the  street  is  crossed  by  two  tracks  of  the  defend- 
ant company.  Still  further  south  lie  two  tracks  which 
belong  to  the  Santa  Fe  Railroad.  All  these  tracks  lie  at 
right  angles  to  the  street.  North  of  this  system  of  tracks, 
as  well  as  to  the  south  thereof,  are  gates,  by  means  of 
which  the  street  can  be  closed  when  trains  are  passing  over 
it.  In  the  spring  or  summer  of  1892  this  bridge  was 
broken.  Thereupon  it  was  partially  turned  so  as  to  pre- 
vent the  crossing  of  teams,  and  yet  leave  a  passage  for  per- 
sons on  foot.  After  this  time  and  up  to  the  date  of  the 
accident,  the  gates  were  not  used. 

At  five  o'clock  p.  m.  of  December  20,  1892,  appellee,  then 
a  child  of  a  little  more  than  seven  years,  accompanied  by 
her  mother  and  the  two  •  Cohn  children,  came  from  the 
north  across  the  bridge  and  passed  south  along  the  east 
sidewalk.  The  three  little  folk  walked  together  ahead  of 
appellee's  mother.  When  the  party  reached  the  main 
track  of  the  Chicago  &  Alton,  trains  were  coming  from  the 
east.  The  mother  stopped  north  of  these  tracks,  while  the 
children  crossed  into  the  space  between  those  tracks  and 
the  tracks  of  appellant.  The  evidence  of  appellee  tends  to 
show  that  the,  train  of  appellant  came  first  to  the  crossing 
and  that  the  Alton  train  followed,  the  one  being  a  little 
more  than  the.  length  of  the  tpain  behind  the  other.  The 
evidence  of  appellant  tends  to  prove  that  the  Alton  train 
was  first  at  the  crossing,  and  that  of  appellant  followed. 
With  the  coming  of  these  trains  it  seems  that  appellee  be- 
came frightened  and  turned  back  from  the  Illinois  Central 
track,  going  north  and  west  from  the  east  walk  over  to  or 
near  the  west  walk,  where  she  fell  down,  with  her  rhj;ht 
fore  arm  across  the  south  rail  of  the  Alton  track.  At  that 
moment  the  engine  of  the  Alton  train  passed  the  point 
where  the  child  fell,  cutting  off  her  hand. 

To  recover  damages  for  this  injury  appellee  brought  suit 
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against  the  Alton  Company.  The  last  trial  of  this  action 
resulted  in  a  peremptory  instruction  to  the  jury  to  find  for 
the  defendant,  and  on  appeal  the  judgment  of  the  trial 
court  was  affirmed.    91  III.  App.  570. 

The  declaration  in  this  cause  contains  five  counts : 

First.  That  appellant  failed  to  operate  gates  or  bells, 
and  failed  to  maintain  a  flagman  at  this  crossing,  and  care- 
lessly ran  its  trains  over  this  crossing  at  a  high  and  dan- 
gerous rate  of  speed  at  the  same  time  when  another  train 
was  being  run  rapidly  upon  the  Alton  tracks,  etc.  Second. 
That  appellant  carelessly  constructed  this  crossing  and  ran 
its  train  over  it,  etc.  Third.  That  appellant  having  gales 
at  this  crossing,  neglected  to  keep  such  gates  closed  while 
its  train  was  passing  over  this  crossing,  etc.  Fourth.  Ap- 
pellee, after  pleading  an  ordinance  of  the  city  of  Chicago, 
limiting  the  speed  of  trains  at  this  point  to  twenty  miles  per 
hour,  alleged  that  the  train  of  appellant  passed  this  cross- 
ing at  a  greater  rate  of  speed,  etc.  Fifth.  Appellee,  after 
pleading  an  ordinance  of  said  city  requiring  appellant  to 
keep  a  watchman  at  this  crossing,  alleged  that  while  such 
a  watchman  was  there  stationed,  he  did  not  signal  or  warn 
appellee  of  the  approach  of  this  train,  etc. 

The  plea  was  the  general  issue. 

On  the  trial  appellant  made  a  motion  at  the  close  of 
appellee's  case,  and  a  like  motion  at  the  close  of  all  the 
evidence,  to  instruct  the  jury  to  tind  a  verdict  for  appel- 
lant.    Each  of  these  motions  was  overruled. 

The  trial  resulted  in  a  verdict  for  appellee  in  the  sum  of 
$15,000,  from  which  judgment  this  appeal  was  perfected. 

W.  A.  HowETT,  attorney  for  appellant;  J.  G.  Drennan,  of 
counsel. 

P.  L.  O'Meara.  and  Hiram  Blaisdell,  attorneys  for 
appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 
Counsel  for  appellee  state : 

"We  think  it  will  be  conceded  under  the  decisions, 
that  if    there    is  any   evidence  fairly   tending   to   prove 
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plaintiffs  case,  with  all  the  legitimate  conclusions  that  raa}'' 
be  drawn  from  such  evidence,  that  the  determination  of  the 
jury  thereon  is  absolute,  and  if  there  appears  to  be  no  sub- 
stantial error  in  the  instructions  or  admission  of  testimony, 
that  this  court  must  affirm  the  judgment  rendered  below." 

If  this  be  the  law,  much  of  the  labor  of  this  court  in  the 
past  was  useless,  and  we  wasted  much  valuable  time  to  the 
injury  of  parties  and  their  counsel.  It  is  clear,  under  the 
statute  and  the  decisions  based  thereon,  that  the  Supreme 
Court  in  most  cases  has  no  longer  control  of  the  facts. 
Hence,  unless  this  court  has  jurisdiction  over  and  the 
right  to  examine  into  the  competent  evidence  presented  to 
the  jury,  that  constituent  part  of  the  court  has  become  a 
law  unto  itself. 

The  rule  is  otherwise.  This  court  is  not  bound  by  the 
judgment  of  the  trial  court  nor  by  the  verdict  of  the  jury. 
It  is  true  that  all  questions  of  fact  are  for  the  jury,  but  at 
common  law  the  trial  judge  had  a  supervisory  power  over 
their  verdict.  By  Section  61  of  the  Practice  Act  that 
power  was  given  to  courts  of  review.  When  this  court  was 
established  the  exercise  of  this  power  by  the  Supreme 
Court  was  limited,  (Sections  88  and  90,  Practice  Act),  but 
the  power  of  this  court  in  that  regard  was  not  interfered 
with;  so  that  "  It  is  the  right  and  duty  of  the  jjtppellate 
courts,  under  the  law  as  it  exists  in  this  state,  to  reverse 
the  judgments  of  trial  courts  and  the  verdicts  of  juries, 
where,  upon  consideration  of  the  testimony,  the}^  find  that 
such  judgments  or  verdicts  are  clearly  against  the  weight 
of  the  evidence."  (C.  &  A.  R.  R.  Co.  v.  Heinrich,  167  111. 
388,  394.)  And  "A  performance  of  this  duty  is  absolutely 
essential  for  the  preservation  of  the  rights  of  citizens  and 
property  owners  in  all  those  classes  of  cases  where  the 
judgments  of  the  appellate  courts  are  final  and  conclusive- 
upon  all  questions  of  fact."  C.  &  E.  R.  R.  Co.  v.  Meech, 
163  111.  305,  308. 

The  Supreme  Court  when  it  reviewed  questions  of  fact, 
often  reversed  the  judgment  of  the  trial  court  because  the 
verdict  was  manifestly  against  the  weight  of  the  evidence. 
Scott  V.  Blumb,  2  tiilm.  595,  and  the  seven  other  cases  cited 
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in  footnote;  Gordon  v.  Crooks,  11  111.  142;  School  Inspectors 
V.  Hughes,  24  111.  231;  Orne  v.  Cook,  31  111.  23S;  Corey  v. 
McDaniel,  42  111.  512;  O.  &  M.  R.  R.  Co.  v.  Schiebe,  44  111. 
460;  Columbus,  etc.,  v.  Troesch,  57  111.  155;  C.  &  A.  R.  R. 
Co.  V.  Purvines,  58  III.  38.  Eleven  other  similar  cases  lie 
before  me.  It  is  unnecessary  to  cite  them.  The  cases 
named  establish  the  practice. 

Since  the  creation  of  the  Appellate  Court,  to  which  the 
reviewing  of  questions  of  fact  is  committed,  this  court  has 
frequently  reversed  verdicts  for  the  reason  that  they  were 
clearly  and  manifestly  against  the  weight  of  the  evidence. 
From  the  many  cases  which  announce  this  doctrine  we 
cite:  C.  &  E.*^I.  R.  R.  Co.  v.  Gill,  37  111.  App.  61;  Dore- 
mus  v.  Clarke,  51  111.  App.  435;  Wheaton  v.  Johnson,  55 
111.  App.  53;  Robison  v.  Harrington,  61  111.  App.  566; 
Elguth  v.  Grueszka,  75  111.  App.  2S1. 

"  This  court  has  not  set  aside  too  many  judgments  w^here 
the  verdict  has  been  against  the  preponderance  of  the 
evidence,  and  the  Supreme  Court  has  too  repeatedly  held 
it  to  be  its  duty  so  to  do,  to  longer  question  eitlier  its 
policy  or  its  duty  in  that  regard."  JelFerson  Ice  Co.  v. 
Zwicokoski,  78  111.  App,  646. 

Counsel  for  appellant  argues  that  no  liability  exists  for 
negligent  acts  which  occasion  fright  or  terror,  where  the 
acts  of  negligence  are  not  of  such  a  character  as  might 
reasonably  be  expected  to  have  the  effect  produced;  and 
they  support  the  argument  by  many  authorities,  nc-tably 
that  of  Braun  v.  Craven,  175  111.  401.  The  cases  holdinff 
that  mere  fright  and  physical  injury  resulting  therefrom 
are  not  actionable,  are  not  here  in  point.  Appellee  was  not 
injured  by  mere  fright;  but  it  is  claimed,  being  frigbtoned, 
by  reason  of  that  fright  she  ran  into  a  place  of  danger  and 
.was  there  hurt.  The  legal  contention  of  appellee  is  that 
when  a  person  is  placed  in  a  position  of  ])eril  by  the  neo-li- 
genceof  another,  and  is  injured  in  an  attempt  to  escape  the 
threatened  danger,  there  may  be  a  recover}'^  for  injuries 
so  sustained,  although  they  would  not  in  fact  have  occurred 
but  for  tlie  i)laintitrs  own  acts.  8  Am.  &  Eng.  Ency.  578, 
(2d  Ed.).     This  is  the  law  of  the  case  at  bar. 
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It  therefore  becomes  our  duty  to  ascertain  what  negli- 
gence, if  any,  within  the  limits  of  the  declaration,  appel- 
lant was  guilty  of  in  this  case. 

The  gates  of  this  crossing  were  erected  and  operated  by 
the  Alton  Company.  It  is  true  that  the  witness  Sheehan, 
one  of  the  watchmen  at  this  crossing,  testified  :  "  At  the 
time  of  the  accident  I  was  paid  by  the  Alton  Eailroad,  and 
there  was  a  kind  of  joint  arrangement  between  them  as 
to  gates  and  flagmen;"  but  what  that  joint  arrange- 
ment was,  or  what  it  included  or  excluded,  or  whether  it 
related  to  the  operation  of  the  gates,  or  covered  some 
collateral  matter  only,  is  not  shown;  while  the  evidence  is 
uncontradicted  and  positive  that  these  gates  "  were  con- 
structed by  the  Alton  people  and  were  operated  by  the 
Alton  people."  Nor  was  the  failure  to  close  these  gates 
the  proximate  cause  of  the  injury  of  which  appellee  com- 
plains. 

The  allegation  that  appellant  failed  to  keep  a  watchman 
at  this  crossing,  or  that,  being  there,  he  did  not  signal  or 
warn  appellee  of  the  approach  of  these  trains,  is  not  sus- 
tained by  the  evidence.  An  examination  of  the  record 
shows  that  as  these  trains  drew  near  this  crossing  watch- 
men Sheehan  and  Murphy  were  there,  and  that  each  was 
in  the  active  performance  of  his  duty  to  warn  the  passers-by 
of  the  approaching  danger;  that  the  former  told  the 
mother  a  train  was  coming,  and  directed  her  to  stand  by 
the  flag  shanty;  while  the  latter,  by  voice  and  by  lantern, 
warned  appellee  to  stay  back  in  a  place  of  safety. 

The  charge  that  either  of  these  trains  w^as  running  at  a 
high  and  dangerous  rate  of  speed  is  not  supported  by  the 
evidence.  Not  only  is  the  verbal  evidence  overwhelmingly 
against  such  contention,  but  the  fact  that  both  trains  came 
to  a  stop  before  or  just  as  they  had  cleared  the  crossing, 
shows  that  their  speed  was  necessarily  much  less  than  that 
prohibited  by  the  ordinance,  and  that  the  rate  of  speed  of 
each  was  neither  high  nor  dangerous. 

It  is  not  denied  but  that  each  locomotive  was  equipped 
with  a  burning  headlight.     Some  of  appellant's  witnesses 
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state  that  these  headlights  on  that  night  could  be  seen  by 
one  on  either  of  these  tracks,  or  by  one  standing  between 
them,  when  the  engines  were  yet  from  600  to  600  feet  east 
of  this  crossing. 

The  usual  conflict  upon  the  question  as  to  whether  or  not 
the  bell  upon  the  engine  of  appellant  was  ringing  is  found 
in  this  case.  Witnesses  called  by  appellee  swear  that  they 
did  not  hear  a  bell,  but  most  of  them  admit  that  they  paid 
no  attention  to  that  particular,  while  appellant's  engineer 
and  the  watchman  Sheehan,  testify  that  the  bell  was  ring- 
ing as  the  train  approached  the  crossing.  The  bell  upon 
the  Alton  engine  was  an  automatic  steam  bell.  Four  wit- 
nesses swear  that  it  was  ringing  as  that  engine  came  to  and 
passed  over  the  street.  The  conditions  were  such  at  the 
time  and  place  of  the  accident  that  the  ringing  of  the  bell 
on  either  engine  gave  warning  of  the  fact  that  a  train  was 
or  that  trains  were  about  to  pass  over  the  street. 

The  injury  to  the  Cohn  children  by  the  train  of  appel- 
lant, if  any  they  suffered,  has  no  place  in  this  record.  The 
accident  to  them  is  not  res  gestae.  They  were  not  hurt  by 
the  train  which  injured  appellee.  The  admission  of  testi- 
mony in  that  regard  tended  to  prejudice  the  jury  against 
the  defendant. 

The  conclusion  we  have  reached  in  this  case  renders 
unnecessary  the  further  discussion  of  the  points  raised  by 
appellant. 

Appellee  was  not  injured  by  the  train  of  appellant.  The 
most  that  can  be  urged  is  that  she  was  frightened  by  the 
approach,  or  by  the  passing  of  that  train,  and  ran  to  the 
north  and  west  until  she  fell  in  front  of  the  Alton  train  and 
there  received  her  injury. 

But  one  of  these  trains  was  under  the  control  of  appel- 
lant. They  were  running  in  the  same  direction  on  parallel 
tracks,  which,  at  this  crossing,  were  separated  by  a  space 
of  from  twenty  to  twenty-five  feet.  The  view  was  prac- 
tically unobstructed.  Each  train  was  approaching  the  scene 
of  the  accident  in  the  usual  manner;  the  headlights  were 
burning,  the  bells  were/inging,  two  watchmen  stood  on  the 


Cbicago— First  District— A.  D.  1903.      109 

Springer  v.  Lipsis. 

crossing  caring  for  the  safety  of  the  passers-by  as  best  they 
might.  In  this  task  they  were  assisted  b}^  a  city  policeman. 
What  duty  did  appellant  owe  to  appellee  which  it  did 
not  perform  ?  We  find  none.  Being  unable  to  discover  in 
this  record  any  neglect  by  appellant  upon  which  this  judg- 
ment can  be  based,  the  cause  is  reversed  and  remanded. 
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Warren  Springer  y.  Samuel  R.  Lipsis. 

1.  Chattel  Mortgaoes— Fa Kd  Bp.txoeen  the  Parties  Althmigh  Im- 
properly Acknoicledged.'^A  chattel  mortgage,  although  improperly 
Acknowledged,  is  good  as  between  the  parties  where  the  mortgagee  has 
taken  possession  under  it.  The  defects  become  immaterial  except  as  to 
creditors  then  having  a  lien  upon  the  goods. 

2.  SAyiE-^AIortgagee  May  Turn  His  Possession  Over  to  Anybody  as 
FTis  Agent. — A  mortgagee  having  acquired  lawful  possession  of  the 
mortgaged  goods  may  turn  that  possession  over  to  anybody,  even  to  the 
mortgagor,  as  his  agent,  wiUiout  the  loss  of  any  of  his  rights. 

3.  Same— Where  Sytnt)olic  Delivery  is  Sufficient  to  Transfer  Posses- 
«iu».— -Where  the  mortgaged  goods  are  of  such  a  nature  that  thf>-  will 
not  admit  of  an  actual  manual  delivery,  a  symbolic  delivery  is  suffi- 
cient to  transfer  the  possession  where  such  is  the  intention  of  the  parties. 

4.  J AE^s— Landlord!' s  Lien  for  Rent  Past  Due—  When  it  Arises.— In 
this  state,  except  as  to  growing  crops,  the  lien  of  the  landlord  for  rent 
past  due  does  not  arise  until  the  goods  are  distrained. 

Tniver.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.    Affirmed.    Opinion  filed  October  15,  1903. 

In  March,  1898,  appellee  brought  an  action  of  trover 
against  appellant  and  one  McDonald.  The  declaration 
charged  that  in  October,  1897,  appellee  was  legally  pos- 
sessed of  the  goods  in  question,  being  of  the  value  of  $5,000, 
and  on  that  day  lost  them,  and  they  came  into  the  posses- 
sion of  the  defendants,  who  converted  them  to  their  own 
use. 

McDonald  filed  a  plea  of  the  general  issue.  Appellant 
filed  a  plea  setting  up  the  levy  of  a  distress  warrant  upon 
and  a  sale  of  the  goods  under  that  writ.  Upon  trial  the 
jury  found  appellant  guilty  and  assessed  appellee's  dam- 
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ages  at  $1,035.  From  the  judgment  entered  upon  that 
verdict  this  appeal  was  perfected. 

It  is  shown  by  the  record  that  appellant  owned  the 
building  known  as  Nos.  214-216  South  Clinton  street  in 
the  city  of  Chicago.  In  May,  1896,  he  rented  apart  of 
his  building,  from  June  15,  1806,  to  November  30,  1897, 
to  one  Louis  Hammerslough,  to  be  used  in  the  manufacture 
of  printer's  ink.  Hammerslough,  with,  the  consent  of 
appellant,  assigned  the  lease  to  the  Midland  Printing  Ink 
Co.,  which  thereafter  occupied  said  premises  and  used  the 
same,  together  with  the  goods  in  question,  in  the  manu- 
facture of  ink.  December  21,  1890,  the  Midland  Co.  made 
and  delivered  a  chattel  mortgage  of  said  goods  to  appel- 
lee to  secure  the  payment  of  its  note  to  his  order  for  the 
sum  of  ^2,000,  dated  June  10,  1896,  and  due  three  months 
after  date!  October,  1897,  appellee  gave  Morris  R.  Rosen- 
wald  power  of  attorne}^  to  act  for  him  in  the  premises. 
Under  that  authority,  on  the  same  day,  Rosenwald  took 
possession  of  the  plant  of  the  company  under  the  power 
contained  in  the  mortgage,  for  default  in  the  payment  of 
the  money  evidenced  by  said  note,  posted  a  notice  of  sale 
of  said  goods  upon  the  door  of  the  premises,  and  placed 
Hammerslough  in  possession,  with  instructions  to  carry  on 
the  business.  On  this  date  there  was  $200  due  to  appel- 
lant under  said  lease.  October  11,  1897,  appellant,  by 
Gallup,  "  who  was  business  manager  for  Mr.  Springer," 
b}' letter,  notified  Rosenwald,"  attorney  in  fact  for  Samuel 
R.  Lipsis,"  that  *' I  will  hold  you  responsible  for  the  rent 
of  the  premises  214-216  S.  Clinton  street,  under  lease  from 
me  by  the  Midland  Printing  Ink  Co.,  during  the  time  you 
are  in  possession." 

October  14,  1897,  appellant  placed  the  distress  warrant 
in  the  hands  of  his  agent.  Under  that  writ  the  goods  were 
distrained  upon  and  afterward  sold.  When  the  agent  came 
to  seize  the  goods  one  Patrick  J.  Findlay,  an  employe  of 
Hammerslough,  was  in  possession  of  the  premises.  Appel- 
lant, through  his  agent,  turned  him  out,  tQok  possession  of 
the  goods  and   premises,   and  locked   the    outside  door. 
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Appellee   made   immediate  demand  for  the  return  of  the 
goods,  without  avail. 

W.  N.  Gemmill,  attorney  for  appellant. 

David  K.  Levy  and  Douglas  C.  Gregg,  attorneys  for 
appellee. 

A  chattel  mortgage  is  but  a  conditional  sale,  and  when 
the  mortgagor  fails  to  perform  the  condition,  the  title  to 
the  mortgaged  property,  so  far  as  it  is  held  by  the  mort- 
gagor, vests  in  the  mortgagee.  The.  fact  that  the  mort- 
gagee is  required  to  sell  the  property,  and  render  the  sur- 
plus, after  the  payment  of  the  debt,  etc.,  to  the  mortgagor, 
will  not  prevent  the'  title  from  vesting  in  the  mortgagee, 
as  purchaser.  Durfee  v.  Grinnell,  69  111.  371;  McConnell  v. 
People,  84  111.  583;  Cobbey  on  Chat.  Mort.,  Sec.  4. 

Chattel  mortgage  is  good  between  the  parties  without 
compliance  with  the  chattel  mortgage  act.  Badger  v. 
Paper,  Co.,  70  111.  306;  Webster  v.  Nichols,  104  111.  160; 
Gregg  V.  Sanford,  24  111.  17;  McDowell  v.  Stewart,  83  111. 
638;  Forest  v.  Tinkham,  29  111.  141;  Jones  v.  Noel,  139  111. 
381;  Hogan  v.  Akin,  1§1  111.  452. 

Where  chattel  mortgage  act  has  not  been  complied  with, 
the  mortgage,  while  good  as  between  the  parties,  may  be 
void  as  to  creditors,  with  liens.  Jones  v.  Noel,  139  111.  381; 
Van  Heusen  v.  Radcliff,  17  N.  Y.  683. 

If  the  mortgagee  takes  possession  under  his  mortgage 
before  any  other  lien  attaches,  his  title  under  the  mortgage 
is  good  against  everybody,  if  it  was  previously  good 
between  the  parties.  Cobbey  on  Chat.  Mort.,  Sec.  498, 
cases  cited;  Chipron  v.  Feikert,  68  III.  284;  Frank  v.  Miner, 
60  111.  444;  O'Neil  v.  Patterson  &  Co.,  52  111. .  App.  26; 
Pinkstaflf  v.  Cochran,  58  III.  App.  76;  Gittings  v.  Nelson,  86 
ni.  691. 

If  the  mortgagee  has  taken  possession,  and  turned  it  over 
to  the  mortgagor  as  his  agent,  it  is  the  same  as  though  the 
mortgagee  had  placed  any  one  else  in  charge  of  it.  It  is  in 
his  possession  in  law,  and  he  may  maintain  suit  for  any 
interference  with  his  possession.     Cobbey  on  Chat.  Mort., 
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Sec.  484;  Wentworth  v.  People,  4  Scam.  650;  Nelson  v. 
Wheelock,  46  III.  25;  Bailey  v.  Godfrey,  54  111.  507;  Pike 
V.  Colvin,  67  111.  227;  Prior  v.  White,  12  111.  261;  Durfee  v. 
Grinnell,  69  111.  371. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

There  is  a  conflict  of  evidence  as  to  the  possession  of 
the  premises  and  of  the  goods  prior  to  and  at  the  time  of 
the  levy.  The  verdict  decides  this  question  in  favor  of 
appellee.  An  examination  of  the  record  brings  us  to  the 
same  conclusion. 

The  chattel  mortgage,  although  imperfect,  was  good  as 
between  the  parties.  The  mortgagee  having  taken  posses- 
sion under  it,  these  defects  became  immaterial,  except  as  to 
creditors  then  having  a  lien  upon  the  goods.  Porter  v. 
Dement,  35  111.  480;  Chipron  v.  Feikert,  68  111.  285; 
McDowell  v.  Stewart,  83  111.  540. 

The  mortgagee  having  acquired  lawful  possession,  may 
turn  that  possession  over  to  any  one,  even  to  the  mortgagor, 
as  his  agent,  without  the  loss  of  ahy  of  his  rights.  Funk  v. 
Staats,  24  111.  632. 

These  goods  were  of  such  a  nature  that  they  did  not 
admit  of  an  actual  manual  delivery.  In  such  case  the  law 
holds  that  where  such  is  the  intention  of  the  parties,  a 
symbolic  delivery  is  sufficient  to  transfer  the  possession. 
Kellogg  V.  Peterson,  162  111.  160. 

In  this  state,  except  as  to  growing  crops,  the  lien  of  the 
landlord  for  rent  past  due  does  not  arise  until  the  goods 
are  distrained.  Hart  v.  Wing,  44  111.  141;  Feltenstein  v. 
Stein,  157  III.  19.  Here  the  distraint  was  made  fourteen 
days  after  appellee  had  entered  into  possession.  Hence 
such  distraint  was  unlawful. 

The  witnesses  who  stated  the  value  of  the  goods  were 
competent  to  testify  thereto.  The  verdict  is  well  within 
the  evidence  in  that  regard. 

We  have  considered  the  further  contentions  of  counsel 
for  appellant,  and  do  not  find  any  one  of  them  well 
founded. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Chicago  Union  Traction  Co.  y.  Philip  Grommes. 

1.  Instructions— WViere  the  Evidence  is  Conflicting.— Where  the 
evidence  is  conflicting  it  is  essential  that  the  instructions  be  accurate. 

3.  Same— iVo^  Confined  to  the  Negligence  Averred  in  the  Declaration, 
Erroneous. — An  instruction  which  does  not  confine  the  jury  to  con- 
sideration of  the  negligence  alleged  in  the  declaration  is  erroneous. 

3.  Same— £'?To»eoM«  Instruction  Not  Cured  by  Other  Instructions 
Given. — An  instruction  which  states  a  principle  of  law  incorrectly  can 
not  be  cured  by  any  other  instruction  given. 

4.  Same— EtVM  Where  Instructions  Supplement  Each  Other,  Each 
Must  State  Law  Correctly  So  Far  as  It  (?oe«.-— Even  where  instructions 
may  supplement  each  other,  each  one  must  state  the  law  correctly  so 
far  as  it  goes,  and  they  should  be  in  harmony,  so  that  the  juiy  may  not 
bn  misled. 

5.*  Savie— 'Assuming  that  Want  of  Care  and  Skill  is  Reasonably  to  be 
E.vpected.  Are  Vicious. — An  instruction  which  assumes  that  want  of 
rare  and  skill,  to  a  certain  extent,  is  reasonably  to  be  expected,  is  vicious 
and  well  calculated  to  mislead  the  jury. 

6.  Wt)Ri>s  AND  Phrases— Com?;ion  or  Ordinary  Diligence  Defined.— 
Common  or  ordinary  diligence  is  that  degree  of  diligence  which  men  in 
gt^nera!  exert  in  respect  to  their  own  concerns. 

7.  Same— Ordinary  Care  Defined.— Ordin&Ty  cRre  is  that  degree  of 
care  which  a  person  of  ordinary  prudence  is  presumed  to  use,  under  the 
particular  circumstances,  to  avoid  injury.  lb  must  be  in  proportion  to 
the  danger  to  be  avoided,  and  the  fatal  consequences  involved  in  its 
neglect. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
(Jourt  of  Cook  County;  the  Hon.  Edward  P.  Vail,  Judge  presiding?. 
Heard  in  this  court  at  the  October  term,  1902.  Reversed  and  remanded. 
Opinion  filed  October  15,  1903. 

John  A.  Rose  and  Louis  Boisot,  attorneys  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

MuNN  &  Wheeler  and  Cha^rles  A.Warren,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee, 
rendered  in  an  action  in  case  for  negligence.     The  declara- 
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tion,  after  averring  appellant's  ownership,  etc.,  of  a  street 
railway  in  North  Clark  street,  in  the  city  of  Chicago,  pro- 
ceeds as  follows : 

"And  the  plaintiff  at,  etc.,  aforesaid,  then  became  a  pas- 
senger in  a  certain  train  of  the  defendant  on  the  said  rail- 
road, to  be  carried,  and  was  thereupon  accordingly  then 
carried  in  said  train,  upon  and  along  said  North*^  Clark 
street,  to  the  intersection  of  said  street  with  another  street 
called  North  Avenue,  for  which  point  the  plaintiff  herein 
had  received  from  the  said  defendant  a  transfer  ticket,  and 
had  signified  to  the  agents  of  said  company  his  desire  to 
alight  from  said  train,  for  certain  reward  to  the  defendant 
in  that  behalf.  And  thereupon  it  then  became  and  was 
the  duty  of  the  defendant,  upon  the  arrival  of  the  said  train 
at,  etc.,  aforesaid,  to  give  the  plaintiff  an  opportunity  of 
safely  alighting  therefrom,  and  then  and  there  to  stop  the 
said  train  a  reasonable  time  to  enable  the  plaintiff  so  to 
alight  therefrom  safely,  as  aforesaid.  Yet  tjie  defendant 
did  not  regard  Its  duty,  or  use  due  care  in  that  behalf,  but 
on  the  contrary  thereof,  upon  the  arrival  of  the  train  at 
said  North  Avenue  aforesaid,  on  the  day  aforesaid,  and 
while  the  plaintiff,  with  all  due  care  and  diligence,  was  then 
and  there  about  to  alight  therefrom,  the  defendant  care- 
lessly and  negligently  caused  the  said  train  to  be  suddenly 
and  violently  started  and  moved,  and  thereby  the  plaintitf 
was  then  and  there  thrown  with  great  force  and  violence 
from  and  off  the  said  train,  and  to  and  upon  the  ground 
there,  by  means  whereof,"  etc. 

On  the  questions,  whether  appellee  exercised  ordinary 
care,  and  whether  the  appellant  was  negligent  as  charged 
in  the  declaration,  the  evidence  was  so  conflicting  that  if 
the  verdict  had  been  for  appellant  we  would  not  feel  justi- 
fied in  setting  it  aside  as  being  contrary  to  the  evidence. 
In  this  state  of  the  evidence,  the  instructions  should  be 
accurate.  Chicago  City  Ry.  Co.  v.  Canevin,  72  111.  App. 
81,  87,  and  cases  there  cited. 

Appellant's  counsel  contend  that  instructions  1  and  2, 
given  at  the  request  of  appellee's  counsel,  are  erroneous. 

Instruction  1  is  as  follows  : 

"  1.  The  court  instructs  the  jury  that  if  they  are  satisfied 
from  all  the  evidence  and  circumstances  of  this  case  that 
the  accident  and  injuries  to  the  plaintiff  were  caused  by  the 
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carelessness  and  negligence  of  the  agents  of  the  defendant 
company,  and  that  the  plaintiff  used  due  care  and  caution 
when  he  alighted  from  the  car;  or  attempted  to  leave  the  car 
after  it  stopped,  if  you  believe  from  the  evidence  that  it  came 
to  a  stop,  and  if  they  further  believe  from  all  the  evidence 
that  plaintiff  was  injured  by  the  car  from  which  he  was 
alighting  and  by  reason  of  which  injury  has  suffered  the 
partial  loss  of  hearing  and  of  his  memory,  and  that  such 
injuries  are  of  a  permanent  character,  your  verdict  should 
be  for  the  plaintiff  and  you  may  assess  such  damages  as  the 
evidence  shows  the  plaintiff  has  sustained  from  said  injuries, 
not  exceeding  the  amount  claimed  in  the  declaration." 

Waiving  the  question,  which  is  not  free  from  difficulty, 
whether  negligence  of  appellant  is  assumed  by  the  instruc- 
tion, and  considering  the  instruction  as  if  it  were  not  so 
assumed,  the  instruction  is  erroneous  in  not  confining  the 
jury  to  consideration  of  the  negligence  alleged  in  the  dec- 
laration, namely,  that  while  appellee  was  attempting  to 
alight  from  the  train,  appellant  negligently  caused  it  to  be 
suddenly  and  violently  started.  It  is  settled  beyond  perad- 
venture  that  when  an  act  or  omission  is  specifically  averred 
in  the  declaration  as  constituting  negligence,  the  plaintiff 
can  only  recover  on  proof  of  such  act  or  omission.  In  other 
words,  that  there  can  be  no  recovery  for  negligence  not 
averred  in  the  declaration.  Wabash,  etc.,  Ry>  Co.  v.  Coble, 
113  111.  115;  C.  &  A.  R.  E.  Co.  v.  Rayburn,  163  111.  290;  C. 
&  A.  R.  R.  Co.  V.  Mock,  72  111.  141,  144;  Lebanon  C.  & 
M.  Ass'n  V.  Zerwick,  77  111.  App.  486,  488. 

In  Wabash,  etc.,  R.  R.  Co.  v.  Reyburn,  supra,  the  trial 
court  modified  instructions  asked  by  the  appellant,  by  add- 
ing words,  guided  by  which  the  jury  might  have  found  the 
appellant  guilty  of  negligence  not  averred  in  the  declara- 
tion, and  this  was  held  to  be  reversible  error.  The  instruc- 
tion in  question  clearly  left  the  jury  free  to  find  the  appel- 
lant guilty  of  any  negligence  of  which  they  might  think 
or  imagine  it  to  be  guilty,  even  though  not  averred  in  the 
declaration.  But  it  is  contended  by  appellee's  counsel  that 
instructions  1  and  2  must  be  considered  together,  as  a 
series,  and  that  so  considering  them,  the  jury  could  not 
have  been  misled,  and  there  was  no  error.    The  instruction 
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specifies  certain  facts  which,  if  proved,  will  entitle  the 
plaintiff  to  recover.  The  jury  would  have  been  fully  war- 
ranted to  follow  the  instruction  in  question  without  consid- 
eration of  others  given,  and  we  cah  not  know  that  they 
did  not.  Such  an  instruction,  if  erroneous,  can  not  be 
cured  by  an}^  other  instruction  given.  111.  Iron  &  Metal 
Co.  V.  Weber,  196  111.  526,  531. 

In  regard  to  the  rule  that  instructions  must  be  considered 
as  a  series,  the  court  say : 

"  Even  where  instructions  may  supplement  each  other, 
each  one  must  state  the  law  correctly  as  far  as  it  goes,  and 
they  should  be  in  harmonv,  so  that  the  jurv  may  not  be 
misled."     lb.  531. 

Instruction  2  is  as  follows: 

"2.  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  the  defendant  was  guilty  of  negli- 
gence, as  charged  in  the  declaration,  and  that  the  plain titf 
wasinjured  thereby,  then,  as  regards  the  defendant's  liability, 
it  makes  no  difference  whether  such  negligence  appears  or 
is  proved  by  the  testimony  on  the  part  of  the  plaintiff,  or 
by  the  defendant's  own  witnesses.  The  jury  are  instructed 
that  in  determining  the  question  of  negligence  in  this  case 
they  should  take  into  consideration  the  situation  and  con- 
duct of  both  parties  at  the  time  of  the  alleged  injury,  as 
disclosed  by  the  evidence;  and  if  the  jury  believe,  from 
the  evidence,  that  the  injury  complained  of  was  caused  by 
the  negligence  of  the  defendant's  servants,  as  charged  in 
the  declaration,  and  without  any  greater  want  of  care  and 
skill  on  the  part  of  the  plaintiff  than  was  reasonably  to  be 
expected  from  a  person  of  ordinary  care,  prudence  and  skill 
in  the  situation  in  which  he  found  himself,  then  the  plaint- 
iff is  entitled  to  recover." 

"  Common  or  ordinary  diligence  is  that  degree  of  dili- 
gence which  men  in  general  exert  in  respect  to  their  own 
concern."    City  of  Rockford  v.  Hildebrand,  61  III.  155,  16(». 

"  Ordinary  care  is  that  degree  of  care  which  a  person  of 
ordinary  prudence  is  presumed  to  use,  under  the  particular 
circumstances,  to  avoid  injury.  It  must  be  in  proportion 
to  the  danger  to  be  avoided,  and  the  fatal  consequences 
involved  in  its  neglect."  T.  &  li.  Ry.  Co.  v.  Goddard,  25 
Ind.  KS5,  llfr.  See,  also,  Winlield's  Adjudged  Words  and 
Phrases,  p.  439. 

The  definition   of  ordinary  care  usually  given  in  cases 
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like  the  present,  is,  in  substance,  such  care  as  an  ordinarily 
prudent  and  careful  man  would  exercise,  or  be  expected  to 
exercise,  in  the  situation  in  which  the  plaintiff  was,  and 
under  like  circumstances.  The  law  presumes  that  an  ordi- 
narily prudent  and  careful  man  would  have  exercised  such 
care  as  the  circumstances  seemed  to  require  in  the  situation 
in  which  appellee  was.  It  does  not  presume  or  contem- 
plate that  such  a  person  would  fail,  in  any  degree,  to  exer- 
cise proper  care.  The  instruction  assumes  that  want  of 
care  and  skill,  to  a  certain  extent,  is  "  reasonably  to  be 
expected,"  and  in  this  respect  is  vicious  and  well  calculated 
to  mislead  the  jury.  For  the  errors  indicated  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 


110      117 
r209s  361 


John  Senft  v.  Jakub  Yanek. 

1.  Subrogation— To  What  Relations  it  is  Confined. —The  doctrine  of 
subrogation  is  confined  to  the  relation  of  principal  and  surety,  and  to 
guarantors,  or  to  cases  where  a  jierson,  to  protect  his  own  junior  lien, 
is  compelled  to  remove  one  wliich  is  superior,  and  to  cases  of  'nsurers 
paying  losses. 

2.  Contribution— Z)oe«  Not  Apply  Where  Two  Persons  Purchase 
Separate  Parcels  of  Land  Covered  by  a  Common  Incumbrance,— The 
doctrine  of  contribution  does  not  apply  to  the  case  where  two  parties 
purchase  at  a  judicial  sale  two  separate  parcels  of  land  subject  to  a  com- 
mon mortgage,  and  upon  foreclosure  of  such  mort^a^e,  the  lot  of  one 
of  the  parties  is  put  up  for  sale  and  sold  to  the  other  party  to  satisfy 

such  mortgage. 

I 

Bill  for  an  Acconnting,  and  other  relief.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Alonzo  K.  Vickers,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  October  15,  1903. 

Charles  Vesely  and  A.  Morris  Johnson,  attorneys  for 
appellant. 

When  separate  parcels  of  land  are  sold  at  the  same  time, 
and  such  parcels  are  subject  to  a  mortgage  which  is  a  com- 
mon incumbrance  upon  all,  the  purchasers  of  said  parcels 
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stand  on  a  level,  and  neither  is  entitled  to  a  preferencje  over 
the  other.  They  must  pay  the  mortgage  in  proportion  to 
the  value  of  their  respective  lots.  Carpenter  v.  Koons,  20 
Pa.  St.  222;  Brown  v.  Simons,  44  N.  II.  478;  Vol.  14  Am. 
(fe^Eng.  Enc.  Law  (1st  Ed.),  709,  and  notes. 

If  the  parcel  of  one  purchaser  be  taken  or  sold  to  satisfy 
the  common  lien,  then  the  remaining  parcels  are  bound  to 
contribute  toward  the  payment  of  the  common  lien,  accord- 
ing to  their  value.  Vol.  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
326;  Gearhart  v.  Jordan,  11  Pa.  St.  325;  Iluber  v.  Iless, 
191  111.  305;  McLauofhlin  v.  Curts,  27  Wis.  644;  Titsworth 
V.  Stout,  49  III.  78;  Vogle  v.  Brown,  120  111.  338. 

Mancha  BRuoaEMKYKR,  attomcy  for  appellee. 

The  principles  of  subrogation  have  no  application  to  the 
case  at  bar.  Bishop  v.  O'Conner,  69  111.'  431;  Suppiger  v. 
Garrels,  20  III.  App.  629;  Beaver  v.  Slanker,  94  III.  175; 
Borders  v.  Hodges,  154  III.  507;  Kinnah  v.  Kinnah,  184  111. 
288;  Fuller  V.  Davis,  184  111.  513. 

^'one  of  the  principles  of  contribution  as  applied  to 
co-sureties,  principal  and  surety,  co-insurers,  partners, 
co-owners  or  tenants  in  common,  joint  tenants,  heirs, 
devisees  or  legatees  have  any  application  to  the  case  at  bar, 
for  the  reason  that  none  of  said  relations  existed  between 
Senft  and  Vanek. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

January  10,  1893,  Anthony  Kozel  owned  lot  2  and  all  of 
lot  1  except  the  east  21  5-12  feet  thereof,  in  a  certain  sub- 
division situate  in  the  city  of  Chicago.  On  that  day  he 
and  his  wife  by  trust  deed  conveyed  said  premises  to  Moses 
E.  Greenebaum  to  secure  the  payment  of  their  note  for  the 
sum  of  $4,500.  April  5,  1803,  Kozel  and  his  wife  deeded 
these  premises  to  Marie  Kucaba.  The  next  day  she  and 
her  husband  by  three  trust  deeds  conveyed  the  same  prop- 
erty to  said  Kozel,  each  securing  the  payment  of  a  separate 
note  made  by  them  to  him,  aggregating  the  sum  of  $2,800. 
Afterward  the  three  last  mentioned  trust  deeds  were  fore- 
closed, and  pursuant  to  decree  the  master  on  June  13, 1898, 
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sold  said  lot  2  to  appellee.  Vanek,  and  lot  1,  except  the  east 
21  5-12  feet  thereof,  to  Charles  Vesely,  who  assigned  his 
certificate  to  appellant,  Senft.  Upon  the  expiration  of  the 
equity  of  redemption  the  master  deeded  said  lot  2  to  appel- 
lee, and  lot  1,  except  the  east  21  5-12  feet  thereof,  to 
appellant  Each  lot  was  still  subject  to  the  Greenebaum 
trust  deed. 

In  May,  1900,  Greenebaum  filed  a  bill  to  foreclose  his 
trust  deed.  Under  a  decree  of  sale  entered  in  that  cause 
on  August  16,  1900,  the  master  offered  said  premises  for 
sale,  and  appellee  became  the  purchaser  of  lot  1,  except  the 
east  21  5-12  feet  thereof,  for  §6,178.56,  that  sum  being  the 
amount  of  the  decree  with  interest  and  costs.  The  report 
of  sale  was  duly  approved  by  the  court. 

The  effect  of  these  proceedings  was  to  release  said  lot  2 
from  the  Greenebaum  incumbrance,  and  to  compel  appel- 
lant to  pay  the  whole  of  that  incumbrance  if  he  redeemed 
lot  1,  except  the  east  21  5-12  feet  thereof,  from  such  sale. 
The  fractional  part  of  lot  1  owned  by  appellant  is  alleged 
to  be  worth  $400  only,  while  lot  2  is  valued  at  $10,000. 

Appellant  filed  a  bill,  which,  as  finally  amended,  set  up 
the  foregoing  facts  in  great  detail,  and  prayed  (among  other 
things^  that  the  purchase  by  appellee  of  the  fractional  part 
of  said  lot  1  be  decreed  to  be  a  payment  of  the  lien  upon 
all  of  such  real  estate,  and  that  upon  the  payment  b}'^ 
appellant  to  appellee  of  the  proportion  of  such  purchase 
price  which  equitably  rested  upon  appellant's  fractional 
portion  of  said  lot  1,  the  same  be  released  from  the  elfect 
of  such  purchase.  The  bill  also  contains  the  general  prayer 
for  relief. 

A  general  demurrer  was  filed  and  sustained,  and  the  bill 
was  dismissed  for  want  of  equity.  From  this  order  the 
pending  appeal  was  perfected. 

It  appears  from  the  foregoing  statement  that  the  parties 
here  contending  became  purchasers  of  their  respective  lots 
at  the  same  judicial  sale,  and  therefore  stood  on  a  level, 
neither  having  a  preference  over  the  other.  Each  owned 
his  lot  in  severalty.  Each  took  title  subject  to  the  payment 
of  the  Greenebaum  incumbrance.    Neither  of  them  at  any 
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time  became  personally  liable  to  pay  that  debt.  Although 
they  owned  adjoining  lots,  subject  to  a  common  incum- 
brance, so  far  as  concerned  the  matters  involved  in  this  suit, 
they  were  strangers,  neither  owing  the  other  any  duty  in 
the  premises,  for  no  privity  of  estate  or  of  contract  existed; 
nor  was  there  any  relation  of  trust  or  of  confidence  between 
them.  Each  was  bound  to  see  that  the  mortgage  debt  was 
satisfied  under  penalty  of  losing  his  lot  at  the  judicial  sale. 
The  master  followed  the  pro|>er  practice  in  offering  the  lots 
separatelJ^  That  he  first  put  up  the  fractional  part  of  lot 
1,  is  not  a  cause  for  complaint.  When  that  lot  sold  for  the 
entire  debt,  it  became  the  duty  of  the  master  to  stop  the 
sale  and  to  report  his  proceedings  to  the  court.  Upon  the 
confirmation  of  the  sale  lot  2  was  released  by  the  extin- 
guishment of  the  indebtedness,  and  the  sole  right  remain- 
ing in  appellant,  if  he  wished  to  retain  his  lot,  was  to 
redeem  from  such  sale  in  the  manner  provided  by  the  stat- 
ute. This  he  did  not  do.  Had  an  entire  stranger  to  these 
proceedings  bid  the  mortgage  debt  for  either  of  these  lots 
at  such  sale,  thus  freeing  the  other  lot  from  the  mortgage 
lien,  nothing  would  remain  in  the  owner  of  the  lot  so  sold 
other  than  the  right  to  redeem.  If  he  failed  to  make 
redemption,  he  would  have  no  remedy  against  the  owner  of 
the  other  lot  for  contribution  or  by  way  of  subrogation,  which 
right  is  confined  to  the  relation  of  principal  and  surety, 
and  to  guarantors,  or  to  cases  where  a  person,  to  protect 
his  own  junior  lien,  is  compelled  to  remove  one  which  is 
superior,  or  to  cases  of  insurers  paying  losses.  Bishop  v. 
O'Conner,  69  111.  437.  At  such  judicial  sale  appellant  and 
appellee  stood  at  arms'  length.  By  a  purchase  thereat, 
either  would  acquire  the  same  rights  in  the  property  pur- 
chased as  would  a  stranger,  and  by  such  purchase  neither 
incurred  any  other  liability  than  would  a  stranger. 

The  facts  of  this  case  make  it  one  of  hardship  for  appel- 
lant, but  there  is  no  element  of  fraud,  accident  or  mistake 
in  it,  nor  was  there  any  violation  of  confidence,  nor  any 
privity  by  contract  or  of  estate  between  the  parties;  and 
therefore  equity  is  powerless  to  relieve  appellant. 

The  decree  of  the  Superior  Court  is  affirmed. 
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Jacob  Olos  et  al.  t.  Richard  J.  Collins. 

1.  Special  Assessments— Cown/y  Court  Has  No  Power  to  Order 
Sale  of  Property  After  Judgment  of  Conflmiation  Has  Been  Reversed. 
—The  County  Court  has  no  power  to  order  a  sale  of  property  for  a  fail- 
ure to  pay  an  installment  of  a  special  asdessment,  after  the  judgment  of 
confirmation  has  been  reversed.  Such  act  is  without  the  jurisdiction 
of  the  court. 

2.  Ordinances— jSfeps  Taken  Under  an  Invalid  Ordinance  Are 
Void. — All  steps  taken  under  an  invalid  ordinance  are  void. 

3.  Taxation— Jwdgr7n€7ii  for  Taxes  Not  Conclusive  Evidence  of 
Validity  of  Sale,  When.— Where  the  County  Court  had  no  jurisdiction 
to  order  a  sale  of  property  for  a  failure  to  pay  a  special  assessment,  the 
property  comes  within  the  exception  contained  in  Sec.  224,  Chap.  120, 
R  S.,  that  the  real  estate  was  not  liable  to  the  tax  or  assessment,  and 
in  such  case  the  judgment  for  taxes  is  not  conclusive  evidence  of  the 
validity  of  the  tax  sale. 

4.  Sahe— Purchaser  at  Tax  Sale  Takes  Chance  that  the  Owner  is 
Not  Delinquent. — A  purchaser  at  a  tax  sale  tajtes  the  chance  that  the 
owner    was  not    delinquent   and  tliat  the  property  was  not  legally 


5.  Same^  Owner  Need  Not  Repay  Illegal  Assessments  in  Order  to 
Get  Relief. — The  owner  of  property  sold  at  an  invalid  tax  sale  is  under 
no  obligation  to  repay  the  purchaser  the  amount  of  the  assessments 
which  he  never  owed  and  for  wliich  his  property  was  never  liable, 
before  the  court  will  grant  him  relief. 

6.  CosTfi— When  Decree  for  Costs  Agaimt  One  Holding  a  Tax  Certifi- 
cate or  Deed  Can  Not  be  Entered.— K  decree  for  costs  against  one  hold- 
ing a  tax  certificate  or  a  tax  deed  can  not  be  entered  until  after  he  has 
been  placed  in  the  position  of  refusing  to  do  equity. 

7.  ZxjDQWi.^r^—Void  Judgments  May  Be  Attacked  Collaterally.— X 
void  judgment  can  be  attacked  collaterally. 

8.  ^AVLE-Setting  Aside  Tax  Sales— Claimant  Must  Pay  All  Subse- 
quent Legal  Taxes.— Where  a.  purchaser  of  lots  at  an  invalid  tax  sale 
afterward  pays  other  and  valid  taxes  on  the  property,  the  owner  of  the 
lots,  before  he  can  have  the  benefit  of  a  judgment  or  decree  setting 
aside  the  sale,  must  repay  such  legal  taxes  under  Sec.  224,  Ch.  120,  R.  S. 

Bill  to  Remove  a  Cloud.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytracs,  Judge  presiding.  Heard  in  tliis 
court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  October  15,  1903. 

Appellee  was  the  owner  of  five  certain  lots  situate  in  tlie 
city  of  Chicago.     In   Juno,  1896,  the  city  passed  an  ordi- 
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nance  for  the  improvement  of  Clifton  Park  avenue,  the  cost 
of  which  was  to  be  paid  by  special  assessments  on  the  prop 
erty  benefited,  to  be  collected  in  five  installments.  The 
assessment  w^as  made  and  it  was  confirmed  by  the  County 
Court,  the  amount  assessed  against  each  of  said  lots  being 
in  excess  of  $800.  The  first  and  second  installments  were 
paid.  Then  appellee  sued  out  a  writ  of  error.  The  Supreme 
Court  in  Foss  v.  City  of  Chicago,  184:  111.  436,  reversed  the 
judgment  of  confirmation  on  the  lots  in  question  and 
remanded  the  case.  A  copy  of  the  reversing  and  remand- 
ing order  was  filed  in  the  County  Court  May  7,  1900. 
Notwithstanding  this  decision  these  lots  were  returned 
delinquent  for  the  third  installment  of  said  assessment,  and 
a  judgment  for  sale  was  entered.  October  26,  1900,  appel- 
lant Glos,  ignorant  of  the  foregoing  facts,  purchased  these 
lots  at  the  tax  sale  for  $464.60,  and  received  certificates  of 
tax  sale  thereon.  October  12  and  25, 1901,  appellant  Glos 
paid  certain  other  special  assessments,  amounting  to  $101.87, 
upon  two  of  these  lots. 

October  12,  1901,  appellee  filed  a  bill  alleging  that  he  is 
the  owner  and  is  in  possession  of  said  lots;  setting  up  the 
ordinance  for  the  improvement  of  Clifton  Park  avenue  in 
extenso;  states  the  further  proceedings  which  resulted  in 
judgment  of  confirmation  of  the  assessment  roll  based  upon 
said  ordinance  in  the  County  Court;  that  a  writ  of  error 
was  sued  out  and  made  a  supersedeas,  and  that  the  Supreme 
Court  reversed  such  judgment  of  confirmation  at  the  Febru- 
ary, 1900,  term  of  said  court,  holding  the  same  to  be  null 
and  void  and  of  no  force  and  effect,  and  that  said  reversinsr 
order  was  filed  in  the  County  Court  May  7, 1900;  that  despite 
the  decision  of  the  Supreme  Court  the  city  of  Chicago 
October  26,  1900,  sold  said  lots  for  the  third  installment  to 
appellant  Glos.  The  bill  then  avers  that  such  sale  is  a  cloud 
upon  his  title  to  said  lots,  and  should  be  set  aside,  etc.  It 
makes  Glos  and  Philip  Knopf,  county  clerk,  defendants, 
asks  for  answers  under  oath,  for  an  injunction  against  issu- 
ing a  deed  to  Glos,  that  the  tax  sale  certificates  be  set  aside 
as  clouds,  and  that  it  be  decreed  that  Glos  has  no  interest 
in  the  property  under  said  sales,  and  for  general  relief. 
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The  answer  of  Glos  leaves  appellant  to  make  proof  of  his 
ownership  of  said  lots;  alleges  that  appellee  made  no  objec- 
tion or  defense  to  the  entry  of  said  judgment;  that  the  sale 
was  regular  and  appellant  bought  said  lots  in  good  faith, 
paying  therefor  the  sum  of  $464.60,  and  had  since  paid 
other  special  assessments  on  two  of  said  lots  in  the  sum 
of  $101.78,  and  that  if  the  sale  be  annulled  appellant 
should  be  repaid  these  moneys;  that  the  bill  is  bad  because 
it  contains  no  oflFer  to  refund  such  moneys;  and  calls  upon 
appellee  to  make  proof  of  such  alleged  invalidity.  The 
answer  of  Knopf,  the  county  clerk,  sets  up  the  proceedings 
in  the  County  Court,  etc.,  and  says  that  he  has  no  interest 
in  the  matter  save  to  perform  his  oflScial  duties,  etc. 

Appellee  put  in  evidence  a  deed  from  Patrick  H.  O'Don- 
nell,  administrator,  etc.,  to  appellee,  and  the  proceedings  of 
the  Probate  Court  authorizing  the  sale;  the  scire  facias  and 
supersedeas  from  the  Supreme  Court,  accompanied  by  proof 
of  service  of  the  same  on  the  county  treasurer  October  25, 
1899;  and  the  order  of  reversal,  which  was  filed  in  the 
County  Court  May  7,  1900. 

Appellant  Glos  offered  evidence  tending  to  prove  that 
he  purchased  said  lots  at  the  tax  sale  October  26, 1900,  and 
paid  other  special  assessments  upon  two  of  said  lots  for  the 
several  sums  heretofore  mentioned,  and  that  he  made  such 
purchase  and  payments  in  good  faith  and  in  ignorance  of 
the  fact  that  the  Supreme  Court  had  reversed  the  judg- 
ment of  the  County  Court. 

Enoch  J.  Price,  attorney  for  appellants. 

Rogers  &  Mahoney  and  Chilton  P.  Wilson,  attorneys 
for  appellee. 

Purchasers  at  a  tax  sale  are  bound  to  know,  at  their 
peril,  that  the  supposed  delinquent  is  in  truth  a  delinquent 
and  that  he  has  been  lawfully  assessed.  Wilmerton  v.  Phil- 
lips, 103  111.  79;  Miller  v.  Cook,  136  111.  190. 

Where  a  tax  sale  is  void  it  can  be  attacked  collaterally. 
Wilmerton  v.  Phillips,  supra;  Gage  v.  Goudy,  141  111.  215; 
Steenberg  v.  People,  164  111.  478;  Culver  v.  People,  161 
IlL  89. 


124  Appellate  Courts  of  Illinois. 

Vol.  110.]  Glos  v.  Collins. 

Where  the  tax  is  illegal  the  owner  is  not  obliged  to  pay  it 
nor  redeem  from  the  sale,  and  he  is  not  obliged  to  refund 
in  a  bill  to  restrain  deed.  Wilraerton  v.  Phillips,  supra; 
McLaughlin  v.  Thompson,  55  111.  251. 

All  steps  taken  under  an  invalid  ordinance  are  absolutely 
void.  Culver  v.  People,  161  111.  89;  Pells  v.  City  of  Paxton, 
176  111.  318;  Riverside  Co.  v.  Howell,  113  111.  256. 

When  the  reversal  order  of  the  Supreme  Court  was  filed 
in  the  County  Court  the  judgment  of  confirmation  as  to  the 
assessment  roll  was  set  aside.     Markley  v.  City,  190  111.  276. 

It  is  only  where  a  person  is  compelled  to  pay  obligations 
to  protect  his  rights  that  he  is  entitled  to  recover  back. 
Beaver  v.  Blanker,  94:  111.  175. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

It  is  conceded  that  in  Foss  v.  City  of  Chicago,  184  111. 
436,  the  Supreme  Court  reversed  the  judgment  of  confirma- 
tion entered  by  the  County  Court  in  the  special  assessment 
proceeding  for  the  improvement  of  Clifton  Park  avenue; 
that  the  order  of  reversal  was  filed  in  the  County  Court 
Maj''  7,  1900;  that  notwithstanding  such  order  the  city 
afterward  caused  the  premises  described  in  the  bill  of  com- 
plaint to  be  sold  for  the  third  instalhnent  of  said  assessment, 
at  which  sale  appellant  Glos  became  the  purchaser. 

The  County  Court  had  no  power  to  order  a  sale  of  the 
property  in  question  after  the  judgment  of  confirmation 
had  been  reversed.  Such  act  was  without  the  jurisdiction 
of  the  court.  It  conferred  no  rights  upon  the  party  who 
purchased  at  the  sale.  All  steps  taken  under  an  invalid 
ordinance  are  void.  Culver  v.  People,  161  111.  100;  Pells 
V.  City  of  Paxton,  176  111.  318. 

The  filing  of  the  order  of  reversal  in  the  County  Court 
relieved  the  owners  of  the  property  included  in  such  assess- 
ment from  any  further  attendance  upon  that  court  in  that 
cause.  They  were  not  bound  to  watch  lest  the  court,  in 
their  absence,  proceed  irregularly  and  illegally.  Nor  would 
the  fact  that  appellee  made  no  objection  to  such  after  pro- 
ceedings bar  him  from  attacking  them  by  bill  in  chancery, 
since  the  lack  of  jurisdiction  in   the  County  Court  brings 
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his  lots  within  the  exception  contained  in  section  224,  Chap. 
120,  R.  S.,  "  that  the  real  estate  was  not  liable  to  the  tax 
or  assessment."  (Drake  v.  Ogden,  128  111.  603;  Gage  v.' 
Goudvj  141  111.  215.)  Lands  are  subject  to  the  burden  of 
legal  taxes,  but  not  to  the  burden  of  illegal  taxes.  These 
premises  not  being  liable  for  the  assessment  as  levied, 
appellee  was  not  barred  by  the  judgment  for  sale  from  set- 
ting up  the  illegality  of  that  assessment  in  this  case.  That 
a  void  judgment  can  be  attacked  collaterally  is  hornbook 
law.     Steenberg  v.  People,  164  III  478. 

Appellee  in  his  bill  avers  thaj  he  is  the  owner  and  in  the 
possession  of  the  premises  described.  This  allegation  is 
essential  to  the  maintenance  of  his  bill.  Appellant  Glos 
(lid  not  admit  the  truth  of  this  allegation,  but  put  appellee 
upon  proof  of  the  same.  The  latter  put  in  evidence  the 
deed  under  which  he  claimed  title,  but  did  not  prove  that 
he  was  in  possession  of  the  premises,  or  that  the  same  were 
vacant.  Lacking  the  support  of  sufficient  testimony,  the 
bill  must  fail.  Hewes  v.  Glos,  170  111.  438;  Glos  v.  Good- 
rich,  175  III.  22. 

It  appears  that  appellant  Glos  after  he  purchased  these 
lots  at  the  tax  sale  paid  other  special  assessments,  presum- 
ably valid,  upon  two  of  such  lots,  in  the  sum  of  $101.78. 
This  sum  the  learned  chancellor  properly  ordered  to  be 
repaid  to  appellant.     Sec.  224,  Ch.  120,  R.  S. 

Appellee  did  not  bring  or  offer  to  bring  into  court  the 
amount  of  mone}^  paid  by  appellant  upon  other  assessments 
levied  upon  two  of  these  lots,  nor  did  he  in  his  bill  of  com- 
plaint offer  to  pay  any  sum  that  might  be  found  due  from 
him.  A  decree  for  costs  against  one  holding  a  tax  certifi- 
cate or  a  tax  deed  can  not  be  entered  until  after  he  has  been 
placed  in  the  position  of  refusing  to  do  equity.  Hence  that 
part  of  the  decree  which  directs  appellant  to  pay  one-half, 
the  costs  in  the  court  below  is  erroneous.  Glos  v.  Good- 
rich, 175  III.  22,  and  cases  cited. 

There  was  no  ordinance  upon  which  the  decree  of  sale 
for  the  non-payment  of  these  assessments  could  be  based. 
It  follows  that  there  was  no  liability   upon  the  part  of 
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appellee  to  pay  such  assessments.  Appellant  Glos  when  he 
purchased  at  the  sale  took  the  chance  that  the  owner  was 
not  delinquent  and  that  the  lots  were  not  legally  assessed. 
To  compel  appellee  to  pay  assessments  which  he  never  owed 
and  for  which  his  lots  were  never  liable,  before  the  court 
will  grant  him  relief,  is  an  injustice  which  a  court  of  equity 
will  not  perpetrate.     Wilraerton  v.  Phillips,  103  111.  78^. 

The  decree  of  the  Superior  Court  will  be  reversed  and  the 
cause  remanded. 


Fowler  Cycle  Works  t.  Eraser  &  Chalmers. 

1.  Landlord  and  Tenant — Where  Lesaee  Covenants  in  Lease  thai  he 
Has  Received  the  Premises  in  Good  Repair  and  that  He  Will  Keep  Tfieni 
So. — Where  a  lessee  knowingly  joins  in  a  lease  in  which  he  covenants 
that  he  has  received  the  premises  in  good  repair  and  that  he  will  keep 
them  so,  he  takes  the  premises  as  he  finds  them. 

2.  Same — Liability  of  Landlord  in  Absence  of  a  Covenant  to  Repair. 
— In  the  absence  of  a  covenant  to  repair,  the  landlord  is  not  bound  to  keep 
the  building  inhabitable,  and  he  is  therefore  not  liable  for  damages 
resulting  to  the  tenant  by  reason  of  the  demised  premises  being  out  of 
repair. 

3.  Same — Promise  to  Repair  Made  after  Lease  is  Executed^  a  Nudum 
Pactum. — A  promise  to  repair,  made  after  the  lease  is  executed,  is  a  mere 
nudum  pactum,  which  creates  no  liability  upon  the  part  of  the  landlord 
to  make  such  repairs. 

4.  Maxims— A2)plication  of  Maxim  that  Every  Person  Must  so  Use 
His  Own  Premises  as  Not  to  Injure  Others  Rightfully  Therein. — ^The  lia- 
bility of  a  landlord  for  damages  because  he  leased  the  premises  knowing 
that  there  were  concealed  defects  therein,  of  which  the  lessee  was  igno- 
rant, which  defects  rendered  the  occupation  of  the  premises  dangerous, 
does  not  rest  upon  the  relation  of  landlord  and  tenant,  but  is  founded 
upon  the  maxim  that  every  person  must  so  use  his  own  premises  as 
not  to  injure  others  rightfully  therein. 

5.  Fravd— Sufficient  to  Defeat  an  Action  at  Law  upon  a  Sealed 
Instrument. — Fraud  which  will  defeat  an  action  at  law  upon  a  sealed 
instrument  is  confined  to  fraud  in  the  execution  of  the  instrument,  such 
as  the  misreading  of  the  instrument,  the  substitution  of  one  paper  for 
another,  or  where,  by  any  other  device  or  trickery,  the  maker  was 
induced  to  sign  and  seal  it,  believing  at  the  time  he  was  signing  and 
sealing  a  different  paper. 

6.  Same—  Where  Sealed  Instrument  Can  Only  be  Set  Aside  in  a  Court 
of  Equity, — Where  a  person,  knowing  what  he  signed,  was  induced  to 
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Mff[i  a  sealed  instrument  by  fraudulent  representations  as  to  collateral 
matters,  or  as  to  the  nature  and  value  of  the  consideration,  such  instru- 
ment can  not  be  set  aside  except  in  a  court  of  equity. 

Distress  for  Rent.— Three  cases  consolidated.  Appeals  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Geougk  W.  Patton  presiding 
in  one  case,  and  the  Hon.  Edward  P.  Vail  in  the  other  two.  Heard  in 
this  court  at  the  October  term,  1903.  Affirmed,  Opinion  filed  October 
15,  1903. 

Charles  J.  Trainor,  attorney  for  appellant. 

Tenney,  McConkell,  Coffeen  &  Harding,  attorneys  for 
appellee. 

The  defense  that  the  defendant  was  induced  to  enter 
into  the  lease  by  false  representations  as  to  the  condition 
of  the  roof  was  not  permissible  in  the  case;  and  the  demur- 
rer to  the  special  pleas  setting  up  that  defense  was  prop- 
erly sustained.  Johnson  v.  Wilson,  33  111.  App.  639;  Win- 
dett  V.  Hurlbut,  115  111.  403;  Morey  v.  Pierce,  14  111.  App. 
91,  95;  Wood  on  Landlord  and  Tenant  (1st  Ed.),  922,  805; 
Loach  V.  Farnum,  90  111.  368,  369;  18  Am.  &  Eng.  Ency. 
Law  (2d  Ed.),  224,  225;  Kern  v.  Myll,  80  Mich.  525. 

Under  the  lease  in  question  there  was  no  liability  on  the 
part  of  the  landlord  to  repair;  and  the  facts  claimed  by  the 
appellant  in  its  pleas  and  in  its  offers  of  evidence  at  the 
trial  do  not  tend  to  establish  an  eviction.  Burnham  v.  Mar- 
tin, 90  111.  438;  Leiferman  v.  Osten,  167  111.  93,  and  cases 
cited;  18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  215;  Suna- 
sack  V.  Morey,  196  111.  569. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

In  case  No.  10,883  appellee  filed  a  distress  warrant 
against  appellant  to  recover  two  and  one-hali  months' 
rent,  due  August  1,  1900,  for  certain  premises  leased  by 
the  former  to  the  latter.  Appellant  filed  the  general 
issue  and  a  special  plea.  To  this  special  plea  (which 
in  fact  is  six  pleas  combined  in  one)  appellee,  after  craving 
oyer  of  the  lease  and  setting  it  out  in  full,  so  that,  for  the 
purpose  of  determining  the  sufficiency  of  the  plea,  it  became 
a  part  of  the  record,  demurred  to  the  same-     This  demur- 
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rer  was  sustained,  and  appellant  was  given  ten  days  within 
which  to  file  additional  pleas.  More  than  twenty  days 
after  the  time  granted  for  that  purpose  had  expired,  appel- 
lant filed  additional  special  pleas.  These  pleus  were  stricken 
from  the  files  because  they  were  not  filed  in  apt  time. 
While  the  demurrer  was  pending,  and  without  leave  of 
the  court,  appelhint,  it  is  said,  filed  a  notice  of  set-off, 
which  on  motion  was  stricken  from  the  files.  We  do  not 
find  such  notice  in  the  record.  Thereupon  a  trial  was  had 
upon  the  issue  made  by  the  distress  warrant  as  a  declara- 
tion, and  the  plea  of  the  general  issue.  Appellant  offered 
evidence  tending  to  prove  that  at  the  time  of  the  execu- 
tion of  the  lease  it  was  assured  by  appellee  that  the  roof 
of  the  building  was  in  a  good  state  of  repair,  while  the 
fact  was  that  it  leaked  in  many  places  so  that  the  goods  of 
appellant  were  damaged  bj*^  the  rain  and  its  business 
delayed;  and  also  that  upon  complaint  being  made  appel- 
lee promised  to  repair  such  roof,  but  never  did  so;  whereby 
appellee  was  evicted,  etc.  All  of  this  evidence  was  objected 
to  by  appellee,  and  was  excluded  by  the  coOrt.  This  evi- 
dence was  in  accord  with  the  defenses  set  forth  in  the 
special  plea.  If  the  demurrer  to  the  special  plea  was 
properly  sustained,  the  ruling  of  the  court  upon  the  evi- 
dence offered  was  correct;  otherwise  that  ruling  was  error. 
The  oyer  of  the  lease  showed  it  to  be  under  seal.  In  it 
appellant  expressly  covenanted  that  it  "has  examined  the 
premises  and  knows  the  condition  of  said  premises,  and 
has  received  said  premises  in  good  order  and  repair,"  and 
at  the  termination  of  said  lease  in  any  way  will  restore 
said  premises  to  appellee  in  as  good  condition  as  when 
entered  upon.  There  is  no  covenant  in  the  lease  that  the 
landlord  shall  keep  the  premises  in  repair. 

Cases  Nos.  10,884:  and  10,885  are  actions  of  distress  for 
rent  subsequently  accruing  under  the  same  lease.  The 
several  records  are  substantially  the  same.  The  cases  were 
consolidated  and  are  argued  here  as  one. 

The  claim  that  because  the  lease  contains  a  covenant 
on  the  part  of  appellant  to  ''repair  all  damages  to  said 
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premises  or  shafting  or  machinery  conveying  said  power, 
occasioned  by  the  fault  or  negligence  of  the  party  of  the 
second  part,"  therefore  it  became  the  duty  of  appellee  to 
make  all  other  repairs,  in  view  of  the  provisions  of  the 
lease,  is  not  well  founded. 

Where  the  lessee  knowingly  joins  in  a  lease  in  which 
he  covenants  that  he  has  received  the  premises  in  good 
repair  and  that  he  will  keep  them  so,  he  takes  the  premises 
as  he  finds  them.  (Friedman  v.  Schwabacher,  64r  III.  App. 
422,  425.)  In  the  absence  of  a  covenant  to  repair,  the 
landlord  is  not  bound  to  keep  the  building  inhabitable; 
and  he  is  therefore  not  liable  for  damaged  resulting  to  the 
tenant  by  reason  of  the  demised  premises  being  out  of 
repair.  (Sunasack  v.  Morey,  196  III.  569.)  The  alleged 
promise  to  repair,  made  after  the  lease  was  executed,  is  a 
mere  nudum pactnm^  which  creates  no  liability  upon  the 
part  of  the  landlord  to  make  such  repairs.  Blake  v. 
Ranous,  25  111.  App.  490. 

The  cases  cited  by  appellant,  in  which  the  landlord  is 
held  liable  for  damages  because  he  leased  the  premises 
knowing  that  there  were  concealed  defects  therein,  of 
which  the  lessee  was  ignorant,  which  defects  rendered 
the  occupation  of  the  premises  dangerous,  do  not  rest  upon 
the  relation  of  landlord  and  tenant,  but  are  founded  upon 
the  maxim  that  every  person  must  so  use  his  ow^n  premises 
as  not  to  injure  others  rightfully  therein.  (18  Am.  &  Eng. 
Ency.  244  (2d  Ed.);  Kern  v.  Myll,  80  Mich.  525;  Woods  on 
Landlord  and  Tenant,  805.)  Such  a  violation  of  this 
maxim  is  ground  for  an  action  in  tort. 

The  plea  in  effect  alleges  that  the  roof  of  the  demised 
premises  was  defective  and  leaky  at  and  before  the  execu- 
tion of  the  lease,  of  which  condition  appellant  was  then 
ignorant,  and  that  appellee  then  falsely  represented  that 
the  roof  was  sound  and  perfect.  To  an  action  upon  a 
sealed  instrument  such  a  plea  presents  no  defense.  The 
rule  is  elementary  in  this  state,  where  the  distinction 
hot  ween  law  and  equity  is  preserved,  that  the  fraud  which 
will  defeat  an  action  at  law  upon  a  sealed  instrument  is 

Vol.  CX  » 
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confined  to  fraud  in  the  execution  of  the  instrument,  such 
as  the  misreading  of  the  instrument,  the  substitution  of 
one  paper  for  another,  or  where,  by  other  device  or 
trickery,  the  maker  was  induced  to  sign  and  seal  it,  believ- 
ing at  the  time  he  was  signing  and  sealing  a  different 
, paper;  if,  however,  knowing  what  he  signed,  he  was  induced 
to  sign  1t  by  fraudulent  representations  as  to  collateral 
matters,  or  as  to  the  nature  and  value  of  the  consideration, 
it  can  not  be  set  aside  except  in  a  court  of  equity.  (Win- 
dett  V.  Hurlbut,  115  111.  403;  Johnson  v.  Wilson,  33  111. 
App.  639.)  These  cases  have  not  been  departed  from.  On 
the  contrary  they  have  been  many  times  re-affirmed. 

The  facts  set  forth  in  the  special  plea  not  being  admis- 
sible in  an  action  at  law  upon  a  lease  under  seal,  the 
demurrer  to  that  plea  was  properly  sustained.  If  it  be 
true  that  a  notice  of  set-off  was  filed  in  the  case  and 
afterward  stricken  from  the  record,  the  then  state  of  the 
pleadings  justified  such  action.  Had  it  remained,  evidence 
in  support  of  it  was  incompetent. 

At  the  close  of  all  the  testimony  the  court  directed  the 
jury  to  return  a  verdict  for  appellee.  Under  the  pleadings 
and  the  evidence  this  order  was  right. 

The  judgment  of  the  Circuit  Court  in  each  of  said  cases 
is  affirmed. 


Peter  Feldman  v.  Anna  Sellig. 

1.  Domestic  Animals— Owmer'a  Knowledge  of  Vicious  Nature  of 
Dog  Causing  Injury  Must  he  Shown  in  Order  to  Recover. — In  an  action 
for  damages  from  an  injury  caused  by  the  bite  of  a  dog,  the  plaintiff,  in 
order  to  recover,  must  prove  that  the  owner  of  the  dog  had  notice  of  its 
tendency  to  bite  mankind. 

2.  Same— iVb  Recovery  Where  Injury  is  the  Residt  of  Wantonly  Irri- 
tating a  Dog. — Where  a  person,  agja^result  of  ^wantonly  irritating  and 
aggravating  a  dog  whilejt  is  eatingr-ia  bitten  by  the  dog  in  repelling 
the  aggression,  and  not  from  a  mischievous  propensity,  he  can  not 
recover. 

3.  FviACTiCE—Insufficient  Count  to  Sustain  a  Recovery  for  the  Bite 
of  a  Dog.— There  can  be  no  recovery  for  injuries  sustained  from  the 
bite  of  a  dog  upon  a  count  alleging  that  the  dog  was  accustomed  to 
bite. 
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4.  Sam^— Where  Not  Error  to  Refuse  to  Exclude  Faulty  Counts,— 
Wheie  there  is  one  good  count  in  a  declaration,  it  is  harpiless  error  to 
refuse  to  exclude  other  counts  from  the  jury. 

5.  Samk— What  Faults  in  a  Count  Can  be  Reached  by  an  Instruc- 
tion to  Disregard  if.— Only  such  faults  in  a  count  as  would  render  it 
insufficient  to  support  the  judgment  can  be  reached  by  instructions  to 
disregard  it;  all  others  are  waived  by  taking  issue  on  it. 

Trespass  on  the  Case,  for  injury  caused  by  the  bite  of  a  dog. 
Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Joseph 
E.  Gary,  Judge  presiding.  Heard  in  this  court  at  the  October  term, 
1002.    Reversed  and  remanded.    Opinion  filed  October  26,  1908. 

Bowles,  Bowles  &  Wellnitz,  attorneys  for  appellant. 

In  order  for  appellee  to  maintain  this  suit  she  must  prove, 
by  a  preponderance  of  all  the  evidence,  that  Feldman 
knew  the  dog  in  question  was  in  the  habit  of  biting  man- 
kind. Keightlinger  v.  Egan,  65  III.  235;  C.  &  A.  R.  R.  Co. 
V.  Kuckkuck,  197  111.  304;  C.  &  A.  K.  E.  Co.  v.  Kuckkuck, 
98  111.  App.  252. 

OscAB  C.  Miller,  attorney  for  appellee;  L.  M.  Ackley, 
of  counsel. 

It  is  not  absolutely  necessary  to  a  recovery  that  the 
evidence  shall  show  that  the  owner  of  the  dog  knew  that 
the  dog  actually  had  bitten  some  other  person  in  order  to 
make  him  liable.  Evidence  was  before  the  jury  which  war- 
ranted the  inference  by  them  that  the  dog  was  of  a  savage 
and  ferocious  disposition  and  the  appellant  knew  that  fact. 
Kolb  V.  Klages,  27  111.  App.  531. 

The  scienter  may  be  established  by  attendant  circum- 
stances without  the  necessity,  in  all  cases,  of  proving  prior 
cases  of  injury.  Where  watch  dogs  are  kept  for  protection, 
the  dangerous  character  and  knowledge  thereof  may  be 
inferred  from  their  size,  their  actual  conduct,  the  admitted 
purpose  for  which  they  are  kept,  and  the  care  exercised  in 
their  custody.  Chicago  &  Alton  K.  E.  Co.  v.  Kuckkuck,  98 
111.  App.  252,  257. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 
'Appellee  sued  appellant  in  case  for  damages  on  account 
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of  her  having  been  bitten  by  appellant's  dog,  and  recovered 
judgment' for  $200.  The  declaration  contains  four  counts. 
In  the  first  count  it  is  averred,  in  substance,  that  the 
defendant  wrongfully  kept  a  certain  dog,  well  knowing 
that  he  was  accustomed  to  attack  and  bite,  and  that,  June 
27,  1900,  the  dog  bit  the  plaintiff.  The  second  count 
differs  from  the  first  only  in  averring  that  plaintiff,  in 
addition  to  knowing  that  the  dog  was  accustomed  to  attack 
and  bite,  knew  that  he  was  a  vicious  animal,  and  that  he 
carelessly  permitted  him  "  to  go  at  large,  without  being 
properly  secured."  In  the  third  count  it  is  averred  that 
the  defendant  knew  that  the  dog  was  of  ''  a  fierce,  ferocious 
and  mischievous  nature,"  and  carelessly  suffered  him  to  go 
at  large,  etc.  The  fourth  count  differs  from  the  other 
three  counts  in  averring  that  the  defendant  knew  "  that  he, 
said  dog,  was  accustomed  to  attack,  assault  and  bite  man- 
kind." There  was  no  evidence  on  the  part  of  appellee,  nor 
is  there  any  in  the  record,  that  appellant  ever  knew  or  had 
notice  that  the  dog  in  question  ever  bit  or  attempted  to  bite 
any  jierson  other  than  appellee,  or  that  he  was  disposed  to 
bite  persons.  Without  proof  of  such  knowledge  or  notice, 
there  can  be  no  recovery.  Keightlinger  v.  Egan,  65  III. 
235;  Mareau  v.  Vanatta,  SS  111.  132;  W.  Chicago  St.  R.  R. 
Co.  V.  Walsh,  78  111.  App.  595;  Ahlstrund  v.  Bishop,  88  III. 
App.  424. 

In  Mareau  v.  Vanatta,  snpra^  the  court  say  : 

"  The  law  that  governs  a  case  of  this  character  is  plain 
and  well  understood.  It  may  be  stated  in  a  few  words. 
The  owner  of  domestic  or  other  animals  not  naturally 
inclined  to  commit  mischief,  as  dogs,  horses  and  oxen,  is 
not  liable  for  any  injury  committed  by  them  to  the  person 
or  personal  property  of  another,  unless  it  can  be  shown  that 
he  previously  had  notice  of  the  animal's  mischievous  pro- 
pensity, or  that  the  injury  was  attributable  to  some  other 
neglect  on  his  part,  it  being,  in  general,  necessary,  in  an 
action  for  an  injury  committed  by  such  animals,  to  allege 
and  prove  the  scienter,  Ciiitty's  Plead.,  Vol.  1,  p.  81.  See, 
also,  Vrooman  v.  Lawyer,  13  Johns.  339.  The  rule  of  law 
as  announced  bv  Chittv,  was  approved  by  this  court  in 
Stumps  V.  Kelley,  22  IIL  14u." 
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There  is  no  evidence  except  that  of  appellee's  child,  Wal- 
ter Sellig,  aged  seven  years,  that  the  dog  ever  bit  any  one 
other  than  appellee,  and  we  think  his  evidence  utterly 
unreliable.  On  his  examination  in  chief  he  testified  that 
about  two  weeks  before  his  mother  was  bitten,  he  saw  the 
dog  bite  a  little  boy  about  his  size  of  the  name  Pickerilly. 
The  foUowinor  occurred  in  his  cross-examination  bv  Mr. 
Bowles,  appellant's  attorney : 

"  Q.  Did  you  ever  play  with  Feldmah's  dog?  A.  No, 
ma'am. 

The  Court! :    Did  you  ever  ride  on  his  back  ? 

A.     No,  ma'am. 

Q.  Did  you  talk  with  your  father  and  mother  about  this 
case  before  you  came"  here  ?     A.     Yes,  ma'am. 

The  Court :    About  the  dog  biting  your  mother  ? 

A.     Yes,  ma'am, 

Mr.  Bowles  :  Did  they  tell  you  what  to  testify  to?  A. 
Yes,  ma'am. 

Q.  When  did  you  talk  with  them  about  it,  last  night? 
A.     Yes,  ma'am. 

Q.  Did  you  talk  with  the  lawyer  about  it,  this  man  ? 
A.     Yes,  ma'am. 

Q.     Did  he  tell  you  what  to  testify  ? 

The  Court :     Did  he  tell  you  what  to  say  here  ? 

A.     Yes,  ma'am." 

There  is  no  evidence  on  the  part  of  appellee,  or  in  the 
record,  that  appellant's  dog  was  or  is  of  a  ferocious  or 
vicious  disposition,  or  accustomed  or  used  to  bite  persons. 
On  the  contrary,  nine  witnesses  testified  that  the  dog  was 
gentle,  and  five  of  the  nine  testified  that  they  had  known 
him  since  he  was  a  puppy.  Most  of  these  witnesses  testified 
that  they  had  seen  the  children  in  the  neighborhood  play- 
ing with  and  pettino:  the  dog,  and  some  of  them  testified 
that  they  had  seen  the  children  riding  on  his  back.  Elsie 
Sellig,  appellee's  daughter,  testified  on  cross-examination  : 

'*  He  was  a  kind  of  pet  around  there;  everybody  |)etted 
him  around  there,  Feldman's  children  and  other  children." 

Appellee  testified  that  at  the  time  she  was  bitten  she  was 
living  in  the  second  story  of  a  three-story  building,  and  that 
Feldman  occupied  part  of  the  same  floor,  and  also  occupied 
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the  lower  or  first  floor  of  the  building  for  livery  and  the 
undertaking  business,  and  that  she,  appellee,  was  in  the  alley 
when  the  dog  bit  her,  and  that  her  own  dog  was  with  her 
at  that  time. 

James  Gleason,  a  witness  for  appellant,  testified  that  he 
was  in  the  alley  in  the  rear  of  the  livery  stable,  and  saw 
the  dog  bite;  that  he  saw  appellee  come  down,  and  she  was 
feeding  a  small  dog,  and  the  small  dog  was  eating,  and  went 
over  to  take  some  food  from  Feldman's  dog,  and  that  appel- 
lee went  over  and  struck  Feldman's  dog  with  her  right 
hand;  that  he  was  eating  when  she  struck  him,  and  he 
snapped  at  her. 

Henry  Bloss,  another  witness  for  appellant,  testified  that 
he  was  present,  in  Gleason's  company,  when  the  dog  bit 
appellee;  that  she  came  from  the  house  with  a  dog,  and  that 
she  struck  Feldman's  dog  while  he  was  eating.  The  testi- 
mony of  these  witnesses  is  uncontradicted.  In  Mareau  v. 
Vanatta,  supra,  the  court  say  : 

"  We  understand,  too,  that  .the  party  damaged  can  not 
recover  if  his  neofligence contributed  materially  to  the  injury, 
as  was  said  in  Keightlinger  v.  Egan,  65  III.  235,  which  was 
an  action  to  recover  damages  resulting  from  the  bite  of  a 
dog.  If  the  plaintilBF  wantonly  irritated  and  aggravated 
the  dog,  and  the  dog  bit  him  in  repelling  the  aggression, 
and  not  from  a  mischievous  propensity,  which  we  under- 
stand to  be  the  purport  of  the  instruction,  then  the  plaint- 
iff should  not  be  allowed  to  recover  for  damages  caused  by 
his  own  wrong." 

Appellant's  counsel  assign  as  error  the  refusal  of  the  court 
to  instruct  the  jury  that  the  plaintiff  could  not  recover 
under  the  first,  second  and  third  counts  of  the  declaration. 
The  fourrti  count  states  a  cause  of  action.     It  is  a  orood 

o 

count,  and  even  though  the  other  three  counts  are  faulty, 
the  error,  if  any,  of  the  court  in  refusing  to  exclude  them 
from  the  jury,  was  harmless.  C.  &  A.  R.  R.  Co.  v.  Ander- 
son, 166  111.  572,  575. 

Counsel  contend  that  none  of  the  first,  second  and  third 
counts  states  a  cause  of  action.  Our  opinion  is  that  in 
each  count  a  cause  of  action  is  imperfectly  stated,  but  that 
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the  fault  of  each  of  the  counts,  which  is  the  non-averment 
that  the  dog  was  accustomed  to  bite  persons,  or  mankind, 
is  curable  by  verdict  for  the  plaintiff,  in  case  the  verdict  is 
supported  by  the  evidence.  Each  of  said  counts  is,  as  we 
think,  sufficient,  after  verdict,  to  support  a  judgment.  In 
Consolidated  Coal  Co.  v.  Scheiber,  167  111.  539,  the  court 
say: 

"  Only  such  faults,  however,  in  the  count,  as  would  ren- 
der it  insufficient  to  support  the  judgment,  can  be  reached 
by  instructions  to  disregard  it;  all  others  are  waived  by 
taking  issue  on  it;  for  the  general  rule  is,  that  all  defects 
appearing  upon  the  face  of  the  pleading  are  waived  by 
taking  issue  upon  it,  instead  of  demurring,  except  such  as 
show  there  is  no  cause  of  action,  or  such  as  are  not  cured 
by  verdict."  See,  also,  Swift  &  Co.  v.  Kutkowski,  182  111. 
18,  24. 

We  think  the  counts  obnoxious  to  demurrer,  in  averring 
merely  that  the  dog  was  accustomed  to  bite.  He  may  have 
been  accustomed  to  bite  dogs  or  other  animals,  but  proof 
of  this  would  not  warrant  a  recovery.  Keightlinger  v. 
Egan,  supra. 

A  motion  to  dismiss  the  appeal  was  reserved  to  the  hear- 
ing.    The  motion  will  be  overruled. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


In  re  Estate  of  Fanny  Toman  et  al.,  Minors. 

1.  Guardian  ani>  Ward— Guardian  a  Trustee  of  Wards  Property. 
— A  guardian  of  a  minor  is  a  trustee  of  his  property  for  his  benefit  and 
is  chargeable  as  such. 

3.  Same— WTiaf  is  a  Sufflcient  Accotmting.— Where  a  guardian 
refuses  to  account  for  money  received  in  his  capacity  as  guardian,  a 
statement  made  out  by  him  showing  how  his  account  with  the  wards 
stood,  is  sufficient. 

Appeal  from  Probate.— Appeal  from  the  Circuit  Court  of  Coolc 
County;  the  Hon.  Elbridoe  Hanecy,  Judge  presiding.  Heard  in  this 
court  at  tlie  October  term,  1902.  Affirmed.  Opinion  filed  October  8, 
1903.     Rehearing  denied  October  26,  1903. 
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Edwaed  U.  Flikhmann,  attorney  for  appellant. 
No  appearance  by  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  conrt. 

This  cause  was  tried  in  the  Circuit  Court  by  the  court, 
without  a  jury,  by  agreement,  on  appeal  from  the  Probate 
Court.  Appellant  was  the  administrator  of  the  deceased 
father  of  the  appellees,  and  also  guardian  of  appellees.  It 
appears  from  the  record  that  appellees'  father  left  no  prop- 
erty except  a  piece  of  real  estate;  that  appellant  tiled  his 
report  as  guardian  and  asked  to  be  discharged,  and  that 
the  minors  protested,  whereupoa  the  following  order  was 
entered  by  the  Probate  Court : 

"  In  the  Matter  of  the  Estate  of  ) 

Fanny  Toman  et  al..  Minors,     f 

The  above  cause  comes  on  to  be  heard  upon  the  report  of 
the  guardian  filed  in  lieu  of  his  final  account,  and  the  pro- 
test of  said  minors  objecting  to  the  approval  of  said  report 
and  objecting  to  the  discharge  of  saia  guardian,  and  the 
court  having  fully  considered  the  report  of  said  guardian 
filed  herein  and  the  protest  of  said  minors,  and  having 
heard  evidence  in  support  of  both  said  protest  and  report, 
finds : 

That  the  said  Matej  Toman,  guardian  of  the  persons 
and  estate  of  Fanny  Toman  and  others,  minors,  realized 
through  the  sale  of  the  property  of  said  minors  the  sum  of 
twenty-seven  hundred  dollars  ($2,700),  and  that  he  has 
expended  fur  taxes  and  other  incidental  charges  and  paid 
for  the  redemption  in  the  foreclosure  sale  of  said  property 
the  sum  of  thirteen  hundred  eighteen  dollars  ($1,318), 
which  said  amount  is  to  be  credited  to  him  upon  said  twenty- 
seven  hundred  dollars  ($2,700),  leaving  a  balance  due  from 
said  guardian  to  his  wards  of  thirteen  hundred  eighty- 
two  dollars,  ($1,382),  together  with  interest  thereon  from 
the  twelfth  (12th)  day  of  JS^ovember,  1890,  at  the  rate  of 
five  (5)  per  cent  per  annum,  which  said  anaount  the  said 
guardian  is  hereby  ordered  and  directed  to  pay  and  turn 
over  to  his  wards* within  twenty  (20)  days  from  the  date 
hereof. 

From  which  said  order  the  said  guardian  prays  an  ap- 
peal to  the  Circuit  Court  of  Cook  County,  Illinois,  which 
said  appeal  is  hereby  granted  upon  his  filing  a  bond  in  the 
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sura  of  two  thousand  dollars  ($2,000)  with  two  good  and 
sufficient  sureties,  within  twenty  (20)  days  from  this 
date." 

It  was  stipulated  in  open  court  on  the  hearing  of  the 
appeal : 

"  That  the  property  in  cjuestion  belonged  to  the  father  of 
the  minors;  that  at  the  time  of  his  death  an  incumbrance 
was  due  thereon  of  $J:67.80;  that  he  left  said  minors,  his 
only  heirs  at  law;  that  Matej  Toman  was  appointed  guard- 
ian and  administrator,  and  that  he  inventoried  said  prop- 
erty in  both  estates;  that  said  property  was  improved  and 
occupied  by  said  minors  as  a  homestead  until  July,  1889; 
that  the  Said  incumbrance  was  foreclosed,  final  decree  find- 
ing $467.80  due;  that  same  was  sold  by  master  to  Frank 
Kaspar;  that  Anna  Toman,  wife  of  the  guardian,  took  title 
by  master's  deed  and  took  possession  of  said  premises; 
that  thereafter  said  Anna  Toman  sold  the  property  to 
Frank  Dvorak  for  $2,700." 

There  was  evidence  tending  to  prove  that  appellant  bor- 
rowed the  money  to  purchase  the  certificate  of  sale*  issued 
by  the  master  in  the  foreclosure  suit,  and  that  he  paid  the 
money  so  borrowed  from  the  proceeds  of  the  sale  to 
Dvorak. 

There  was  also  put  in  evidence  a  statement  of  account  of 
appellant  with  the  minors,  made  out  by  appellant,  which 
statement  is  as  follows : 

"  Matej  Toman  in  account  with  the  estate  of  Matous 
Toman. 

Debtor. 
To  amount  paid  for  redemption  of  taxes 

of  1888 $  22  98 

To  amount  paid  for  redemption  of  taxes 

of  1889 22  59 

To  amount  paid  for  redemption  of  taxes 

of   1890 ,.       23  80 

To  amount  paid  for  redemption  of  taxes 

of  1891 34  03 

To  taxes  of  1892 20  77 

To  taxes  and  water  taxes  of  1893  (paid 

to  Frank  Dvorak) 58  85 

To  paid  for  painting  sign 4  00 

To   abstract.   Handy  &  Co.,  order  No. 

95409 .' 110  00 
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To  continuation  of  abstract  paid  Schintz  13  85 

To  funeral  expenses,  paid  Frank  Munsel  119  39 

To  paid  Joseph   Molitor,  pastor 7  50 

To  paid  insurance  on  building,  1889. . .  15  00 

To  paid  insurance  on  building,  1890. . .  15  00 
To  paid  J.  Smolik,  services  in  Probate 

Court 15  00 

To  paid  master's  deed 6  00 

To  paid  sewer  builder,  1889 9  25 

To  paid  scavenger,  1891 10  00 

To  paid  plumber,    1891 8  00 

To  paid  Theodore  H.  Schintz,  making 

loan  on  property 26  35 

To  paid  for  redemption  in  foreclosure 

sale 773  65 

By  cash  received  on  sale  of  property $2,700  00 


Balance $1,382  99" 

It  will  be  observed  that  after  charging  the  estate  with 
numerous  items,  including  the  amount  *'  paid  for  redemp- 
tion in  foreclosure  sale,"  he  credits  the  estate  with  $2,700, 
leaving  a  balance  due  of  $1,382.99. 

There  was  other  evidence,  which  we  think  it  unnec- 
essary to  refer  to.  The  court  found  for  appellees  and 
entered  judgment  in  their  favor  and  against  appellant  for 
$2,162.10,  being  the  balance  shown,  with  interest.  We  are 
of  opinion  that  the  evidence  sustains  the  judgment  of  the 
court. 

Appellant,  as  guardian  of  the  minors,  was  a  trustee  of 
the  property  for  their  benefit,  and  chargeable  as  such 
(Bond  v.  Lockwood,  33  111.  212;  In  re  William  Steele,  65 
111.  322),  and  must  be  held  to  have  dealt  with  the  property 
for  the  benefit  of  his  wards.  The  evidence  shows  that 
although  the  certificate  of  sale  was  purchased  in  his  wife's 
name,  it  was  purchased  with  his  money,  and  the  fact  that 
the  conveyance  by  the  master  was  made  to  the  wife  can 
not  aifect  the  substance  of  the  transaction.  It  is  sio:nifi- 
cant  that  appellant  did  not  testify  on  the  trial,  or  attempt 
to  explain  the  assignment  to  his  wife  of  the  certificate  of 
sale,  and  the  subsequent  conveyance  to  her.^ 

Iso  exception  was  preserved  to  any  ruling  of  the  court  on 
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evidence,  or  to  any  ruling  whatever,  except  the  following 
may  be  deemed  an  exception : 

"  Mr.  Fliehmann :  If  the  court  finds  against  us  and 
orders  us  to  go  on  with  the  accounting — 

The  Court:    The  accounting  is  already  made. 

Mr.  Fliehmann:     We  say  no. 

The  Court:  You  say  no^  and  I  say  yes.  He  admits  he 
got  $2,700.  Up  to  this  time  he  has  refused  to  account  as 
guardian.  Now  the  court  finds  he  got  $2,700,  and  that  is 
the  money  he  must  account  for. 

Mr.  Fliehmann:  We  want,  Your  Honor,  to  make  the 
offer  and  you  can  overrule  it.  The  court  holds  that  we  can 
not  account  in  this  court. 

The  Court:     No,  I  hold  that  you  have  accounted. 

Mr.  Fliehmann :  Well,  we  will  take  an  exception  to 
that." 

(To  which  ruling  of  the  court  in  denying  an  accounting 
the  guardian,  by  his  counsel,  then  and  there  duly  excepted.) 

We  agree  with  the  court  that  the  appellant's  statement 
of  account  sufficiently  showed  how  his  account  with 
appellees  stood.  If  there  was  any  mistake  in  it,  or  if  any 
proper  charge  against  the  estate  was  not  included  in  it,  it 
would  have  been  competent  for  appellant  to  so  prove,  but 
he  offered  no  such  proof. 

The  judgment  will  be  affirmed. 


'  Supreme   Council    Catholic    Knights    and    Ladies    of 
America  v.  David  Beggs  et  al. 

1.  iNStJRANCE— M^Ticn  statements  ytade  in  Application  Are  Not 
Warranties. — Statements  made  in  an  application  for  insurance,  which 
application  is  not  made  a  part  of  the  policy  by  reference  or  otherwise, 
are  not  warranties. 

2.  Same — Representation  Defined. — A  representation  is  a  verbal  or 
written  statement,  made  by  the  assured  to  the  underwriter,  before  the 
bubscription  of  the  policy,  as  to  the  existence  of  some  fact,  or  state  of 
facts,  tending  to  induce  the  underwriter  more  readily  to  assume  the 
risk,  by  diminishing  the  estimate  he  would  otherwise  form  of  it. 

8.     Same — Effect  of  a  Want  of  Truth  in  a  Representation^—A  want  of 
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truth  in  a  representation  is  fatal,  or  not,  to  the  insurance,  as  it  happens 
to  be  material  or  immaterial  to  the  risk  undertaken. 

4.  Sa^e— Representation  Need  Only  be  Substantially  Complied 
With, — A  representation  need  only  be  substantially  complied  with,  and 
in  particulars  material  to  the  risk;  though  if  the  representation  is  fraud- 
ulent, it  will  avoid  the 'contract  even  where  it  relates  to  a  matter  not 
material  to  the  risk. 

5.  Fraud— Concurrent  Jurisdiction  of  Law  and  jE?gui7y.— Courts 
of  equity  and  courts  of  law,  in  general,  have  a  concurrent  jurisdiction 
to  suppress  and  relieve  against  fraud. 

6.  f^AM-E— Vitiates  a  Contract  Ab  Initio.— FrsMd  avoids  a  contract 
ab  initio,  both  at  law  and  in  equity,  whether  the  object  be  to  deceive 
the  public  or  third  persons,  or  one  party  endeavor^  thereby  to  cheat  the 
other;  for  the  law  will  not  sanction,  dishonest  views  and  practices,  by 
enabling  an  individual  to  acquire,  through  the  medium  of  his  deception, 
any  right  or  interest. 

7.  Sa^e— Written  Instrument  Maybe  Defeated  by  Extrinsic  Evi- 
dence on  Ground  of,-— A  written  instrument  may  be  impeached  by 
extrinsic  evidence  on  the  ground  of  fraud,  even  in  the  case  of  a  record. 

8.  Sauk— Fraud  in  Subject- Matter  of  Plaintiff's  Claim  i^  Fatal  to 
His  TV/Ze.— Fraud  practiced  by  the  party  seeking  the  remedy,  upon 
him  against  whom  it  is  sought,  and  in  that  which  is  the  subject-matter 
of  the  action  or  claim,  is  fatal  to  his  title. 

9.  Same— /a  Written  Instrument,  May  be  Proved  by  Parol— 
Fraud  in  a  written  instrument  may  be  proved  by  parol  evidence,  or 
any  circumstances,  however  contrary  to  the  apparent  facts  or  state- 
ments in  the  written  instrument 

10.  Mutual  Benefit  Societi^— Constitution  a  Part  of  Policj/  of 
Insurance.— The  constitution  of  a  mutual  benefit  society  is  a  part  of  its 
policy  of  insurance. 

Assumpsit,  on  a  benefit  certificate  of  insurance.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge 
presiding.  Heard  in  this  court  at  the  October  terra,  1902.  Reversed 
and  remanded.    Opinion  filed  October  26,  1903. 

Statements — This  is  an  appeal  from  a  judgment  in  favor 
of  appellees  and  against  appellant  for   the  sum  of  §2,376. 
The  suit  was  brought  on  the  following  certificate  : 
'*  No.  of  Certificate  40CS.  Assessments  81.40. 

Supreme   Council   Catholic  Knights   and   Ladies  of 
America. 
Incorporated. 
[75  Seal.]  certificate  of  membership. 

This  is  to  certify  that  Mrs.  Catherinr  Beggs,  of  Branch 
No.  75,  located  at  Chicago,  111.,  is  a  full  rate  member  of  the 
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Supreme  Council  Catholic  Knights  and  Ladies  of  America, 
ana,  in  case  of  »the  death  of  the  member,  said  Supreme 
Council  agrees  to  pay  all  benefits  arising  from  said  mem- 
bership, to  her  son  David  Beggs,  $1,000;  son  Thomas  J. 
Beggs,  $300;  daughter  Elizabeth  Furey,  $100;  daughter  Isa- 
bella Brown,  $300;  or  in  this  proportion. 

In  testimony  whereof  witness  the  seal  of  the  Supreme 
Council  and  the  signatures  of  its  Supreme  Secretary,  this 
20th  day  of  January,  1897.  at  Louisville,  Ky.  • 

[Seal.]         T.  F.  Henley,  S.  S. 
We  hereby  certify  that  the  above  named   member  was 
dulv  initiated   by  Branch   No.  75  at  the   regular  meeting 
held  on  February  3,  1897. 

Mrs.  Amanda  M.  Halton, 

President. 
Mrs.  E.  a.  Riordan, 

Eec.  Secy." 

Catherine  Beggs  died  August  12,  1897. 

Appellant  pleaded  the  general  issue  and  a  number  of 
special  pleas.  The  appellees  filed  replications  to  the  special 
pleas.  The  defense  relied  on,  and  which  is  pleaded  and 
put  in  issue  is,  in  substance,  that  Catherine  Beggs  obtained 
the  certificate  of  membership  by  false  and  fraudulent  mis- 
representations; that  in  her  application  for  membership 
in  the  appellant  society  she  knowingly,  willfully  and  falsely 
stated  that  she  was  forty -eight  years  of  age  and  born  in  the 
year  1849;  that  in  fact,  she  was,  at  the  time  of  signing  said 
application,  more  than  fifty  years  of  age;  that  section  72  of 
appellant's  constitution  excludes  from  membership  all  per- 
sons above  the  age  of  fifty  years,  and  that  said  Catherine 
secured  her  membership  by  false  and  fraudulent  statements 
in  her  said  application,  and  that  said  certificate  of  member- 
ship would  not  have  been  issued  by  appellant,  had  it  not 
been  imposed  on  and  deceived  by  said  false  and  fraudulent 
statements.  Section-  72  of  appellant's  constitution  pur- 
ports to  be  set  out  in  full  in  appellant's  fourth  special  plea, 
and  is  as  follows  : 

'•  Section  72.  No  person  shall  be  admitted  to  member- 
ship in  this  branch  unless  a  practical  Catholic,  of  good 
moral  character,  and  not  a  member  of  any  organization 
condemned  by  the  church,  sound  in  bodily  health,  free  from 
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all  infirmities  or  disease,  between  the  ages  of  eighteen  and 
fifty  years.  The  Jaws  of  the  diocese  m  which  members 
reside  shall  govern  the  question  of  his  practical  Catholicity." 

The  plea  also  sets  out  the  rates  of  assessments  for  differ- 
ent ages  of  the  members,  showing  the  rate  of  assessment  at 
the  age  of  forty-eight  years  to  be  $1.40  per  month,  and  the 
assessment  at  the  age  of  forty-four  years  to  be  $1.50  per 
month.  The  plea  also  sets  out  the  application,  which  is 
as  follows : 

"Application  for  Membership. 
To  THE  Officers  and  Members  of  St.  Patrick's  Branch 
No.  75,  C.  K.  &  L.  of  A. : 

Having  read  the  constitution  and  laws  of  your  order,  and 
subordinate  constitution  and  your  by-laws,  being  fully 
acquainted  with  the  objects  of  your  order,  and  fully  indors- 
ing them,  I  desire  to  become  a  member  of  your  branch  and 
your  order.  If  declared  eligible  to  membership  and  ad- 
mitted upon  examination,  I  do  promise  faithfully  to  carry 
out  the  principles  as  set  forth  in  the  constitution  of  your 
order,  your  subordinate  constitution  and  by-laws,  and  upon 
failure  upon  my  part  to  strictly  conform  to  the  constitution 
and  subordinatJe  constitution  and  by-laws  that  now,  or  may 
hereafter,  govern  the  order  as  well  as  your  branch,  I  do 
hereby  agree  to  forfeit  all  right  to  membership  and  benefits; 
and  furthermore,  do  pledge  (under  pain  of  forfeiture  of  all 
rights  of  membership  and  benefits)  that  the  following  state- 
ments are  true : 

Name  in  full :    Mrs.  Catherine  Beggs. 

Place  of  birth :     Born  in  Ireland,  county  of  Mayo. 

Age  at  nearest  birthday,  48  years. 

Date  of  birth,  year  1849,  month,  5th  day  of  May. 

1  do  hereby  declare  that  I,  who  have  proposed  for  mem- 
bership in  Branch ,  C.  K.  &  L.  of  A.,  am  now  in  good 

health,  and  that  I  ordinarily  enjoy  good  health,  and  that  in 
the  above  I  have  not  withheld  any  material  information  or 
circumstance.  And  I  hereby  agree  that  the  statements  and 
representations  contained  in  the  foregoing  application  for 
membership,  and  the  foregoing  statements  made  b}^  and  for 
me,  and  also  in  the  medical  examination,  shall  be  "the  basis 
of  my  membership  in  the  said  C.  K.  &  L.  of  A.,  the  truth- 
fulness of  all  which  I  warrant,  and  that  if  the  same  or  any 
part  of  them  are  in  any  material  respect  untrue,  or  if  there 
shall  be  any  omission,  or  neglect,  to  pay  any  of  the  assess- 
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raents,  fines  or  dues,  on  or  before  the  days  on  which  the 
same  shall  fall  due,  that  then,  in  either  event,  the  certificate 
of  membership  which  may  be  issued  hereon  shall  be  void, 
and  all  money  which  may  have  been  paid  on  account  of 
such  membership  shall  be  forfeited  to  the  Supreme  Council, 
C.  K.  &  L.  of  A.  I  further  agree  that  under  no  circumstances 
shall  the  certificate  of  membership  hereby  applied  for  be 
in  force  until  the  actual  payment  to,  and  acceptance  of,  the 

premium  by  Branch  No ,  as  agent  for  the  Supreme 

Council,  C.  K.  &  L.  of  A.,  nor  until  said  benefit  certificate 
has  been  delivered  to  me  at  a  regular  meeting  of  said 
branch,  during  lifetime  and  good  health.  1  further  agree, 
if  accepted,  to  abide  b}''  the  rules  and  regulations  of  this 
order. 

Dated  at  Chicago,  111.,  this  13th  day  of  January,  1897. 

Mrs.  Catherine  Beggs, 

1038  W.  Taylor  Street. 

I  hereby  certify  that  I  have  read  the  above  questions 
before  signing,  and  that  they  have  been  correctly  written 
as  given  by  me.  I  warrant  that  they  are  full,  complete 
and  true,  and  that  no  statement  has  been  made  to,  or  by, 
the  medical  examiner,  or  any  representative  of  the  society, 
contrary  to  or  modifying  any  of  them  as  written.  I  am 
the  person  who  made  and  signed  the  application  for  mem- 
bership, in  Branch  No ,  C.  K.  &  L.  of  A.,  which  is 

attached  to  this  report. 

Signed  this  13th  day  of  January,  1897. 

'  Catherine  Beggs." 

Appellees  put  in  evidence  the  certificate  of  membership, 
proved  the  delivery  thereof  to  Catherine  Beggs,  the  death 
of  Catherine,  August  12, 1897,  and  that  she  paid  her  assess- 
ments, at  the  rate  of  $1.40  per  month,  up  to  and  including 
August,  1 897,  and  rested. 

Appellant  then  called  Elizabeth  Kiordan,  who  testified 
that  the  signature  to  the  application  for  membership,  signed 
"  Mrs.  Catherine  Beggs,"  was  Mrs.  Beggs'  signature.  Ap- 
pellant's attorney  then  offered  the  application  in  evidence, 
but  the  court  excluded  it.  The  witness  then  testified  that 
a  book  shown  to  her  was  "  A  constitution  of  the  Supreme 
Council  Catholic  Knights  and  Ladies  of  America,  the 
reserve  fund  law,  the  constitution  of  subordinate  branches, 
and  the  sick  benefit  laws."     Appellant  then  offered  the 
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l)ook  in  evidence,  but  the  court,  on  general  objection,  not 
specifying  reasons,  of  appellees'  attorney,  excluded  it. 

Mary  l3rown,  a  sister  of  appellees,  was  called  by  appel- 
lant and  duly  sworn,  and  appellant's  attorney  offered  to 
prove  by  her,  and  also  by  Elizabeth  Furcy,  one  of  the  appel- 
lees, that  Catherine  Beggs  was  married  in  the  year  1854  and 
had  a  child  in  1856,  and  that  her  child  and  her  first  husband, 
Kelly,  died,  and  that  she  married  David  Beggs  in  1857,  and 
further  offered  to  prove  by  the  witness  Brown  that  she 
knew  her  mother's  age,  and  that  she  was  sixty  years  of  age 
when  she  joined  the  appellant  society.  The  court,  on  gen- 
eral objection,  excluded  the  evidence.  Appellant's  attorney 
then  offered  to  read  certain  depositions  taken  in  the  cause. 
The  court,  on  general  objection  by  appellees'  attorney, 
excluded  all  the  depositions,  and  instructed  the  jury  peremi)- 
torily  to  find  the  issues  for  the  plaintiffs  and  to  assess  the 
plaintiffs'  damages  at  the  sum  of  $2,376. 

Oscar  E.  Leinkn,  attorney  for  appellant. 

James  McCartney,  attorney  for  appellees. 

Mr.  Pkesidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  evidence  offered  by  the  appellant,  which  was  excluded 
by 'the  court,  tended  strongly  to  prove  the  defense  of  appel- 
lant that  Catherine  Beggs,  in  her  application  for  member- 
ship, willfully  and  falsely  misstated  her  age  to  be  forty-eight 
\'^ears,  when  in  fact  her  age  was  much  in  excess  of  forty- 
eight  years.  It  is  not  contended  by  appellees'  counsel  that 
the  excluded  evidence  did  not  tend  to  prove  appellant's 
defense,  as  set  up  in  its  pleas.  The  contention  is  that  no 
such  defense  is  admissible  at  law.  Counsel  say  in  their 
printed  agreement : 

**  The  sole  and  only  issue  in  the  case,  below  and  here,  is, 
was  the  appellant's  defense  properly  interposed  at  law,  or 
was  its  only  remedy  in  equity.  This  was  the  only  question 
then,  and  is  the  only  question  now." 

What  the  issues  in  a  cause  are  is   solely  determinable  by 
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reference  to  the  pleadings  in  the  cause,  and  no  such  issue  as 
stated  by  appellees'  counsel  is  raised  by  the  pleadings. 
If  the  defense  set  up  in  appellant's  pleadings  could  not  be 
availed  of  in  a  court  of  law,  appellees'  counsel  should  have 
demurred;  but  they  replied  issuably,  traversing  the  pleas, 
thereby  impliedly  admitting  that  the  matters  averred  in 
them  constitute  a  good  defense  to  the  action. 
Appellees'  counsel  further  say  : 

"If  such  an  application  was  made  by  Catherine  Beggs  it 
was  in  the  nature  of  a  proposition  for  the  contract,  an 
inducement  to  issue  the  same,  or  as  a  memorandum  of  pre- 
vious negotiations  between  the  parties  concerning  the  con- 
tract, and  was,  therefore,  collateral  to  the  contract  itself, 
and  could  not  be  proven  in  an  action  at  law.  And  the  trial 
court  sustained  the  objection,  holding  that  the  beneficiaries 
took  the  contract  free  and  clear  of  any  conditions  not 
expressed  in  the  contract  itself,  and  that  if  the  contract  was 
obtained  by  fraud  or  misrepresentation,  other  than  in  the 
execution  of  the  instrument  itself,  the  only  remedy  was  in 
a  court  of  equity." 

The  proposition  of  appellees'  c6unsel  is,  in  substance,  that 
if  one  obtains  a  certificate  of  membership  in  a  benefit 
society,  contrary  to  its  constitution  and  by-laws,  by  means 
of  willful  false  statements  i3  regard  to  a  material  matter, 
this  can  not  be  set  up  as  a  defense  to  an  action  at  law  on 
the  certificate,  unless  the  application  containing  the  alleo^ed 
false  statements  is,  by  reference  or  otherwise,  made  a  part 
of  ihe  certificate.  We  a^re  inclined  to  think  that  appellees' 
counsel  have  failed  to  distinguish  between  warranties, 
which  form  apart  of  a  contract  of  insurance  or  beneficiary 
certificate,  and  representations  made  by  the  applicant  for 
insurance,  or  certificate  of  membership,  as  the  case  may  be. 
In  Commonwealth  Ins.  Co.  v.  Monninger,  18  Ind.  352, 
cited  by  appellees'  counsel,  the  insurance  company  relied 
on  certain  statements  in  the  application  for  insurance  as 
warranties,  which  application  was  not  made  a  part  of  the 
policy  by  reference  or  otherwise.  The  court  held  that  the 
statements  were  not  warranties,  and  say  : 

"Viewing  the  conditions  and  application  with   reference 

Vol.  CX  10 
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to  the  law  of  insurance,  we  are  of  opinion  tlie  statements 
made  should  be  regarded  as  representations;  the  technical 
sense  of  which,  in  that  respect,  as  distinguished  from  war- 
ranty, is  well  defined  to  be,  'a  verbal  or  written  statement, 
made  by  the  assured  to  the  underwriter  before  the  subscrip- 
tion of  the  policy,  as  to  the  existence  of  some  fact,  or  state 
of  facts,  tending  to  induce  the  underwriter  more  readily  to 
assume  the  risk,  by  diminishing  the  estimate  he  would 
otherwise  form  of^it.'  Arn.  on  Ins.  489.  It  is  a  part  of 
the  preliminary  proceedings  which  propose  the  contract; 
and  a  warranty  is  a  part  of  the  contract,  as  it  has  been  com- 
))leted.  Ang.  on  F.  &  L.  Ins.  178.  A  want  of  truth  in  the 
representation  is  fatal,  or  not,  to  the  insurance,  as  it  hap- 
pens to  be  material  or  immaterial    to  the  risk  undertaken. 

(Id.)" 

The  definition  of  representations  given  by  the  Indiana 
court  is  substantiall}''  the  same  as  that  given  by  other 
courts.  1  Bacon  on  Benefit  Societies  (2d  Ed.),  Sec.  200. 
The  court  in  the  case  cited  further  say  : 

"  If  the  facts,  as  disclosed  in  the  evidence,  showed,  as 
indicated  by  the  findings  of  the  jury,  that  the  untrue  state- 
ments made  by  the  plaintiff  did  not  induce  the  defendant 
to  take  the  risk,  and  the  defendant  was  not  deceived  as  to 
the  same,  then  they  were  not  material  in  determining  the 
question  whether  said  risk  should  be  taken  by  the  defend- 
ant, or  the  estimate  of  defendant  in  reference  thereto." 

This  language  impliedly  indicates  the  opinion  of  the 
court,  that  if  the  evidence  and  the  findings  of  the  jury  had 
been  that  the  untrue  statements  induced  the  defendant  to 
take  the  risk,  and  deceived  the  defendant,  then  they  were 
material  and  a  good  defense.  In  Ruse  v.  Mut.  Benefit  L. 
Ins.  Co.,  23  N.  Y.  516,  the  question  was  whether  a  prospec- 
tus distributed  by  the  company  was  a  part  of  the  contract 
of  insurance,  and  the  court  held  that  it  was  not,  and  did 
not  bind  the  compan3\  But  the  court,  in  its  opinion, 
(lb.  520),  say  : 

''  A  representation  to  the  assured,  if  false,  avoids  the 
policy." 

Citizens'  Ins.  Co.  v.  Hoffman,  12S  Ind.  370,  merely  holds 
that  statements  in  the  application  not  incorporated  in  or 
referred  to  by  the  policy  are  not  deemed  warranties,  and 
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cites  with  approval  the  definition  of  representation,  as 
distin«;uished  from  warranty,  in  Ins.  Co.  v.  Monninger, 
»uyra. 

Bliss  on  Life  Insurance,  an  author  relied  on  by  appellees' 
counsel,  says  (3d  Ed.,  Sec.  40) : 

"A  representation,  however,  need  only  be  substantially 
complied  with,  and  in  particulars  material  to  the  risk; 
though  if  the  misrepresentation  is  fraudulent,  it  will  avoid 
the  contract  even  where  it  relates  to  a  matter  not  material 
to  the  risk;  that  is  to  say,  if  the  representation  is  made  with 
intent  to  deceive,  or  is  shown  to  have  been  false  within  the 
knowledge  of  the  assured,  it  makes  no  difference  whether 
it  is  as  to  a  material  circumstance." 

Kerr  on  Frauds,  cited  by  appellees'  counsel,  p.  44,  says : 

"  Courts  of  equity  and  courts  of  law  have,  in  general,  a 
concurrent  jurisdiction  to  suppress  and  relieve  against 
fraud,"  and  the  text  is  fully  sustained  by  decisions  of  the 
Supreme  Court  of  this  state. 

In  Whitney  v.  Roberts,  22  111.  381,  384,  the  court  quote 
with  approval  the  following  from  Chitty  on  Contracts  : 

"  Fraud  avoids  a  contract  ah  initio,  both  at  law  and  in 
equity,  whether  the  object  be  to  deceive  the  public,  or  third 

fsrsons,  or  one  party  endeavors  thereby  to  cneat  the  other, 
or  the  law  will  not  sanction  dishonest  views  and  practices 
by  enabling  an  individual  to  acquire,  through  the  medium 
of  his  deception,  any  right  or  interest." 

In  Jamison  v.  Beaubien,  3  Scam.  113,  the  court  say : 

*.*  Fraud,  it  is  said,  vitiates  all  acts,  as  between  the  parties 
to  it;  nor  can  there  be  a  doubt  that  fraud  is  cognizable  in 
a  court  of  law,  as  well  as  equity.  It  is  an  admitted  prin- 
ciple that  a  court  of  law  has  concurrent  jurisdiction  with  a 
court  of  equity  in  cases  of  fraud."  See,  also,  Kirkpatrick 
V.  Clark,  132  111.  342,  249-50,  citing  with  approval  Jami- 
son V.  Beaubien,  supra,  3  Blackstone's  Com.,  Cooley's  Ed., 
Sec.  430,  parag.  3,  and  Bouvier's  Law  Dictionary,  Fraud, 
parag.  9. 

But  the  extraordinary  position  is  assumed  that  because  the 
application  is  not,  by  reference  in  the  certificate,  or  other- 
wise, made  a  part  of  the  certificate,  the  application  can  not  be 
put  in  evidence  to  show  that  the  alleged  false  and  fraudulent 
statements  were  made.  Stated  in  the  abstract,  the  contention 
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is  that  if  a  party  to  a  written  contract  seeks  the  benefit  of  it 
by  an  action  at  law  to  enforce  it,  no  evidence  extrinsic  to  the 
contract  is  admissible  that  he,  the  plaintiff,  by  fraud  and 
deceit,  induced  the  defendant  to  enter  into  the  contract. 
This  would  practically  oust  the  law  courts  of  jurisdiction  to 
inquire  whether  written  con trstcts  were  induced  and  obtained 
b}'^  fraud,  because  the  fraud  rarely,  if  ever,  appears  on  the 
face  of  the  instrument.  Appellees  contend  that,  if  the  issu- 
ing of  the  certificate  was  induced  by  false  and  fraudulent 
statements,  as  alleged  in  appellant's  pleas,  appellant  must 
seek  relief  in  equity  by  bill  to  have  the  certificate  of  mem- 
bership set  aside.  Were  appellant  so  to  do,  there  can  be  no 
doubt  that  the  equity  court  would  admit  in  evidence  and 
consider  the  application.  But,  as  has  been  shown,  courts 
of  law  and  courts  of  equity  have  concurrent  jurisdiction  in 
cases  of  fraud,  and  the  rules  of  evidence  are  the  same  in 
both  courts.  There  is  a  material  distinction  between  cases 
in  which  the  defense  is  a  breach  of  warranty  by  the  assured, 
and  cases  in  which  the  defense  is  that  the  contract  was 
induced  by  the  false  and  fraudulent  representations  of  the 
assured.  In  the  former  class  of  cases  the  warranty  must, 
in  order  to  make  the  defense  available,  be  a  part  of  the  con- 
tract, because  the  defense  is  that  the  assured  has  broken 
his  contract  of  warranty  (Commonwealth  Ins.  Co.  v.  Mon- 
ninger,  siipra),  while  in  the  latter  class  of  cases  the  defense 
is  not  that  the  assured  has  broken  his  contract,  but  that  he, 
by  false  and  fraudulent  statements,  induced  the  insurer  to 
enter  into  the  contract.  Instances  are  not  rare  in  which  it 
has  been  held  by  courts  of  law  that  fraud  may  be  proved 
dehors  the  instrument  relied  upon  by  a  party.  Jamison  v. 
Beaubien,  sujrra^  was  ejectment  by  Beaubien,  and  he  relied 
on  a  certificate  of  purchase  and  sale  by  pre-emption.  The 
defendant  offered,  in  the  trial  court,  to  prove  that  the  cer- 
tificate was  obtained  by  fraud  and  collusion  between  Beau- 
bien and  the  land  officers  who  (granted  the  certificate.  The 
trial  court  excluded  the  evidence,  but  the  Supreme  Court 
held  this  error,  saying  : 

"  The  evidence  offered  went  directlv  to  the  validitv  of  the 
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certificate  of  pre-emption  purchase.  If  it  had  its  inception 
in  fraud,  it  was  certainly  competent  for  the  defendant  to 
show  the  fact;  and  if  the  officers  granting  it  were  parties 
to  the  fraudulent  act,  it  was  no  doubt  void,  and  might  be 
impeached  in  an  inquiry  in  which  the  pre-emptor  was  a 
party."     See,  also,  Whitney  v.  Roberts,  supra. 

Greenleaf,  discussing  the  rule  excluding  parol  contempo- 
raneous evidence,  writes : 

"  It  is  in  the  next  place  to  be  noted  that  the  rule  is  not 
infringed  by  the  admission  of  parol  evidence  showing  that 
the  instrument  is  altogether  void,  or  that  it  never  had  any 
legal  existence  or  binding  force,  either  by  reason  of  fraud, 
or  for  want  of  execution  and  delivery,  or  for  the  illegality 
of  the  subject-matter.  *  *  *  Fraud,  practiced  by  the 
party  seeking  the  remedy,  upon  him  against  whom  it  is 
sought,  and  in  that  which  is  the  subject-matter  of  the  action 
or  claim,  is  universal! v  held  fatal  to  his  title."  1  Greenleaf 
on  Ev.,  13th  Ed.,  Sec.  284.  *  *  *  "As  a  written  instru- 
ment in  general  derives  its  authenticity  from  the  aid  pf 
external  evidence,  it  may  in  like  manner  be  defeated.  Thus 
a  written  instrument  ma}'^  be  impeached  by  extrinsic  evi- 
dence, on  the  ground  of  fraud,  even  in  the  case  of  a  record." 
2  Starkie  on  Ev.,  7th  Am.  Ed.,  Sec.  765. 

"  The  fraud  may  be  proved  by  parol  evidence  or  any  cir- 
cumstances, however  contrary  to  'the  apparent  facts  or 
statements  in  the  written  instrument."  2  Saunders  on  PL 
&  Pr.,  5th  Am.  Ed.,  Sec.  66, 

We  do  not  regard  Papke  v.  Hammond  Co.,  192  111.  631, 
relied  on  by  appellees'  counsel,  as  applicable  to  such  cases 
as  the  present  one. 

The  constitution  of  appellant  is  a  part  of  the  contract. 
Niblack  on  Benefit  Societies,  Sec.  136.  The  evidence 
offered  by  the  appellant  tended  to  prove  appellant's  defense, 
and  the  court  erred  in  sustaining  the  general  objections  to 
the  offered  evidence  and  excluding  the  evidence,  and  in 
instructing  the  jury  to  find  the  issues  for  the  appellees. 
Therefore  the  judgment  will  be  reversed  and  the  cause 
remanded. 
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John  A.  Larson  y.  David  West. 

1.  Receivers— ir/ia<  is  Necessary  Where  Appointment  is  Sought 
upon  Ex  Parte  Application.— When SLreceiver  is  sought  to  be  appointed 
upon  an  ex  parte  application,  upon  the  ground  of  extreme  necessity, 
the  particular  facts  and  circumstances  rendering  such  summary  pro- 
ceeding necessary  should  be  set  forth  in  the  application,  and  a  mere 
statement  of  opinion  as  to  such  necessity,  even  though  made  under 
oath,  will  not  justify  a  departure  from  the  general  rule  requiring  notice 
of  the  application. 

2.  Same— WView  Appointment  Will  he  Made  Before  an  Ansu'^r  is  Put 
In. — A  receiver  is  not  usually  appointed  before  an  answer  is  put  in, 
unless  fraud  \»  clearly  proved  by  afRdavit,  or  when  it  is  shown  that 
imminent  danger  would  ensue  if  the  property  is  not  taken  under  the 
care  of  the  court. 

Bill  for  a  Receiver.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridgk  Hanecy,  Judge  presiding.  Heard  in  this  court  at 
the  March  term,  1908.    Reversed.     Opinion  filed  October  26,  1903. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  appointing  a  receiver  on  bill  filed  by  appellee.  The 
substance  of  the  bill,  as  abstracted,  is  as  follpws : 

**  West  is  to  furnish  $800  to  apply  on  contract  and  has 
furnished  same;  to  give  all  his  time  to  the  work  and  super- 
intend it  in  a  satisfactory  manner;  is  to  take  machinery  at 
same  price  '  which  we  have  paid  for  same,'  and  is  to  have 
one-half  the  profits.  Larson  is  to  handle  all  moneys,  pay 
all  bills  and  wages,  furnish  sufficient  money  to  complete 
work,  receive  one-half  the  profits  and  one-half  the  present 
cost  of  the  plant 'and  deliver  same  to  David  West  on 
completion  of  the  above  contract ' — both  equally  responsible 
for  any  loss. 

(Signed)     John  A.  Larson. 
David  West." 

"  Larson  &  West  made  contract  with  the  city  of  Elgin, 
copy  shown  as  Exhibit  A,  and  made  part  of  bill,  invested 
large  sums  of  money  buying  and  installing  machinery  and 
tools  to  carry  out  tlie  Elgin  contract.  They  performed  a 
large  part  of  the  work.  Controversies  arose  between  them 
and  the  city  of  Elgin,  and  they  were  compelled  to  'cease 
the  construction  of  the  work.'  Officials  of  Elgin  made 
proposition  of  settlement,  proposition  embodied  in  contract 
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shown  as  Exhibit  B.  The  city  of  Elgin  owes  the  firm  a 
large  sum  of  money  for  work  and  material  under  the  con- 
tract; there  is  at  Elgin  machinery,  tools,  etc.;  there  is 
deposited  with  the  city  of  Elgin  a  certified  check  for  $1,900 
and  cash  $20,  and  held  by  the  city  under  the  terms  of  its 
contract.  No  settlement  of  the  partnership  affairs  have 
been  made.  Larson  has  the  firm's  books,  has  collected  all 
moneys  '  that  have  been  collected,'  and  has  paid  out  all 
moneys;  upon  a  just  and  true  settlement  Larson  would  owe 
West  a  large  balance.  Larson  threatens  to  complete  the 
settlement  shown  by  Exhibit  B,  to  accept  the  $1,900  check 
and  deliver  to  the  city  of  Elgin  all  the  machinery,  tools  and 
material  now  at  Elijin — the  plant  and  property  is  worth  at 
least  $,4,000— and  Elgin  owes  the  firm  at  least  $3,000.  If 
settlement  is  completed  great  loss  will  accrue  to  West, '  and 
your  orator  fears  and  charges  that  he  is  in  danger'  of  los- 
ing hi$  interest  in  the  machinery,  tools  and  merchandise, 
«nnd  in  the  moneys  due  the  firm  and  all  interest  in  the  check 
for  $1,900,  and  Larson  ought  to  be  enjoined  from  yjroceed- 
ing  further  with  the  settlement  and  a  receiver  for  the 
partnership  assets  should  be  appointed." 

The  bill  prays  for  an  accounting,  a  receiver,  and  for' gen- 
eral relief,  and  is  sworn  to.  The  contract  with  the  city  of 
Elgin,  referred  to  in  and  made  a  part  of  the  bill,  is  of  date 
August  4,  1902,  and  is  for  the  construction  of  a  shaft  and 
ce#Lain  tunnels  in  said  city.  The  contract  price  is  $1,900, 
and  the  work,  by  the  terms  of  the  contract,  was  to  have 
been  completed  by  December  4,  1902.  The  contract  con- 
tains the  following  provision : 

"  If  it  appears  to  the  city  that  the  work  is  not  progress- 
ing with  sufficient  rapidity,  it  may  contract  with  others  to 
complete  the  work." 

The  draft  of  agreement  of  settlement,  made  by  reference 
a  part  of  the  bill,  recites  that  Larson  &  West  have  dug 
forty-three  feet  of  the  shaft,  have  machinery  and  materials 
on  the  ground,  have  deposited  a  certified  check  for  $1,900 
and  $20  in  cash  with  the  water  commissioners,  and  desire  to 
abandon  the  contract;  and  agrees  that  Larson  &  West  may 
abandon  contract,  the  city  to  keep  and  own  all  machinery 
and  i)ersonal  property,  except  new  Nye  pump,  in  lieu  of 
damaires  sustained.     Larson  &  AVest  to  have  returned  to 
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them  the  $1,900  check  and  $20  cash.  Boiler  borrowed  from 
Hammond  Bros,  not  to  go  to  city.  Larson  &  West  ''hereby  " 
receipt  to  said  city  in  full  of  all  claims.  Agreement  subject 
to  approval  of  Elgin  city  council. 

The  draft  of  agreement  is  dated  March  3,  1903.  The 
bill  was  filed  March  23,  1903,  and  on  recommendation  of  a 
master  a  receiver  was  appointed  the  same  day,  without 
notice  to  appellant.  The  receiver  qualified  and  March  26, 
1903,  filed  a  petition  in  the  cause,  averring  that  a  large 
amount  of  property  of  Larson  &  West,  consisting  of 
machinery,  tools  and  materials  used  in  the  construction  of 
a  certain  shaft  or  tunnel,  is  in  the  possession  of  the  city  of 
Elgin  (specifically  describing  the  property),  and  the  citj' 
also  has  in  its  possession  a  certified  check  for  $1,900  and 
§20  cash  belonging  to  said  firm;  that  petitioner,  March  21, 
1903,  made  demand  on  the  mayor,  city  clerk  and  water 
commissioners  of  said  city  to  turn  over  to  petitioner  tlie 
said  property,  and  they  refused  so  to  do.  Petitioner  prays 
that  the  mayor,  city  clerk  and  water  commissioners  (giving 
their  names)  may  be  made  parties  to  the  petition,  and  may 
answer  the  same,  without  oath,  and  for  a  rule  on  them  to 
show  cause  why  they  should  not  be  attached  for  contempt. 
Neither  the  city  of  Elgin  nor  any  of  its  oflBcers  is  a  pa#y 
to  the  bill. 

El'genk  Clifford,  attorney  for  appellant. 

Even  if  the  bill  had  set  forth  special  facts  and  circum- 
stances upon  which  appellee  based  his  alleged  fear  of  loss 
and  the  court  deemed  them  sufficient,  an  injunction  would 
have  served  every  purpose,  and  where  an  injunction  will 
preserve  the  status  quOy  a  receiver  will  not  be  a{)pointed 
without  notice.     McCarthy  v.  Peake,  18  How.  Pr.  140. 

Even  in  exceptional  cases  of  great  emergency,  when  the 
relief  is  demanded  for  the  prevention  of  irremediable  injury, 
the  courts  are  extremely  adverse  to  interference  ex  parte, 
and  will  ordinarily  entertain  the  application  only  after 
notice  to  defendant,  or  a  rule  to  show  cause.  High  on 
Receivers,  Seo.  Ill,  and  authorities  there  cited. 
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The  rule  requiring  notice  is  not  a  matter  of  discretion 
with  the  court,  but  one  which  the  courts  are  not  at  liberty 
to  disregard.  And  the  fact  that  a  receiver  is  appointed 
the  same  day  the  bill  is  filed,  without  notice,  is  sufficient 
ground  of  reversing  the  action  of  the  court.  High  on 
Receivers,  Sec.  112,  and  authorities  there  cited. 

No  appearance  by  appellee. 

Mr.  Presiding  Jcjstice  Adams  delivered  the  opinion  of 
the  court. 

The  ground  urged  for  a  reversal  of  the  order  is  that  the. 
receiver  was  appointed  without  notice  to  appellant. 

"  When  the  relief  is  sought  upon  an  ex  />(/;•/<?  application, 
upon  the  ground  of  extreme  necessity,  the  particular  facts 
and  circumstances  rendering  such  summary  proceeding  nec- 
essary should  be  set  forth  in  the  application,  and  a  mere 
statenient  of  opinion  as  to  such  necessity,  even  though 
made  under  oath,  will  not  justify  a  departure  from  the 
general  rule  requiring  notice  of  the  application."  High  on 
Receivers,  3d  Ed.,  Sec.  113,  and  cases  in  note  6,  which  fully 
support  the  text. 

In  Baker  v.  Administrator,  etc.,  32  111.  79,  115,  the  court 

say: 

"A  receiver  is  not  usually  appointed  unless  fraud  is 
clearly  proved  by  affidavit,  or  when  it  is  shown  that  immi- 
nent danger  would  ensue,  if  the  property  is  not  taken  under 
the  care  of  the  court  before  an  answer  is  put  in/'  See  also 
English  V.  The  People,  90  111.  App  54,  and  Consolidated 
S.  M.  ^  M.  Co.  V.  Loeber,  96  111.  App.  12S. 

We  are  of  opinion  that  no  special  facts  or  cfrcurastances 
warranting  the  appointment  of  a  receiver,  without  notice, 
are  shown  by  the  bill  in  this  cause,  and  that  the  appoint- 
ment of  the  receiver,  without  notice,  was  error.  ItVas 
averred  in  the  receiver's  petition,  the  property  of  the  par- 
ties is  in  the  possession  of  the  city  of  Elgin,  and  the  city 
proposed  a  settlement  as  averred  in  the  bill,  we  are  at  a 
loss  to  understand  why  the  city  was  not  made  a  party  to 
the  bill.  Had  the  city  been  made  a  party,  and  notice  given 
it  of  the  application  for  a  receiver,  it'  can  hardly  be  pre- 
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suined  that  it  would  have  executed  the  draft  of  agreement 
of  settlement  pending  the  application. 

No  appearance  has  been  entered  or  brief  or  argument 
filed  for  the  appellee. 

The  order  appointing  the  receiver  will  he  reversed. 


110^   154  Pittsburg,  Cincinnati,  Cliicago  &  St.  Louis  R.  R.  Co.  v. 

Louise  Smith. 

1.  Railroads— Pub/ /c  Have  a  Right  to  Rely  upon  the  Performance 
of  a  Flagman's  Duty.— It  is  the  flagman's  duty  to  know  of  the  approacli 
of  trains  and  to  give  timely  warning  to  all  persons  attempting  to  cross 
the  raih'oad  tracks,  and  the  pubhc  have  a  rigiit  to  rely  upon  a  reason- 
able performance  of  that  duty. 

2.  Ordinary  Care— ^  Question  for  the  Jury, — What  a  reasonably 
prudent  person  would  do  for  his  own  safety  under  the  circ^mstiinces  of 
any  particular  case  is  a  question  of  fact  for  the  jury. 

3.  Special  Verdicts— Co?frf  May  Submit  an  Instruction  to  Jury  to 
Find  Sjiccially  Without  Submitting  it  First  to  Counsel.— The  court,  on 
its  own  motion,  may  require  the  jury  to  find  specially  upon  any  material 
question  of  fact  under  Section  58a,  Chapter  110.  R.  S.,  without  first  sub- 
mitting its  special  finding  to  the  parties  to  the  action,  or  to  either  of 
them  before  presenting  the  same  to  the  jury. 

4.  SxUK—Poiver  of  Court  in  Respect  of,  is  the  Same  as  of  Writ  ten 
JnsirMCf/ons.— The  power  of  the  court  in  respect  of  instructions  to  the 
jury  to  find  specially  is  the  same  as  is  its  power  concerning  written 
instructions. 

5.  Appellate  Court  Practice— Error  w  Oiving  Instruction  Will 
Only  be  Considered  Wliere  All  Instructions  Oiven  Are  Set  Out  in  Full. — 
Error  in  giving  instructions  will  be  considered  upon  appeal  or  writ  of 
error  only  when  all  the  instructions  given  are  set  out  in  full  in  the 
abstract. 

6.  Same— Where  an  Appellate  Court  Will  Not  Substitute  its  Judg- 
ment as  to  the  Amount  of  Damages  for  that  of  the  Jury  and  of  the  Trial 
Court. — An  appellate  court  is  very  reluctant  to  substitute  its  juil<<ment 
as  to  the  amount  of  damages  for  that  of  the  jury  and  of  the  tri.il  court. 
It  will  not  do  so  unless  it  is  clearly  manifest  that  the  jury  have  abused 
the  discretion  vested  in  them. 

7.  Damages—  When  S^.OOO  Not  Excessive.  —Plaintiff  as  a  result  of  the 
injury  received  two  contusions  on  the  head,  one  of  which  was  merely 
a  scalp  wound,  and  in  the  other  the  skull  was  crushed  a  little,  such  con- 
dition being  liable   to  cause  headaches;  a  wound  in   the  thigh  which 
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resulted  in  an  abscess  which  is  liable  to  cause  pain  and  difficulty  in 
walking,  because  the  muscle  or  tissue  is  somewhat  destroyed;  an 
aneurism  just  below  the  right  hip  joint  which  would  weaken  the  limb, 
and  had  one  ear  nearly  torn  off.     Held,  $2,000-  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  pre- 
siding. Heard  in  this  court  at  the  October  term,  1002.  Affirmed. 
Opinion  filed  October  26,  1903. 

This  is  an  action  on  the  case  brought  by  appellee  against 
appellant  and  the  Chicago  Terminal  Transfer  Railroad 
Company  to  recover  damages  for  injuries  received  by  her 
December  8, 1899,  at  the  intersection  of  the  tracks  of  appel- 
lant and  Thirtj'^-fifth  street  in  the  city  of  Chicago.  On  the 
trial  the  court  directed  a  verdict  in  favor  of  the  terminal 
company,  and  submitted  the  question  of  the  liability  .of 
appellant  to  the  jury.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  sum  of  $2,000  against  appellant,  from 
which  judgment  this  appeal  is  taken. 

Thirty-fifth  street  runs  east  and  west.  In  the  middle  of 
the  street  lie  two  street  car  tracks.  Across  the  street  and 
j)erpendirular  to  the  line  of  its  direction  there  are  six  steam 
railroad  tracks,  the  two  west  of  which  are  owned  by  appel- 
lant, over  which  it  runs  its  trains,  using  the  east  track  for 
its  north-bound  trains  and  the  west  track  for  its  south- 
bound trains.  A  very  few  feet  west  of  the  west  track,  and 
north  of  the  north  curb  line  of  the  street,  is  a  flagman's 
shanty.  The  distance  between  the  nearest  rails  of  appel- 
lant's two  tracks,  as  is  shown  by  the  plat  in  evidence,  is 
about  ten  feet. 

The  facts  of  the  accident  are,  that  on  that  day  at  2:30 
p.  M.,  appellee,  who  was  familiar  with  this  crossing,  and 
two  other  women,  were  going  west  along  the  south  side  of 
Thirty-fifth  street.  When  they  reached  this  crossing  a 
long  freight  train  was  going  north  upon  appellant's  east 
track.  The  women  crossed  three  or  four  tracks  east  of  the* 
one  upon  which  the  freight  train  was  passing,  and  then 
stood  waiting  for  it  to  get  by.  As  soon  as  the  last  car  of 
that  train  had  passed  the  sidewalk  upon  which  they  stood, 
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they  started  west,  appellee  being  a  step  behind  the  other 
two  women.  Before  appellee  started,  the  rear  of  the  train 
was  about  the  north  line  of  Thirty-fifth  street.  She  glanced 
north  but  saw  no  other  train.  She  looked  for,  but  did  not 
see,  the  flagman,  and  did  not  hear  any  one  call  to  her.  She 
then  proceeded  on.  The  freight  train,  as  it  went  over  the 
crossing  of  the  street  car  tracks,  made  so  much  noise  that  it 
deadened  all  other  sounds,  so  that  no  one  of  the  women 
heard*  the  whistle  or  the  bell  of  the  south-bound  train. 
The  two  women  who  preceded  her  crossed  in  safety,  but 
appellee  was  struck  and  injured  by  the  south-bound  train, 
which  she  did  not  see.  Neither  of  the  other  two  women 
saw  the  flagman.  Mrs.  Hines,  when  she  reached  the 
middle  of  the  west  track,  saw  the  south-bound  train  for  the 
first  time,  and  jumped  out  of  its  way.  At  the  same  time 
she  saw  the  flagman  standinggust  west  of  the  track,  a  little 
south  of  his  shanty.  No  one  of  the  women  looked  north 
along  the  tracks,  excepting  just  as  they  started  to  cross. 
The  bell  upon  the  south-bound  train  was  ringing  automat- 
ically. The  whistle  was  blown  before  reaching  the  cross- 
ing and  again  as  a  danger  signal  when  the  engineer  saw  the 
danger  of  the  situation.  The  position  of  the  flagman  at 
the  time  of  the  accident  is  in  dispute.  He  was  in  company 
wuth  a  policeman  then  on  duty  at  this  crossing. 

Jessk  13.  Barton,  attorney  for  appellant;  Geokge  Wil- 
LARD,  of  counsel. 

Francis  T.  Murphy,  attorney  for  appellee. 

AVhere  the  abstract  does  not  contain  all  the  instructions 
that  were  given,  the  court  can  not  consider  an  exception  to 
the  giving  of  certain  instructions.  Thompson  v.  People, 
192  111.  80;  Pratt  v  Paris  Gas  Co,,  155  111.  531;  Roodhouse 
V.  Christian,  158  111.  137;  City  Electric  Ey.  Co.  v.  Jones, 
161  111.  47;  Staude  v.  Schumacher,  187  111.  187;  Gibler  v. 
City  of  Mattoon,  1G7  111.  18. 

The  court  has  the  right  of  its  own  motion  to  submit  a 
special  finding  to  the  jury.     Norton  v.  Volzke,  158  111.  4oy. 


Chicago — First  District — A.  I).  1903.      157 

p.,  C,  C.  &  St  L.  R.  R.  Co.  T.  Smith. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellant  insists  that  the  trial  court  erred  in  refusing  to 
give  certain  instructions  offered  by  it.  The  abstract  shows 
that  other  instructions  were  offered  by  appellant  and  given 
by  the  court  to  the  jury,  but  does  n6t  show  what  those 
instructions  are.  In  Thompson  v.  People,  192  111.  81,  the 
Supreme  Court  say : 

"  We  have  repeatedly  held  that  error  in  giving  instruc- 
tions will  be  considered  upon  appeal  or  writ  of  error  only 
when  all  the  instructions  given  are  set  out  in  full  in  the 
abstract." 

If  the  giving  or  the  refusing  to  give  instructions  is  as- 
signed for  error,  it  is  not  sufficient  to  set  out  such  instruc- 
tions only,  thus  sending  the  reviewing  court  to  the  record 
for  the  purpose  of  ascertaining  whether  the  other  instruc- 
tions neutralize  the  errors  coniplained  of.  All  the  instruc- 
tions asked  upon  the  trial  should  be  set  out  in  the  abstract. 
City  of  Roodhouse  v.  Christian,  158  111.  137. 

The  only  charge  of  negligence  in  the  declaration  upon 
which  the  jury  logically  could  base  a  verdict  for  appellee, 
is  that  the  flagman  failed  to  reasonably  signal  and  warn 
her  of  the  approaching  danger.  The  flagman,  who  was  on 
the  west  side  of  the  tracks,  says : 

"A  passenger  train  came,  and  I  looked  under  the  cars 
and  saw  three  ladies  on  the  tracks  off  on  the  east  side 
track.      I    hollered,  ' Stop  there,  you  will  get  run  over.'" 

The  police  officer  who  was  with  the  flagman,  by  looking 
under  the  freight  cars,  also  saw  the  three  women  standing 
east  of  the  freight  train.     He  testified  : 

"  We  tried  to  warn  the  ladies  from  coming  over  all  we 
could.  *  *  *  As  soon  as  the  flagman  and  I  saw  the 
ladies  we  hollered  to  them  as  loud  as  we  could." 

There  is  much  testimony  tending  to  show  that  the  noise 
of  the  lorig  freight  train  passing  over  the  rails  of  the  street 
car  lines  was  so  great  as  to  drown  not  only  the  voices  of 
the  flagman  and  police  officer,  but  also  to  drown  the  sound 
of  the  bell  upon  the  engine  of  the  approaching  train. 

It  is  the  flagman's  duty  to   know  of  the  approach  of 
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trains  and  to  give  timely  warning  to  all  persons  attempt- 
ing to  cross  the  railroad  tracks,  and  the  public  have  a  right 
to  rely  upon  a  reasonable  performance  of  that  duty.  C.  & 
A.  R.R.  Co.  V.  Blaul,    175  111.183. 

There  is  evidence  tending  to  show  that  when  the  freight 
train  had  cleared  the  south  sidewalk  of  Thirty-fifth  street, 
the  passenger  train  was  yet  seventj^-five  feet  north  of  that 
street,  and  it  is  argued  that  the  flagman,  knowing  these 
women  were  standing  just  east  of  the  freight  train  and 
about  to  pass  over  the  west  track,  could  have  crossed  that 
west  track  in  perfect  safety,  and  it  was  his  duty  to  so  do,  if  he 
stood  where  he  says  he  was  standing,  and  thus  prevent  this 
accident.  It  is  also  urged  that  as  a  policeman  was  with 
him,  engaged  in  the  same  duty  of  warning  the  public  of 
approaching  trains,  reasonable  care  required  them  to  be 
upon  opposite  sides  of  these  two  tracks,  under  the  circum- 
stances here  presented.  Again,  it  is  said  that  the  flagman 
was  not  in  or  near  the  middle  of  the  street  when  the  freight 
train  cleared  the  crossing.  This,  it  is  claimed,  is  shown  by 
the  fact  that  no  one  of  these  three  women  saw  him  there; 
that  Joseph  Ilawley  testifies  that  while  the  freight  train 
was  crossing  Thirty-fifth  street  the  flagman  and  policeman 
were  leaning  up  against  the  shanty;  that  Mabel  Conway 
swears  that  when  appellee  was  struck  the  flagman  was 
then  near  the  shanty;  and  that  the  policeman  testifies  that 
while  the  freight  train  was  passing,  he  and  the  flagman 
were  standing  over  by  the  shanty.  Considering  all  the 
evidence,  the  jury  might  reasonably  find  that  these  two 
guardians  of  the  public  safety  were  at  or  so  near  the  shanty 
that  they  could  not  be  seen  by  these  women  at  the  instant 
the  freight  train  cleared  the  crossing,  thereby  permitting 
them  to  proceed  upon  their  way  without  warning  of  the 
impending  peril. 

It  is  also  urged  that  appellee  was  negligent  in  not  look- 
ing and  listening  more  carefully  before  she  started  to  cross 
the  west  track;  that  had  she  done  so  she  would  have  seen 
the  south-bound  train,  or  would  have  heard  the  call  of  the 
flagman  to  keep  back,  and  thus  have  escaped  injury.     It  is 
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admitted  that  appellee  had  passed  over  this  crossin^^  many 
times  before  she  was  injured,  and  knew  that  a  flagman 
was  on  duty  there.  She  says  she  looked  for  him  on  this 
occasion  before  she  proceeded  on  her  way,  and  did  not 
see  him.  Whether  she  had  aright  to  rely  upon  the  pre- 
sumption, arising  from  not  seeing  him  in  his  proper  place, 
that  there  was  no  impending  danger,  is  one  of  the  questions 
•which,  in  the  first  instance,  at  least,  was  for  the  jury  to 
determine  as  a  question  of  fact.  C.  &  A.  R.  R.  Co.  v.  Pear- 
son, 184  111.  387. 

It  is  impossible  to  frame  any  rule  which  will  fit  the 
almost  infinite  variety  of  circumstances  which  attend  rail- 
road crossing  accidents.  Hence  the  Supreme  Court  has 
wisely  refrained  from  attempting  to  formulate  a  rule  which 
shall  fix  what  a  reasonably  prudent  person  would  do  for 
his  own  safety  under  the  circumstances  of  any  particular 
case.  This  is  not  a  question  of  law,  but  is  a  question  of 
fact  for  the  jury.  Chicago  Junction  Ry.  Co.  v.  McGrath. 
203  111.511. 

These  two  questions,  of  negligence,  if  any,  upon  the 
part  of  appellant,  and  of  the  exercise  of  due  care  for  her 
personal  safety,  or  the  reverse,  upon  the  part  of  appellee, 
were  for  the  jury.  They  have  decided  each  of  these  ques- 
tions in  favor  of  appellee,  that  decision  has  been  approved 
by  the  learned  judge  who  presided  in  the  court  below,  and 
we  find  no  sufficient  reason  to  reverse  the  finding  in  these 
particulars. 

Counsel  for  appellant  say  that  the  trial  judge  erred  in 
submitting  an  instruction  for  a  special  verdict  to  the  jury 
without  having  first  shown  the  same  to  the  attorneys  in 
the  case.  This  contention  must  be  decided  against  appel- 
lant.    Sec.  58a,  Ch.  110  (Hurd),  provides: 

"In  any  case  in  which  they  (the  jury)  render  a  general 
verdict,  they  may  be  required  by  the  court,  and  must  be  so 
required  oii  request  of  any  party  to  the  action,  to  lind 
specially  upon  any  material  question  or  questions  of  fact 
which  shall  be  stated  to  them  in  writing,  which  questions 
of  fact  shall  be  submitted  by  the  party  requesting  the  same 
to  the  adverse  party  before  the  commencement  of  the 
argument  to  the  jury." 
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It  is  evident  that,  when  the  special  finding  is  requested 
l)y  a  party  to  the  action,  such  finding  must  be  submitted  to 
the  adverse  party  •*  before  the  commencement  of  the  argu- 
ment to  the  jury;"  but  the  court,  on  its  own  motion,  may 
require  the  jury  to  find  specially  upon  any  material  ques- 
tion of  fact.  The  words  of  the  act  do  not  require  the  court 
to  submit  its  special  finding  to  the  parties  to  the  action,  or 
to  either  of  them  before  presenting  the  same  to  the  jury. 
The  statute  is  an  addition  to  the  common  law,  and  therefore 
is  not  to  be  enlarged  by  interpretation.  The  power  of  the 
court  in  this  respect  is  the  same  as  is  its  power  concern- 
ing written  instructions.  Norton  v.  Volzke,  158  III.  402; 
Bryan  v.  Lamson,  8S  111.  App.  261. 

The  criticism  of  the  form  of  the  special  finding  submitted 
to  the  jury  by  the  court  is  not  well  founded. 

Appellant  objects  to  the  judgment  upon  the  ground  that 
it  is  excessive.     In  its  statement  of  facts  this  appears : 

**  The  doctor  who  attended  appellee  immediate!}'  after 
the  accident  testified  that  he  found  two  contusions  on  the 
head,  the  ear  nearly  torn  off,  and  bruises  on  her  shoulders 
and  right  leg  and  on  the  right  side  of  her  body.  One  of  the 
bruises  on  the  head  was  merely  a  scalp  wound,  and  in  the 
other  the  skull  was  crashed  a  little.  The  wound  in  the 
thijrh,  he  says,  resulted  in  an  abscess,  and  that  the  abscess  is 
liable  to  cause  pain  and  difficulty  in  walking,  because  the 
muscle  or  tissue  is  somewhat  destroyed.  Another  surgeon 
called  by  appellee  testified  that  he  had  examined  her  for 
the  purpose  of  testifying,  and  that  he  found  a  slight  depres- 
sion in  the  outer  table  of  the  skull  which  might  cause  head- 
aches, and  he  found  an  aneurism  just  below  the  right  hip 
joint  which  would  weaken  the  limb;  but  the  abscess  scar  he 
found  to  be  four  inches  above  the  right  knee.  Eiofht  days 
after  the  accident  a  physiciaaand  surgeon  employed  by  the 
Chicago  Terminal  Transfer  Railroad  Company  called  on 
appellee  and  took  her  statement  as  to  the  wounds  which 
she  had  received,  which  statement  was  signed  in  her  name 
by  her  husband,  he  having  his  wife's  authority  to  sign  the 
same.  That  statement  included  the  two  scalp  wounds  and 
the  wound  to  her  ear,  with  bruises  on  the  back  and  her 
knee,  left  forear^  ancl  buttocks.  The  testimony  showed 
that  Mrs.  Smith  was  a  comparatively  healthy  woman  before 
the  accident.     She  was  unconscious  nearly  forty-eight  hours 
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after  the  accident,  and  remained  in  bed  eight  weeks  and 
then  sat  up  in  a  chair  eight  weeks  before  she  started  to 
walk,  and  the  first  time  she  was  out  after  the  accident  was 
the  15th  of  May,  and  that  at  the  time  of  the  trial  she  suf- 
fers pains  in  her  right  leg  and  has  pains  in  her  back  and 
has  frequent  or  constant  headaches. 

An  appellate  court  is  very  reluctant  to  substitute  its  judg- 
ment as  to  the  amount  of  damages  for  that  of  the  jury  and 
of  the  trial  court.  It  will  not  do  so  unless  it  is  clearly 
manifest  that  the  jury  have  abused  the  discretion  vested 
in  them.     North  Chicago  St.  K.  R.  Co.  v.  Zeiger,  182  111.  12. 

A  verdict  for  $2,000  for  such  injuries  as  are  admitted  in 
the  foregoing  statement  does  not  indicate  that  the  jury  was 
moved  by  sympathy,  by  passion  or  by  prejudice.  The  case 
seems  to  have  been  fairly  and  deliberately  tried  and  full 
consideration  given  to  every  defense  interposed  by  appel- 
lant. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Adni'r. 

1 .  Instructions— Afiw*  he  Considered  Together  and  as  One  Charge.-- 
The  instructions  must  be  considered  together  and  as  one  charge.  If  the 
instructions  taken  as  a  whole  present  the  law  to  the  jury  with  substan- 
tial correctness,  it  is  sufficient. 

2.  Sa^u— Party  Can  Not  Complain  of  an  Error  Similar  to  One  in 
His  Own  Instruction. — A  party  has  no  right  to  complain  of  an  error  in 
an  instruction  when  a  like  error  appears  in  another  instruction  given  at 
his  own  request. 

a.  Insurancf.— 3f6(«mwgf  of  Word  **  Disease  "  as  Used  in  Application, 
—The  word  "disease"  as  used  in  an  application  for  life  insurance, 
means  more  than  a  temporary'  disorder;  it  means  serious  illness  which 
has  impaired  the  constitution  or  has  left  behind  it  some  organic  or 
chronic  effect, 

4.  Appellate  Court  Practice— &rors  Not  Assigned  Are  Waived. 
—Errors  assigned  but  not  argued  in  this  court  will  be  considered  as 
waived, 

5.  Sa^r— Where  the  Evidence  is  Conflicting.— Where  the  evidence  is 
conflicting,  the  verdict  will  not  be  disturbed  unless  there  is  substantial 

V.^U  ex  11 


162  Appella'te  Courts  of  Illinois. 

Vol.  110.]  Illinois  Life  Ins.  Co.  v.  Lindley. 

error  in  the  action  of  the  trial  court   in  the  giving  or  in  the  refusing  of 
instructions,  or  in  the  admitting  or  in  the  rejecting  of  evidence. 

Assninpsit,  on  a  policy  of  life  insurance.  Appeal  from  the  Su[»erit)r 
Court  of  Cook  County;  the  Hon.  Alonzo  K.  Vickers,  Judge  presiding:. 
Heard  in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed 
October  26,  1903. 

Thkodoeb  K.  Long,  Samuel  J.  Howe  and  Harry  Wheeler 
Stone,  attorneys  for  appellant. 

Walker  &  Payne,  attorneys  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

December  2vS,  1897,  the  Bankers  &  Merchants  Life  Asso- 
ciation issued  its  policy  of  insurance  on  the  life  of  one 
John  H.  Pipes  in  the  sum  of  $2,000.  Later  this  policy  was 
assumed  by  appellant.  Pipes  died  in  March,  1899,  of  tuber- 
culosis of  the  lungs.  Proofs  of  death  were  made  and  served. 
Appellant  refused  to  pay  the  claim.  Suit  was  brought  in 
assumpsit,  the  policy  being  declared  on  in  the  usual  form. 
By  stipulation  all  pleas  except  that  of  the  general  issue 
were  withdrawn,  and  appellant  was  permitted  to  make  all 
defenses  under  that  plea.  The  defense  interposed  on  the 
trial  was  that  the  answers  of  Pipes  in  the  application  for 
insurance  were  warranties,  and  that  many  of  them  were 
false.     The  verdict  and  judgment  were  for  appellee. 

Counsel  for  appellant  argue  five  errors  in  their  brief  on 
this  appeal. 

First.  That  the  trial  court  erred  in  giving  the  second 
instruction  requested  by  appellee.  It  is  admitted  that  the 
first  part  of  this  instruction  contains  substantially  a  correct 
proposition  of  law;  but  it  is  asserted  that  the  remainder 
thereof,  reading,  "or  if  the  evidence  is  evenly  balanced,  so 
that  the  jury  are  in  doubt  and  unable  to  say  on  which  side 
the  evidence  preponderates  as  to  the  truth  or  untruth  of  said 
answers,  or  any  one  of  them,  then  the  jury  must  find  f(»r 
the  plaintiff,  or  if  the  preponderance  of  evidence  is  in  favor 
of  the  truth  of  said  answers,  then  your  verdict  should  be  for 
the  plaintitf,"  means  that  if  the  jury  are  in  doubt  and  can 
not  say  on  which  side  the  evidence  preponderates,  as  to  any 
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one  of  the  controverted  questions,  then  they  must  tind  for 
the  plaintiff. 

If  this  instruction  is  subject  to  the  criticism  stated,  it  did 
not  mislead  the  jury,  for  the  next  instruction  given  tells  the 
jury  that  upon  the  case  made  the  plaintiff  below  is  entitled 
to  recover,  "unless  you  find  from  the  preponderance,  that 
is,  the  greater  weight  of  the  evidence,  that  the  insured,  John 
H.  Pipes,  answered  untruthfully  or  falsely  some  one  of  the 
questions  propounded  to  him  in  the*  application  for  the 
policy  of  insurance  mentioned."  The  instructions  must  be 
considered  together  and  as  one  charge.  If  the  instructions 
taken  as  a  whole  present  the  law  to  the  jury  with  substan- 
tial correctness,  it  is  sufficient.  Toluca,  etc.,  v.  Ilaws,  194 
111.  93;  City  of  Lanark  v.  Dougherty,  153  111.  166;  111.  Cen- 
tral  K.  R.  Co.  v.  Orr,  59  111.  App.  260. 

Second.  That  the  sixth  instruction,  given  at  the  request 
of  appellee,  does  not  state  the  law  applicable  to  the  case 
and  is  open  to  the  further  criticism  that  it  is  irreconcilable 
with  other  instructions  given.     It  is  as  follows: 

"The  court  instructs  the  jury  that  the  questions  and 
answers  contained  in  the  application  mentioned  herein  do 
not  concern  accidental  disorders  or  ailments  lasting  only  for 
brief  periods  and  unattended  by  any  substantial  injuries  or 
inconveniences,  and  do  not  relate  to  a  slight  and  tem- 
porary indisposition  speedily  forgotten,  but  apply  onl}^  to 
matters  of  a  substantial  character,  or  of  such  a  nature  as 
to  affect  the  hazard  or  risks  incurred  or  assumed  by  reason 
of  the  issuance  of  the  policy  of  insurance  mentioned  herein." 

This  instruction  is  not  an  incorrect  statement  of  the  law 
of  the  case,  for  the  reason  that  the  main  question  in  the 
application  is,  "  Have  you  ever  had  any  of  the  following 
diseases?  "  The  word  "  diseases  "  as  used  in  this  question, 
means  more  than  a  temporary  disorder;  it  means  serious  ill- 
ness which  has  impaired  the  constitution  or  has  left  behind 
it  some  organic  or  chronic  effect.  What  the  parties,  if  both 
were  honest  and  frank,  were  seeking  to  tind  out,  was 
whether  the  applicant's  history  showed  anything  affecting 
the  risk,  or  which  would  tend  to  prevent  the  company 
from  insuring  the  applicant;  something  serious  enough  to 
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impair  the  general  health  and  affect  the  continuance  of 
life.  .  Any  other  construction  would  be  unfair  to  the  appli- 
cant, and  an  unreasonable  demand  upon  the  part  of  the  com- 
pany. That  this  construction  accords  with  the  general 
trend  of  the  authorities  is  shown  by  Mason's  Ben.  8oc.  v. 
Winthrop,  85  111.  542;  Dreier  v.  Continental  L.  I.  Co.,  24 
Fed.  Rep.  670;  Fidelity  M.  L.  Ass'n  v.  Miller,  92  Fed.  Rep. 
75;  Hubbard  v.  Mutual  R.  F.  Life  Ass'n,  100  Fed.  Rep.  719; 
Cushman  v.  U.  S.  Life  Ins.  Co.,  70  K  Y.  72;  Connecticut 
Life  Ins.  Co.  v.  Union  Tr.  Co.,  112  XT.  S.  250. 

Nor  is  this  instruction  at  variance  with  the  law  as  laid 
down  in  the  other  instructions.  In  many  of  the  other 
instructions  given  the  law  is  declared  to  be  that  the  appli- 
cant warranted  the  truth  of  his  statement  concerning  each 
disease  of  which  evidence  was  offered;  that  those  state- 
ments were  material,  and  whether  he  knew  them  to  be 
false  or  not,  the  verdict  must  be  for  the  appellant  if  the 
jury,  from  the  evidence,  believed  any  of  them  to  be  false. 

Third.  That  the  trial  court  erred  in  modifying  the  ninth 
instruction  submitted  by  appellant  in  such  a  manner  as  to 
direct  the  jury,  in  effect,  that  if  Pipes  did  not  know  he 
had  consumption  at  the  time  he  signed  the  application, 
then  he  was  absolved  from  the  warranty  that  he  was  not 
suffering  from  that  disease.  If  we  admit  that  the  modifi- 
cation was  wrong,  appellant  is  not  helped  thereby,  for 
the  reason  that  each  of  appellant's  instructions,  numbered 
7,  8,  10, 11,  12  and  13,  contained  when  offered,  and  as  given, 
the  exact  words  which  the  court  interpolated  in  instruc- 
tion No.  9.  A  party  has  no  right  to  complain  of  an  error 
in  an  instruction  when  a  like  error  appears  in  another 
instruction  given  at  his  own  request.  Consolidated  C.  Co. 
V.  llaenni,  146  111.  ^20;  L.  S.  &  M.  S.  Ry.  Co.  v.  Conway, 
169  111.  o()5;  West  Chicago  St.  R.  R.  Co.  v.  Buckley,  200 
111.  260. 

Fourth.  Appellant  tendered  seven  special  findings. 
The  court  refused  to  submit  the  one  numbered  6  to  the 
jury.  Appellant  says  that  such  refusal  was  error.  These 
findings  are  as  follows  : 
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*•  1.  At  the  time  John  H.  Pipes  made  and  signed  the 
application  for  the  policy  of  insurance  sued  on  in  this  case, 
December  20,  1897,  was  he  suiferin*^  from  or  afflicted  with 
bronchial  catarrh  ? 

2.  On  the  20th  day  of  December,  A.  D.  1897,  when 
John  H.  Pipes  made  application  for  the  policy  of  insurance 
sued  on  in  this  case,  was  he  suffering  from  or  afflicted  with 
dyspepsia  ? 

^3.     Prior  to  the  20th  day  of  December,  A.  D.  1897,  had 
John  II.  Pipes  ever  had  pneumonia  ? 

4.  On  or  prior  to  the  20th  day  of  December,  1897,  did 
John  II.  Pipes  have  an  obstinate  cough  ? 

5.  On  or  prior  to  the  2()th  day  of  December,  1897,  was 
John  II.  Pipes  suffering  from  or  afflicted  with  any  disease 
of  the  heart  ? 

6.  At  the  time  of  and  prior  to  the  application  of  John 
H.  Pipes  for  the  policy  of  insurance  sued  on  in  this  case, 
was  Jolin  II.  Pipes  a  sufferer  from  or  afflicted  with  any  of 
the  diseases  enumerated  in  the  application  for  insurance, 
and,  if  so,  with  what  disease  or  diseases  ? 

7.  At  the  time  John  II.  Pipes  signed  the  application  for 
insurance  on  which  the  policy  sued  on  in  this  case  was 
issued,  did  John  II.  Pipes  use  cocaine  ?" 

The  diseases  concerning  which  Pipes  was  specifically 
interrogated  in  his  application  were  many.  As  to  at  least 
thirty  of  them  the  record  is  silent.  Appellant  in  its  brief 
argues  but  five,  i,  <?.,  bronchitis,  obstinate  cough,  consump- 
tion, pneumonia  and  palpitation  of  the  heart.  When  coun- 
sel for  the  appellant  limit  the  range  of  inquiry  and  objec- 
tion, this  court  will  not  sift  the  case  for  other  possible 
causes  for  reversal.  Errors  assigned,  but  not  argued,  will 
be  treated  as  waived.  (Indiana  M.  M.  Fire  Ins.  Co.  v.  Peo- 
ple, 170  III  474;  Calumet  F.  Co.  v.  Reinhold,  51  111.  App. 
324;  W.  St.  L.  &  P.  Ry.  Co.  v.  McDougal,  113  111.  603.)  A 
glance  at  these  special  findings  shows  that  each  of  these 
five  diseases  is  selected  out  and  made  the  subject  of  inquiry. 
Finding:  number  6  includes  all  the  diseases  enumerated  in 
the  application  for  insurance.  Thus  it  required  the  jury  to 
re-answer  as  to  a  disease  to  which  their  attention  had  been 
specifically  directed  by  the  findings  submitted  to  them.  It 
also  calls  upon  them  to  answer  as  to  many  diseases  concern- 
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ing  which  appellant  had  presented  no  evidence.  The  action 
of  the  court  in  refusing  to  submit  this  sixth  question  to  the 
jury  was  correct. 

Fifth.  Appellant  says  that  the  verdict  is  contrary  to 
the  evidence,  and  that  therefore  the  motion  for  a  new  trial 
should  have  been  granted.  Appellee  in  the  first  instance 
made  out  di  prima  facie  case.  Appellant  then  put  in  its 
evidence  concerning  the  falsity  of  the  answers  of  Pipes  as 
to  several  of  the  diseases  about  which  he  was  specifically 
interrogated.  Appellee  replied  with  rebuttal  testimony. 
The  jury  rendered  a  general  verdict  for  appellee,  and 
answered  each  of  the  special  findings  in  the  negative. 
The  trial  judge,  when  the  motion  fqr  new  trial  was  pre- 
sented to  him,  overruled  it  and  entered  judgment  upon  it. 
We  have  examined  the  evidence  in  this  case  and  find  that 
upon  the  question  as  to  whether  Pipes  had  any  one  of  the 
diseases  mentioned  in  appellant's  brief,  there  is  a  serious 
conflict  in  the  evidence.  AVe  find  no  substantial  error  in 
the  action  of  the  trial  court  in  the  giving  or  in  the  refusing 
of  instructions,  nor  in  the  admitting  or  in  the  rejecting  of 
evidence.  In  this  condition  of  the  record  we  can  do  noth- 
ing except  to  affirm  the  judgment.  I.  C.  K.  R.  Co.  v. 
Gillis,  68  III.  318. 

The  judgment  of  the  Superior  Court  is  affirmed. 


110      166 
a213s  851 


E*  J.  Magerstadt,  Sheriff,  et  al.,  v.  Lottie  E.  Schaefer, 

1.  Husband  and  Wife— W^z/e  May  Make  Her  Hiuiband  Her  Agent 
Without  Imperiling  Her  Propei^ty,—A  wife  acting  in  good  faith  is  not 
obliged  to  resort  to  strangers  to  transact  her  business,  but  may  make  her 
husband  her  agent  without  imperiling  her  propertj'. 

2.  Same— /« crease  of  Wife's  Investments  is  Her  Property.— Frop- 
erty  in  the  husband's  hands  belonging  to  the  wife  can  not  be  taken  for 
the  debts  of  the  Imsband.  All  the  legitimate  increase  and  outgrowth 
of  the  investment  are  as  absolutely  hers  as  is  the  original  capital. 

3.  Same— /I  Question  of  Fact  Wliether  He  is  Carrying  on  a  Business 
as  His  Oicn  or  Managing  it  for  His  Wife. — It  is  a  question  of  fact,  to 
be  determined  from  aU  the  circumstances  of  the  case,  whether  the  hus- 
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band  was  carrying  on  a  business  as  his  own,  or  was  managing  it  for  "his 
wife. 

4.  Debtor  and  Creditor— -4  Judgment  Creditor  is  Not  a  Purchaser 
—Lien*.— A  judgment  creditor  is  not  a  purchaser.  When  he  has  levied 
upon  property  under  an  execution  issued  upon  his  judgment,  he  parts 
with  nothing  in  exchange  for  the  property,  nor  does  he  take  it  in  satis- 
faction of  a  precedent  debt;  he  has  a  lien  upon  the  interest  of  the. 
debtor  only,  and  he  is  bound  to  yield  to  every  equitable  claim  which 
exists  in  third  persons. 

5.  Chancery  Practice—  Weight  to  he  Given  to  the  Chancellor's 
Finding  on  a  Trial  Without  a  Jtiry.— Where  a  case  in  equity  is  heard 
by  the  chancellor  without  the  intervention  of  a  master,  his  finding  will 
not  be  reversed  upon  questions  of  fact  by  a  court  of  review  unless  it  is 
clear  and  palpable  that  he  fell  into  error. 

Bill  for  an  In jnncti on. —Appeal  from  the  Superior  Court  of  Cook 
County:  the  Hon.  Jesse  Holdom,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  October  26, 
1903. 

F.  P.  Eead,  attorney  for  appellants. 

Rogers  &  Mahoney  and  Chilton  P.  Wilson,  attorneys 
for  appellee. 

A  wife  can  make  her  husband  her  anient  to  handle  her 
property  without  subjecting  the  property  or  the  earnings 
from  her  property  to  the  chiims  of  her  husband's  creditors. 
Mali  V.  Spencer,  186  111.  3G3;  Lachman  v.  Martin,  139  111. 
4oi)',  Mink  v.  Crilly,  22  111.  App.  542. 

Stock  held  in  trust  by  husband  or  held  in  trust  in  any 
way  can  not  be  subjected  to  the  debts  of  the  trustee. 
Howry  v.  Ilawkins,  57  Conn.  453;  Hitchcock  v.  Galveston 
Wharf  Co.,  50  Fed.  Rep.  263;  Klein  v.  New  Orleans,  99  U. 
S.  149;  Smith  v.  C,  C,  L.  &  S.  Co.,  30  La.  Ann.  1378;  Pitot 
V.  Johnson,  33  La.  Ann.  1286;  1  Cook  on  Stock  &  Stock- 
holders, Sec.  484. 

The  owners  of  the  judgments  did  not  become  hojia  fide 
holders  for  value  of  the  stock  by  levying  executions  on  the 
stock.     Schweizer  v.  Tracy,  76  111.  345. 

Creditors  of  the  husband  are  bound  to  take  notice  as  to 
who  is  the  owner  of  personal  property  in  his  possession. 
Rice  V.  Millard,  42  111.  App.  282. 

Where  the  evidence  shows  the  property  was  bought  with 
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the  wife's  money  and  the  title  is  taken  in  the  husband's 
name,  such  property  is  not  liable  for  husband's  debts.  Van 
Dorn  V.  Leeper,  95  111.  35;  Toralinson  v.  Matthews,  98  111. 
178;  Alsdurf  v.  Williams,  196  111.  244;  Primmer  v.  Clabaugh, 
78  111.  94;  Bennett  v.  Stout,  98  111.  47. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellee  filed  a  bill  alleging  that  she  is  the  owner  of 
forty  shares  of  the  stock  of  the  Joliet  Bill  Posting  Co.; 
that  said  shares  stood  in  the  name  of  her  husband,  P.  F. 
Schaefer,  so  that  he  might  act  as  her  agent  and  trustee,  but 
that  he  had  no  other  interest  therein;  that  November  21, 
1901,  she  tendered  the  certificates  for  such  stock  to  said 
company  and  demanded  new  certificates  in  her  name  in  lieu 
thereof,  but  that  said  company  refused  her  request;  that 
defendant  Magerstadt,  sheriflf,  has  attempted  to  levy  execu- 
tions upon  said  stock,  which  executions  were  issued  upon 
certain  judgments  recovered  by  Aldis  et  al.  v.  Andrew 
McAnsh  and  said  P.  F.  Schaefer;  that  defendant  Hiller 
claims  to  own  such  judgments,  and  that  since  filing  her 
original  bill  she  has  sold  such  stock,  along  with  forty  shares 
of  the  Korth  Shore  Advertising  Company,  to  R.  J.  Gun- 
ning, and  all  of  said  certificates  are  held  in  esc7'ow  pending 
this  suit.  Prays  for  injunction  against  the  sheriflf  from 
selling  the  stock,  and  against  Ililler  from  endeavoring  to 
collect  the  judgments  out  of  said  stock. 

Appellee  also  filed  a  bill  concerning  forty  shares  of  the 
Xorth  Shore  Advertising  Company.  In  all  essential  par- 
ticulars the  bills  are  similar. 

The  answer  of  Ililler  in  each  case  sets  up  four  judg- 
ments obtained  in  1895  and  1896  by  Aldis  and  others  a^^ainst 
Andrew  McAnsh  and  P.  F.  Schaefer;  the  assignment  of 
said  judgments  to  him;  the  issuance  of  executions  thereon, 
and  the  levy  of  the  same  upon  such  shares  of  stock,  claim- 
ing that  the  stock  was  issued  to,  paid  for  and  owned  by 
said  P.  F.  Schaefer,  and  denies  the  title  of  appeljee  to  said 
stock. 

The  answers  of  the  advertising  companies  set  up  the  levy 
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of  the  executions  upon  the  stock,  and  submit  their  interests 
to  the  court. 

The  answers  of  the  sheriff  recite  the  delivery  of  the  exe- 
cutions to  him  as  such  official,  and  his  levy  of  the  same 
upon  said  stock.  A  temporary  restraining  power  was 
entered  in  each  case.  By  an  order  entered  March  31,  1902, 
these  two  causes  were  consolidated  "for  all  purposes." 
They  were  afterward  heard  as  one  cause,  all  evidence  being 
presented  to  the  chancellor  in  open  court. 

The  decree  of  the  court  found  that  forty  shares  of  stock 
in  each  company  had  always  been,  and  are  now,  the  indi- 
vidual property  of  complainant;  each  corporation  is  sev- 
erally ordered  to  transfer  said  stock  to  her  within  three 
days;  the  lien  upon  said  stock  caused  by  the  levy  of  said 
executions  is  removed,  and  is  declared  to  be  null  and  void, 
and  the  sheriflF  is  perpctuallj'  enjoined  from  enforcing  said 
levy,  or  from  selling  said  stock;  and  the  two  corporations 
and  Hiller  are  ordered  to  pay  the  costs. 

It  appears  from  the  evidence  that  the  judgments  upon 
which  the  executions  were  issued  were  entered  in  1895  and 
1896  against  one  Andrew  McAnsh  and  P.  F.  Schaefer,  the 
husband  of  appellee.  The  two  defendants  in  these  judg- 
ments had  defaulted  in  the  payment  of  the  rent  of  certain 
rooms  in  the  Equitable  Building  in  Chicago,  which  they 
had  leased  for  a  buffet  and  cigar  stand. 

Neither  of  the  corporation  defendants  in  the  court  below 
was  chartered  until  December,  1900.  It  follows  from 
these  dates  that  credit  for  the  indebtedness  out  of  which 
these  judgments  grew  was  not  given  because  these  stocks 
stood  in  the  name  of  the  husband.  It  is  not  claimed  by 
appellant  that  either  appellee  or  her  husband  made  any 
representations  as  to  the  ownership  of  the  stock  in  any  of 
the  companies  named  to  any  person  interested  in  these 
judgments  or  in  the  indebtedness  out  of  which  they  grew. 
It  is  not  denied  but  that  the  books  and  records  of  tliese 
corporations  show  these  stocks  were  largely,  if  not  entirely, 
carried  in  the  name  of  the  husband,  and  that  in  the  corpo- 
rate affairs  he  acted  as  if  he  were  the  owner  thereof. 
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There  is  evidence  tending  to  show  that  appellee  married 
P.  F.  Schaefer  in  1S82;  that  her  father  then  presented  her 
with  $10,000,  and  in  1S93  gave  her  $9,000  more;  that  in 
1890  the  Chicago  Bill  Posting  Company  was  incorporated, 
into  which  she  put,  in  all,  about  $21,000,  her  husband  con- 
tributing nothing;  that  in  January,  1894:,  certificates  were 
issued  to  her  of  198  shares  out  of  a  total  of  200  shares  in 
said  corporation;  that  her  husband  was  active  in  the  man- 
agement of  the  company,  but  did  so  as  her  agent;  that  in 
1899  the  assets  of  this  company  were  absorbed  by  the 
"  American  Posting  Service,"  and  that  106  G-10  shares  of 
the  latter  corporation  were  issued  for  her  benefit,  but  in 
the  name  of  P.  F.  Schaefer;  that  the  Joliet  Bill  Posting 
Company  was  organized  December,  1900,  and  forty  shares 
of  its  stock  was  issued  in  the  name  of  her  husband,  but 
paid  for  with  her  money  (from  dividends  on  the  "Ameri- 
can Posting  Service")  and  transferred  to  her  by  delivery 
before  the  levy  in  this  case;  that  the  North  Shore  Adver- 
tising Company  was  also  formed  in  December,  1900,  and 
forty  shares  therein  were  issued  in  the  name  of  P.  F. 
Schaefer,  but  paid  for  with  her  money,  except  the  sum  of 
8600,  for  which  the  stock  was  pledged  at  the  time  of  the 
levy  herein,  but  which  sum  she  afterward  paid  and  the 
stock  was  then  delivered  to  her. 

Appellee  never  took  an  active  part  in  the  management 
of  any  of  these  companies.  Iler  husband  was  an  officer  in 
each  of  them  and  in  receipt  of  a  salary  therefrom. 

Appellee  had  the  right  to  come  into  a  court  of  chancery 
to  show,  if  she  could,  that  she  was  equitably  the  owner  of 
the  stock  upon  which  these  executions  had  been  levied. 
She  is  not  precluded  from  so  doing  by  the  fact  that  she 
employed  her  husband  as  her  agent,  or  allowed  him  to  hold 
her  stock  in  his  name  upon  the  books  of  the  corporation  in 
order  that  he  might  represent  her  interests.  "  A  wife  act- 
ing in  good  faith  is  not  obliged  to  resort  to  stran^rers  to 
transact  her  business,  but  may  make  her  husband  her  agent 
without  imperiling  her  property."  Mali  v.  Spencer,  186 
111.  363.  If  the  property  belongs  to  the  wife,  it  can  not 
be  taken  for  the  debts  of  the  husband,  and  all  the  increase 
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and  legitimate  outo^rowth  of  the  investment  are  as  abso 
lately  hers  as  is  the  original  capital.  Alsdurf  v.  Williams, 
196  111.  244,  and  cases  cited. 

A  judgment  creditor  is  not  a  purchaser.  When  he  has 
levied  upon  property  under  an  execution  issued  upon  his 
judgment,  he  parts  with  nothing  in  exchange  for  the  prop- 
erty, nor  does  he  take  it  in  satisfaction  of  a  precedent  debt; 
he  has  a  lien  upon  the  interest  of  the  debtor  only,  and  he 
is  bound  to  yield  to  every  equitable  claim  which  exists  in 
third  persons.     Schweizer  v    Tracy,  76  111.  350. 

It  is  a  question  of  fact,  to  be  determined  from  all  the  cir- 
cumstances of  the  case,  whether  the  husband  was  carrying 
on  this  business  as  his  own,  or  was  managing  it  for  his 
wife.  A  review  of  the  whole  evidence  shows  that  it  is 
conflicting  upon  the  vital  points  here  involved.  The  cause 
was  heard  by  the  chancellor  in  open  court.  The  witnesses 
were  before  him.  He  listened  to  what  they  said  and 
observed  their  demeanor  while  on  the  stand.  Hence  he 
could  better  judge  of  their  credibility  and  the  weight  to 
be  given  to  their  testimony  than  can  we  from  the  printed 
page.  If  he  believed  appellee  and  her  husband,  there  is 
ample  evidence  in  the  record  to  sustain  this  decree.  Where 
a  cause  in  equity  is  heard  by  the  chancellor  without  the 
intervention  of  a  master,  his  finding  will  not  be  reversed 
upon  questions  of  fact  by  a  court  of  review,  unless  it  is 
clear  and  palpable  that  he  fell  into  error.  Polarek  v.  Gor- 
don, 102  111.  App.  357;  Higgins  v.  Wisner,  170  111.  220; 
Mayrand  v.  Mayrand,  194  111.  49;  Hutchinson  v.  Hutchin- 
son^ 196  111.  432;  Arnold  v.  N.  W.  Telephone  Co.,  199  111.  204. 

The  decree  of  the  Superior  Court  is  affirmed. 


Chicago  &  Western  Indiana  R.  R.  Co  v.  Herman  Zerbe. 

1.  "Presxtstptioiss— Presumption  Inteyided  by  Section  24 J  Chapter  lU, 
R.  S.y^is  I^'ot  Conclusive, — The  presumption  intended  by  Section  24, 
Chapter  114,  R.  S.,  is  not  a  conclusive  presumption  which  can  not  be 
overcome.  It  ia  a  mere  prima /acte  presumption  and  may  be  overcome 
by  evidence. 
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2.  Instructions— As  to  the  Presumption  Where  Speed  Ordinance  is 
Violated. — An  instioiction  that  if  the  plaintiff's  horse  was  killed  by  a 
train  running  on  the  defendant's  tracks,  by  its  permission  or  authority, 
at  a  greater  rate  of  speed  than  was  then  permitted  by  the  ordinance  of 
the  city,  then  the  injury  thereby  caused  to  the  plaintiff's  property,  if 
any,  is  presumed  to  have  been  done  by  the  negligence  of  the  defendant, 
is  misleading,  as  likely  to  give  the  jury  to  understand  that,  if  they 
believed  from  the  evidence  that  the  train  was  being  run  at  a  greater 
rate  of  speed  than  was  permitted  by  the  ordinance,  they  might,  with- 
out consideration  of  other  evidence  in  the  cause,  find  the  defendant 
guilty. 

Trespass  on  the  Case,  for  injuries  to  a  horse.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  pre- 
siding. Heard  in  this  court  at  the  October  term,  1902.  Reversed  and 
remanded.  Opinion  filed  October  26, 1902.  Rehearing  denied  Novem- 
ber 12,  1903. 

Lee  &  Hayj  attorneys  for  appellant. 

Fred  A.  Rathje  and  C.  H.  Sippel.  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
appellee  and  against  appellant  for  the  sum  of  $177.50.  The 
suit  was  for  the  killing  of  appellee's  horse  and  injury  to  his 
wagon  and  harness,  claimed  to  have  been  occasioned  by 
appellant's  negligence  in  permitting  its  train  to  collide  with 
the  horse  and  wagon.  In  the  view  we  take  of  the  case,  it 
will  only  be  necessary  to  consider  two  instructions,  num- 
bered 1  and  3,  given  for  appellee,  to  the  giving  of  each 
of  which  appellant  excepted.  The  instructions  are  as 
follows : 

"  1.  If  the  jury  believes  from  the  evidence  in  this  case, 
that  the  plaintiff's  horse  was  killed  and  his  harness  and 
wagon  were  injured  within  the  incorporated  limits  of  the 
city  of  Chicago  by  a  train  running  on  tlie  defendant's 
track,  by  its  permission  or  authority,  and  that  said  train 
was  being  run  at  that  place  and  time  at  a  greater  rate  of 
speed  than  was  then  permitted  by  the  ordinance  of  said 
city,  read  in  evidence,  then,  the  injury  thereby  caused  to  the 
plaintiff's  property,  if  any,  is  presumed  to  have  been  done 
by  the  negligence  of  the  defendant." 
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"3.  The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  driver  of  the  plaintitf's  horse 
and  vragon  was  in  the  exercise  of  ordinary  care  while 
approaching  and  driving  upon  the  defendant's  tracks,  and 
that  the  defendant  was  guilty  of  negligence  as  alleged  in 
the  declaration,  and  that  such  negligence  caused  the  death 
of  the  plaintiff's  horse  and  the  destruction  of  his  harness 
and  wagon,  then  the  plaintiff  is  entitled  to  recover,  and 
you  should  assess  his  damages  at  the  then  market  value  of 
the  horse,  wagon  and  harness." 

Appellee's  counsel,  in  support  of  instruction  1,  relies  on 
section  24  of  chapter  114  of  the  statutes,  and  on  an  ordi- 
nance of  the  city  of  Chicago  limiting  the  speed  of  railroad 
trains  at  the  place  where  the  accident  occurred  to  thirty 
miles  per  hour,  and  on  certain  decisions  of  the  Supreme 
Court,  which  will  be  hereafter  referred  to.  So  much  of 
section  24  as  it  is  necessary  to  consider  is  as  follows : 

*•  Whenever  any  railroad  corporation  shall  by  itself  or 
agents,  run  any  train,  locomotive  engine,  or  car,  at  a  greater 
rate  of  speed  in  or  through  the  incorporated  limits  of  any 
city,  town  or  village,  than  is  permitted  by  any  ordinance  of 
such  city,  town  or  village,  such  corporation  shall  be  liable  to 
the  person  aggrieved  for  all  damages  done  to  the  person  or 
property  by  such  train,  locomotive  engine  or  car;  and  the 
same  shall  be  presumed  to  have  been  done  by  the  negliofence 
of  said  corporation,  or  their  agents,"  etc.  3  S.  &  0.  Stat., 
2(1  Ed.,  p.  3279. 

By  the  terms  of  the  section,  if  a  railroad  train  is  operated 
in  any  city  at  a  greater  rate  of  speed  than  is  permitted  by 
the  ordinance  of  the  city,  any  damage  done  to  the  person 
or  property  of  another  shall  be  presumed  to  have  been  done 
by  the  negligence  of  the  railroad  company,  or  its  agents. 
The  presumption  intended  by  the  section  is  not  a  conclusive  . 
presumption  which  can  not  be  overcome  by  evidence.     If  \ 
it  were,  then  if  a  person  should  lie  down  on  the  rail  of  \ 
the  track,  and  the  train  should  run  over  and  break  his  legs,    , 
on  mere  proof  of  the  damage, 'and  that  the  train  was  being 
run  in  the  city  at  a  greater   rate  of  speed   than  that  per- 
mitted by  the  ordinance,  he  would  be  entitled  to  recover. 
A  construction  involving  such  absurdity  must  be  rejected. 
Hence  it  has  been  held  that  the  presumption  that  the  dam- 
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age  was  done  by  the  negligence  of  the  railroad  company, 
or  its  agents,  is  a  mere  prima  facie  presumption  and  may 
be  overcome  by  evidence.  C.  &  N.  W.  Ry.  Co.  v.  Carpenter, 
45  111.  App.  294;  C ,  B.  &  Q.  R.  R,  Co.  v.  Appell,  103  111. 
App.  185,  111.  C.  R.  R.  Co.  V  Ashline,  171  111.  313,  319. 
In  the  case  cited  from  45  111.  App.,  supra^  the  court  say  : 

"The  presumption  of  ne^xligence  which  the  statute 
raises  in  cases  of  this  kind  do^s  not  change  the  rule  of  the 
contributory  negligence.  Such  rule  applies  as  well  to  cases 
arising  within  as  to  those  arising  without  the  statutorv 
regulation."  Citing  111.  C.  R.  R.  Co.  v.  Hetherington,  S3  111. 
510,  and  other  cases. 

In  C  ,  B.  &  Q.  R.  R.-Co.  v.  Appell,  sitpra^  the  instruction 
was  as  follows : 

"  You  are  instructed  that  the  ordinance  introduced  in 
evidence  is  a  valid  law  of  the  village  of  Galva,  and  if  you 
believe  from  the  evidence  in  this  case  that  the  defendant 
was,  at  the  time  of  the  injury  complained  of,  running  the 
train  that  killed  Noah  Johnson,  within  the  corporate  limits 
of  said  village  of  Galva,  at  a  rate  of  speed  in  excess  of  ten 
miles  per  hour,  then  the  law  presumes  that  the  defendant 
by  so  doing  was  guilty  of  negligence,  and  liable  in  damages 
for  causing  the  death  of  said  Noah  Johnson." 

With  respect  to  this  instruction  the  court  say : 

"  This  instruction  did  not  state  a  correct  principle  of  law. 
By  it  the  jury  were  authorized  to  render  a  verdict  in  favor 
of  plaintiff  in  case  they  found  the  defendant  was,  at  the 
time  in  question,  running  its  train  within  the  corporate 
limits  of  the  village  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  regardless  of  the  question  whether  the 
excessive  rate  of  speed  contributed  to  bring  about  the  death 
of  Johnson,  and  also  of  the  vital  question  whether  Johnson 
was,  at  the  time,  in  the  exercise  of  ordinary  care  for  his 
own  safety." 

In  111.  C.  R.  R.  Co.  V.  Ashline,  supra^  the  instruction  held 
to  be  erroneous  is  not  set  out  in  the  opinion,  and  the  court, 
while  holding  the  instruction  erroneous,  say  : 

"  The  error  was  so  slight  we  do  not  think  the  jury  could 
have  been  misled,  and  if  they  were  not  misled  the  error 
was  harmless." 

There  was  no  evidence  in  the  case  that  any  person  saw 
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the  deceased  when  he  was  struck  by  the  train,  and  evicience 
was  admitted  to  the  effect  that  he  was  a  man  of  careful 
habits.  It  does  not  appear  from  the  opinion  that  there  was 
any  evidence  to  the  contrary,  and  the  evidence,  under  the 
circumstances,  being  prima  facie  proof  of  the  plaintiff's 
care,  may  have  been  the  reason  for  the  court's  statement 
that '  the  error  was  so  slight  as  not  to  mislead  the  jur3\ 
Counsel  for  appellee  rely  on  the  last  case,  and  also  on  the 
following  two  cases:  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Feehan, 
47  111.  App.  ^^.  We  do  not  regard  the  opinion  in  that  case, 
in  so  far  as  it  relates  to  the  statute,  as  in  harmony  with 
later  decisions  of  the  Appellate  and  Supreme  Court.  The 
case  of  C.  &  E.  I.  R.  R.  Co.  v.  Mochell,  193  111.  208,  was  for 
injury  to  a  passenger,  occasioned  by  a  collision  between  a 
railroad  train  and  an  electric  street  car,  and  therefore,  as 
the  court  said,  contributory  negligence  could  not  be  attrib- 
uted to  the  plaintiff.  In  the  present  case  there  is  evidence 
tending  to  prove  that  appellee  was  not  exercising  ordinary 
care  at  and  about  the  time  of  the  accident.  There  is  a  con- 
flict of  evidence  on  that  question,  which  it  was  the  province 
of  the  jury  to  consider  and  pass  on.  We  are  of  opinion 
that  the  instruction  in  question  was  calculated  and  likely  to 
give  the  jury  to  understand  that,  if  they  believed  from  the 
evidence  that  the  train  was  being  run  at  a  greater  rate  of 
speed  than  was  permitted  by  the  ordinance,  they  might, 
without  consideration  of  other  evidence  in  the  cause,  find 
the  defendant  guilty,  and  we  can  not  know  that  the  Ixxvy 
did  not  act  on  that  understanding. 

In  C,  B.  &  Q.  R.  R.  Co.  v.  Harwood,  80  111.  88,  91,  the 
court,  commenting  on  an  instruction,  say  : 

''  The  instruction  asserted  a  right  of  recover}^  under  the 
circumstances  named  in  it,  without  containing  the  require- 
ment of  any  care  or  caution  on  the  part  of  the  deceased. 
In  this,  the  instruction  was  manifestly  wrong.  And 
although  other  instructions  given  did  contain  such  requisite, 
that  did  not  cure  the  error.  It  left  the  jury  at  liberty  to 
select  and  act  upon  either  instruction,  as  might  strike  them 
as  being  most  proper."  Citing  numerous  cases.  See,  also, 
C.  &  A.  R.  R.  Co.  V.  Kuckkuck,  197  111.  304,  307. 
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Appellant's  counsel  object  that  plaintiff's  third  instruc- 
tion was  erroneous  in  that  it  told  the  jury  that  they  should 
assess  the  plaintiff's  damages  at  the  market  value  of  the 
horse,  wagon  and  harness,  giving  as  a  reason  for  the  objec- 
tion that  the  market  value  of  the  wagon  was  estimated  by 
the  plaintiff  at  §100,  and  that  it  was  repaired  at  a  cost  of 
$75.  Appellee  testified  as  stated  by  counsel,  so  that  his 
loss  on  the  wagon  was  $75.  But  he  testified  that  the 
market  value  of  his  horse,  which  was  killed,  was  $125,  and 
of  his  harness,  which  was  destroyed,  $25,  making  his  total 
loss  $225.  The  jury  assessed  his  .damages  at  $177.50. 
Therefore,  even  if  the  instruction  is  erroneous  in  the  respect 
claimed  by  counsel,  it  does  not  seem  to  have  been  preju- 
dicial.  ' 

We  think  that  the  instructions  asked  by  appellant,  the 
refusal  to  give  which  is  complained  of,  were  properly 
refused. 

Because  of  the  error  in  giving  appellee's  first  instruction, 
the  judgment  will  be  reversed  and  the  cause  remanded. 
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Anderson  E.  Martin  et  al.   v.  George  Todd  et  a1. 

1.  Appellate  Court  Practice— Or iginaZ  Master's  Jtieport  Can 
Not  he  Made  a  Part  of  t/ie  Transcript  of  the  Record  by  Stipulation. — 
The  statute  does  not  authorize  the  practice  of  making  the  original 
master's  report  a  part  of  the  transcript  of  the  record  by  stipulation  of 
the  parties. 

2.  Same— Tr/ie7*e  the  Finding  of  Fact  in  theDeci-ee  is  Ample  to  Sus- 
tain the  Decree,  and  the  Record  is  Incomplete.  — Where  the  finding  of 
facts  in  the  decree  is  ample  to  sustain  the  decree  and  the  record  is 
incomplete  the  decree  will  be  affirmed. 

Bill  for  an  Accounting.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  October  26, 
1903.     Rehearing  denied  November  12,  1903. 

S.  A.  &  W.  G.  Frknoh,  Henry  D.  Beam  and  C.  Stuart 
Beattie,  attorneys  for  appellants. 
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James  J.  Barbour,  attorney  for  appellees. 

Mr.  Jdstige  WiNDEs  delivered  the  opinion  of  the  court. 

The  transcript  of  record  in  this  cause  is  incomplete,  and 
by  reason  thereof  we  can  not  consider  the  merits  of  this 
appeal.  The  certificate  of  the  clerk  of  the  Superior  Court 
is  that  the  transcript  of  the  record  is  true,  perfect  and 
complete,  except  a  master's  report,  certain  exhibits,  two 
certain  certificates  of  evidence  and  certain  testimony,  all  of 
which  are  described  in  the  clerk's  certificate  as  being  filed 
in  his  office  on  certain  days,  specifying  them.  The  testi- 
mony, report  and  exhibits  mentioned,  are  also  stated  to  have 
been  contained  in  one  of  the  certificates  of  evidence  referred 
to.  The  transcript  of  the  record  contains  a  stipulation  of 
counsel  for  the  respective  parties  that  the  clerk  of  the 
Superior  Court  might  incorporate  in  a  transcript  of  the 
record  an  appeal  to  this  court  "  the  original  certificate  of 
evidence  "  filed  in  this  cause,  instead  of  a  copy.  To  which 
of  the  two  certificates  of  evidence  referred  to  in  the 
clerk's  certificate  this  stipulation  refers,  we  can  not  deter- 
mine, unless  it  refers  to  the  first  mentioned  certificate.  If 
it  refers  to  the  first  certificate,  then  there  is  no  authority  to 
the  clerk,  from  anything  appearing  in  the  record,  to  send 
up  to  this  court  the  original  of  the  last  named  certificate  of 
evidence.  This  being  the  state  of  the  record,  the  point 
being  made  by  appellees'  counsel  on  oral  argument,  and 
urged,  we  are  precluded  from  considering  the  merits  of  the 
case,  which  we  would  be  required  to  do  in  order  to  deter- 
mine the  several  questions  .discussed  by  counsel  in  their 
briefs.  In  Beth  H.  II.  U.  Cong'n  v.  Oakwood  Cera.  Ass'n, 
200111-  480,  in  which  the  parties  attempted  by  stipulation 
to  make  a  part  of  the  transcript  of  the  record  the  original 
master's  report,  containing  the  evidence  taken  before  the 
master  and  original  exhibits  offered  in  evidence,  it  was  held 
that  the  statute  did  not  authorize  such  a  practice,  and  "that 
it  could  not  be  tolerated,"  citing  several  previous  cases  of 
this  and  the  Supreme  Court.  What  was  done  in  that  case 
is  sought  to  be  done  in  the  case  at  bar.     What  was  said   in 
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that  case  is  true  here,  viz.,  that  the  ^'  finding  of  facts  in 
the  decree  is  ample  to  sustain  the  decree,"  and  a  portion  of 
the  evidence  not  being  before  us,  the  decree  must  be  and 
is  affirmed  because  of  the  incomplete  record. 


Sawyer  Goodman  Company  ?.  John  F.  Neagle  et  al. 

1.  Mechanics'  lAE^s—What  Is  an  Insufficient  Notice.— A  notice 
which  speaks  of  plaintiff's  having  been  employed  to  furnish  lumber  to 
F.  C.  Neagle  &  Son  Company  (a  corporation),  whereas  the  lumber  in 
question  was  furnished  to  the  partnership,  F.  C.  Neagle  &  Son,  is  mis- 
leading, not  in  accordance  with  the  facts,  and  insufficient  to  support  a 
petition  for  a  mechanic's  lien. 

Petition  to  Foreclose  a  Mechanic's  Lien.— Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed  in  part  and  reversed  in  part.    Opinion  filed  October  30,  1903. 

James  Linden,  attorney  for  appellant. 

The  notice  required  by  law  to  be  served  on  the  owner  by 
the  materialman  in  order  to  preserve  his  lien,  is  intended 
solely  for  notice  to  put  him  on  his  guard  and  on  inquiry. 
This  is  especially  true  when  enough  appears  on  the  face  of 
the  notice  to  point  the  way  to  successful  inquiry.  Cer- 
tainty to  a  common  intent  has  always  been  held  to  suffice. 
Knabb's  Appeal,  10  Pa.  8t.  188. 

When  the  notice  of  materialman  to  be  served  on  the 
owner  in  order  to  preserve  his  lien,  is  in  all  respects  as 
required  by  the  statute,  except  that  he  informs  the  owner 
he  was  employed  by  "F.  C.  Neagle  &  Son  Company,"  instead 
of  "  F.  C.  Neagle  &  Son,"  and  it  appears  that  he  was 
employed  by  F.  C.  Neagle  &  Son,  the  word  "  company  " 
will  be  treated-  as  surplusage,  and  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  such  owner 
was  not  misled  by  such  notice.  And  where  it  appears  that 
after  the  receipt  of  such  notice  the  owner  took  an  indem- 
nity bond  from  the  contractors,  Neagle  &  Son,  before  mak- 
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ing  a  final  settlement  with  them,  and  still  retains  five  per 
cent  of  the  contract  price,  it  will  be  further  presumed  that 
such  owner  has  acted  upon  such  notice  and  waived  any 
defect  therein.  St.  L.  &  F.  R.  K.  Co.  v.  Kerr,  153  111.  1S2; 
Putnam  v.-Rqss,  46  Mo.  337;  Tibbetts  v.  Moore,  23  Calif. 
208;  Hauptman  v.  Catlin,  20  N.  Y.  247;  Roach  v.  Chapin, 
27  111.  196. 

A  "  notice  is  writing  "  is  all  the  statute  requires  a  mate- 
rialman to  serve  on  an  owner  in  order  to  preserve  his  lien. 
Where  notice  is  made  in  duplicate,  the  one  offered  in  evi- 
dence and  the  one  served  on  the  owner  are  both  originals; 
notice  to  produce  a  notice  is  not  necessary.  Section  30  of 
Lien  Law,  in  force  July  1,  1887;  Brown  v.  Booth,  66  111. 
419;  Prairie  State  L.  &  B.  Assn.  v.  Gorrie,  64  111.  App.  325. 

Frank  P.  Reynolds,  attorney  for  appellee  John  F. 
Xeagle. 

Israel  Shrimski,  attorney  for  appellee  Harris  Wolf. 

The  mechanics'  lien  law  is  in  derogation  of  the  common 
law,  is  strictly  construed,  and  all  provisions  thereof  must 
be  strictly  complied  with. 

There  was  but  one  lien  notice  served  on  the  appellee  Har- 
ris Wolf.  Such  notice  was  utterly  defective  and  insuffi- 
cient. Butler  V.  Gain,  128  111.  23;  Belanger  v.  Hersey,  90 
III.  70;  Cook  V.  Heald,  21  111.  429;  Hindert  v.  American  T. 
&  S.  Bank,  100  111.  App.  85;  Freeman  v.  Rinaker,  185  111. 
172;  May  Purington  &  Bonner  Brick  Co.  v.  General  Engi- 
neering Company,  180  111.  535;  McDonald  v.  Rosengarten, 
134  111.  126;  Mcintosh  v.  Schroeder,  154  111.  520;  Williams 
v.  Vanderbilt,  145  111.  238;  Crandall  v.  Lyon,  90  111.  App. 
265;  Buckely  v.  Commercial  Nat'l  Bank,  62  111.  App.  202; 
Paddock  v.  Stout,  121  111.  571;  Weber  v.  Bushnell,  171  111. 
587;  Ehdin  v.  Murphy,  69  111.  App.  555;  S.  C,  170  111.  399. 

Mr.  Jus'noE  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  dismissing  appellant's 
petition  for  a  lien  on  account  of  lumber  furnished  by  it  as 
sub-contractor  to  the  firm  of  F.  C.  Neagle  &  Son  (of  which 
appellee  John  F.  Neagle  is  the  surviving  partner)  in  the 
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erection  of  a  building  on  premises  belono;ing  to  appellee 
Wolf.  The  petition  was  dismissed  for  want  of  a  sufficient 
notice  by  appellant  to  Wolf.  Whether  this  ruling  was  cor- 
rect is  the  principal  question  in  the  case. 

F  C.  JS^eagle  &  Son  was  a  partnership  composed  of  F.  C. 
and  John  F.  Neagle,  and  they  as  such  partners  had  the 
contract  from  Wolf  for  the  carpenter  work  in  the  building. 
Subsequently,  on  February  27,  1895,  they  entered  into  a 
sub  contract  with  appellant  by  which  it  wa^  to  furnish  the 
lumber;  and  this  it  did,  and  the  same  was  used  in  the  build- 
ing. F.  C.  Neagle  died  on  or  about  June  22,  1895,  thus 
dissolving  the  copartnership.  At  this  time  the  sub-contract 
was  fully  completed.  Previously  steps  had  been  taken  for 
the  formation  of  a  corporation  under  the  name  of  F.  C. 
Neagle  &  Son  Company;  and  this  corporation  commenced 
doing  business  under  its  charter  June  27,  1895.  Afterward, 
and  before  the  service  of  the  notice  on  Wolf,  appellant  sold 
and  delivered  lumber  to  the  corporation  for  use,  and  the 
same  was  used  by  the  corporation  in  the  construction  of  the 
building. 

Under  these  circumstances  appellant,  on  October  25, 1895, 
served  upon  Wolf  the  following  notice: 

'*To  Harris  Wolf: 

You  are  hereby  notified  that  we  have  been  employed  by 
F.  C.  Neagle  &  Son  Company  to  furnish  lumber  to  be  used 
upon  your  building  *  *  *  and  that  we  shall  hold  the 
building  and  your  interest  in  the  ground  liable  for  the 
amount  that  may  be  due  us  or  become  due  on  account 
thereof." 

Inasmuch  as  the  notice  speaks  of  appellant's  having  been 
employed  to  furnish  lumber  to  F.  C.  Neagle  &  Son  Com- 
pany (tlie  corporation),  whereas  the  lumber  in  question  was 
furnished  to  the  partnership,  F.  C.  Neagle  &  Son,  it  is 
claimed  that  the  notice  is  defective  and  of  no  legal  effect. 

The  statute  in  force  at  the  time  of  the  making  of  the 
sub-contract  (Sec.  30,  Ch.  82,  Hurd's  Rev.  Stat.  1893)  pro- 
vides for  the  giving  of  a  notice  to  the  owner  ''substantially 
in  the  following  form,"  to  wit,  the  one  above  used.     The 
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statutory  form  has  a  blank  for  the  name  of  the  chief,  con- 
tractor. 

Appellant  contends  that  the  word  "company"  in  the 
notice  after  "F.  C.  Neagle  &  Son"  should  be  stricken  out 
as  surplusage.  This  might  perhaps  be  properly  done,  were 
it  not  for  the  fact  that  there  was  a  corporation  in  existence 
by  that  name,  to  which  appellant  had  delivered  lumber  used 
in  Wolfs  building  after  the  completion  of  the  sub-contract 
and  before  the  service  of  the  notice.  Moreover  the  language 
of  the  notice  0*to  furnish  lumber  to  be  used")  is  such  as  to 
lead  any  one  reading  it  to  the  belief  that  it  relates  to 
lumber  to  be  delivered  after  the  service  of  the  notice.  But 
whether  this  be  so  or  not,  Wolf  would  naturally  refer  the 
notice  to  appellant's  dealings  with  the  corporation,  and  he 
would  have  been  justified  in  believing,  as  he  likely  did 
believe,  that  the  word  "company"  was  inserted  for  that 
purpose.  If  he  did  not  already  know  that  the  corporation 
was  indebted  to  appellant,  the  legitimate  effect  of  the  notice 
was  to  start  him  on  an  inquiry  whether  the  corporation  was 
so  indebted,  and  not  whether  the  partnership  was.  The 
notice  was  misleading  and  not  in  accordance  with  the  facts. 
To  all  intents  and  purposes  it  was  the  same  as  if  a  sub-con- 
tractor, having  been  employed  by  Smith,  notifies  the  owner 
that  he  has  been  employed  by  Jones. 

The  court  fixed  the  master's  fees  at  $516,  of  which  $21(1 
was  for  the  taking  of  testimony  and  the  rest  for  hearing 
arguments  of  counsel,  certifying  to  exhibits  and  making  his 
report  on  the  law  and  facts.  There  wasanother  lien  claim- 
ant in  the  case,  William  Jenkinson,  and  as  to  him  the  mas- 
ter also  found  that  he  had  no  lien.  Nevertheless,  the  court 
ordered  the  entire  $516  to  be  paid  by  appellant.  Under 
Sec.  27  of  Ch.  82  above  referred  to  we  think  this  amount 
should  have  been  apportioned  between  appellant  and  Jen- 
kinson, and  that  part  of  the  decree  is  reversed  and  the  cause 
remanded  for  that  purpose.  Affirmed  in  part  and  reversed 
in  part. 
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McFell  Electric  and  Telephone  Company  et  al.  t.  McFell 
Electric  Co. 

1.  Trade  'SAVxs^Stockholder  Who  Has  Given  His  Name  to  a  Corpo- 
ration is  Estopped  to  Question  its  Right  to  Use  the  Same  upon  Transfer- 
ring His  Stock. — Where  a  stockholder  who  has  conferred  on  a  corporation 
the  right  to  use  his  name  in  the  firm  name,  afterward  sells  his  stock  in 
such  corporation  for  a  valuable  and  adequate  consideration,  *he  can  not 
thereafter  resume  the  use  of  his  own  name  in  carrying  on  the  same 
business  during  the  lifetime  of  the  corporation,  in  such  a  way  as  to 
mislead  the  public,  but  is  equitably  estopped  from  questioning  the  right 
of  the  corporation  to  the  use  of  its  corporate  name. 

2.  Same— Coitr^  of  Equity  Will  Give  Relief  in  Such  Cases.— Where 
a  person  sets  up  business  under  such  a  designation  as  is  calculated  to 
lead,  and  does  lead  other  people  to  suppose  that  his  business  is  the  busi- 
ness of  another  person,  a  court  of  equity  will  give  relief. 

3.  Same — Upon  What  Gi^ounds  Relief  is  Given. — Relief  in  such  cases 
is  given,  not  upon  the  ground  of  a  property  right  in  a  name,  but  because 
the  public  are  entitled  to  protection  from  being  misled  to  trade  with 
parties  not  known  to  them,  under  the  impression  that  they  are  doing 
business  with  an  established  firm  or  person  with  whom  they  have  been 
accustomed  to  deal. 

Bill  for  an  Injunction.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1902.  Affirmed.  Opinion 
filed  October  30, 1903. 

Appellee  filed  its  bill  of  complaint  and  obtained  an 
injunction  restraining  appellant  and  two  of  its  employes 
from  doing  business  as  electricians,  etc.,  under  the  name  of 
the  **  McFell  Electric  and  Telephone  Company,"  or  under 
any  other  name  so  similar  as  to  be  misleading  to  the  public. 

It  appears  that  in  December,  1890,  a  corporation  was 
created  under  the  name  "  The  McFell  Electric  Company," 
to  carry  on  the  usual  business  of  electricians,  the  duration 
of  the  corporation  to  be  ten  years.  The  incorporators 
principally  interested  were  Judson  McFell  and  William  J. 
McWade.  The  company  carried  on  its  business  from  the 
time  of  its  creation  until  the  expiration  of  its  charter  in 
December,  1900.  In  April,  1900,  McWade  had  become  the 
owner  of  Mc Fell's  interest  in  the  company  and  its  business. 
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The  latter,  however,  continued  in  the  company's  service  as 
a  salaried  employe.  The  business  was  carried  on  as  before 
under  the  same  name  after  the  expiration  of  the  charter  in 
December,  1900,  and  in  April  following  an  application  for 
a  license  to  form  a  new  corporation  under  the  name 
"MeFell  Electric  Company,"  appellee  herein,  was  for- 
u'arded  to  the  secretary  of  state.  The  license  was  duly 
issued  and  a  certificate  of  incorporation  was  recorded  May 
24:,  1901.  The  application  for  said  license  was  signed  and 
acknowledged  April  16,  1901,  by  Judson  McFell  as  one  of 
the  incorporators,  but  shortly  after  signing  the  application 
said  McFell  left  his  employment  iwith  the  said  company 
and  began  business  for  himself  in  the  same  line  of  work. 
Within  a  few  days  thereafter,  May  16, 1901,  he  made  appli- 
cation for  a  license  to  form  a  corporation  under  the  name 
"'  McFell  Electric  and  Telephone  Company,"  and  a  certifi- 
cate of  incorporation  of  such  company,  appellant  herein, 
was  recorded  June  16,  1901.  Thereupon  McFell  proceeded 
to  carry  on  business  in  the  name  of  the  new  company,  in 
rivalry  and  competition  with  appellee. 

Appellee's  business  had  been  conducted  for  about  six 
years  preceding  the  expiration  of  the  original  charter  and 
is  still  conducted  in  the  Marquette  Building,  Chicago. 
When  appellant  McFell  quit  his  former  employment  a,nd 
obtained  a  charter  for  the  appellant  corporation,  a  place  of 
business  for  the  latter  was  secured  in  the  same  building 
upon  the  floor  below  that  occupied  by  appellee,  access  to 
which  was  had  by  the  same  stairway.  The  names  of  the 
two  corporations  appeared  thereafter  in  close  relation  upon 
the  same  bulletin  board.  Both  companies  were  carrying 
on  the  same  kind  of  business. 

The  appellant  corporation  filed  a  cross-bill  in  which  it 
prayed  for  an  injunction  against  appellee.  The  prayer  of 
the  cross- bill  was  denied  and  that  bill  dismissed  for  want  of 
equity. 

William  R.  Moss,  attorney  for  appellants. 
Except  by  statute,  the  stockholders  of    a   corporation 
which  has  ceased  to  exist,  have  no  right  to  the  name  of 
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the  corporation.  Where  the  t)ame  of  a  person  is  a  part  of 
the  corporate  name,  this  right  to  the  name  would  revert 
to  him  and  no  one  could  use  it  without  his  consent.  Starr  & 
Curtis  Rew  Stat.,  Chapter  32,  Section  28a;  Frazer  &  Frazer 
Lubricator  Co.,  121  111.  147;  Ilazelton  Boiler  Co.  v. 
liazelton  Tripod  Boiler  Co.,  142  111.  494;  Horton  Mfg.  Co. 
V.  Horton  Mfg.  Co.,  18  Fed.  Rep.  817. 

If  a  person,  without  consideration,  permit  another  to 
use  his  name  in  his  business,  such  other  person  will  be 
deemed  to  have  but  a  mere  license  to  use  said  name,  which 
license  is  revocable  at  pleasure.  McGowan  Brothers  Pump 
&  Machine  Co.  v.  McGowan,  2  Cin.  Sup.  Ct.  313;  22  Ohio 
St.  370;  Fite  v.  Dorman,  ^7  S.  W.  Rep.  129;  Horton  Mfg. 
Co.  V.  Ilorton  Mfg.  Co.,  18  Fed.  Rep.  817;  Bagby  &  Rivers 
Furniture  Co.  v.  Rivers,  40  Atl.  Rep.  171. 

The  doctrine  of  trade-mark  cases  has  no  application 
here,  as  no  goods  were  manufactured  by  either  corporation. 
Ilazelton  Boiler  Co.  v.  Ilazelton  Tripod  Boiler  Co.,  142  III. 
507;  Browne  on  Trade-mark,  Sec.  91. 

Arnott  Stcbblefield,  attorney  for  appellee. 

Defendants*  act  in  choosing  the  same  name,  with  a  trifling 
addition,  the  same  building,  the  same  portion  of  the  build- 
ing, the  same  bulletin-board  on  the  same  stairway  between 
the  floors,  to  transact  the  same  sort  of  business,  causes  con- 
fusion, as  it  must  have  been  designed  to  do,  and  called  for 
the  relief  granted  by  the  decree.  International  Committee 
of  Young  Women'sChristian  Associations  V.Young  Women's 
Christian  Association  of  Chicago,  194  III.  194;  VanAuken 
Company  v.  VanAuken  Steam  Specialty  Co.,  57  111.  App. 
240;  Merchants'  Detective  Assn.  v.  Detective  Mercantile 
Agency,  25  111.  App.  250;  Mossier  v.  Jacobs,  QG  III.  App. 
571;  Nokes  v.  Mueller,  72  III.  App.  431. 

In  answer  to  the  contention  that  inasmuch  as  these  cor- 
porations do  not  sell  an  article  of  merchandise,  the  com- 
plainant is  not  entitled  to  the  relief  sought,  the  court  will 
note  the  character  of  enterprise  involved  in  Merchants' 
Detective  Assn.  v.  Detective  Mercantile  Agency,  25  III. 
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App.  250,  and  in   Int.  Com.  Y.  W.  C.  A.  v.  Y.  W.  C.  A., 
194  111.  194. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellants  insist  that  the  court  erred  in  finding  the 
equities  with  appellee  and  grantino^  it  the  relief  prayed  for 
in  the  original  bill.  The  contention  seems  to  be  that  upon 
the  expiration  of  the  charter  of  the  original  corporation 
having  substantially  the  same  name  as  that  adopted  by 
appellee,  the  right  to  use  the  name  reverted  to  Judson 
McFell,  who  was  one  of  its  original  incorporators,  and  who 
had  previously  sold  out  to  McWade,  another  of  its  incor- 
porators, all  his  stock  in  the  company  and  all  interest  in 
its  business.  The  transfer  of  McFell's  stock  to  McWade 
occurred  in  March,  1900.  When,  with  McFell's  consent,  he 
being  one  of  the  incorporators  and  stockholders,  the  orig- 
inal company  was  created  with  the  name  "The  McFeir 
Electric  Company,"  there  can  be  no  doubt  that  he  conterred 
on  such  corporation  the  right  to  use  his  name  in  that 
manner;  and  when  he  sold  out  his  stock  in  the  company 
and  his  interest  in  its  business  to  McWade  for  a  valuable 
consideration,  as  he  did,  he  could  not  afterward  resume  the 
use  even  of  his  own  name  in  carrying  on  the  same  business 
during  the  lifetime  of  the  corporation,  in  such  a  way  as  to 
mislead  the  public.  By  the  sale  and  transfer  of  his  stock 
in  the  company  for  a  valuable  and  adequate  consideration 
he  equitably  estopped  himself  from  questioning  its  right  to 
the  use  of  its  corporate  name.  See  Frazer  v.  Frazer  Lubri- 
cator Co.,  121  III.  147-157.  Under  the  statute,  moreover, 
the  said  corporation  had  the  exclusive  privile^^e  of 
becoming  re-incorporated  under  the  same  name  within 
thirty  days  from  and  after  the  expiration  of  its  original- 
charter.  (R.  S.,  Chap.  32,  Sec.  28 J.)  It  did  not  avail  itself 
of  this  right,  but  its  stockholders  did  continue  to  carry  on 
the  business  with  McFell's  consent  in  the  same  name,  he 
remaining  in  their  employment.  Later  he  joined  with  two 
of  the  stockholders  in  making  application  for  a  license  to 
enable  them  to  obtain  a  new  charter  under  substantially 
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the  same  name,  the  only  difference  being  an  omission  of 
the  article  "the"  and  an  abbreviation  of  the  word  "com* 
pan3\"  He  appears  thus  to  have  recognized  the  existence 
of  an  equitable  right  in  the  stockholders  of  the  old  company 
to  continue  to  do  business  in,  and  for  that  purpose  to 
re-incorporate  under,  the  old  name,  for  the  use  of  which 
he  had  received  a  valuable  consideration  in  the  purchase 
price  paid  for  his  stock  and  his  interest  in  the  business. 

It  is  said,  however,  that  before  the  application  for  the 
new  license  was  forwarded  to  the  secretary  of  state  he 
revoked  his  consent.  As  to  that  the  testimony  is  conflict- 
ing. The  alleged  revocation  is  by  no  means  established  by 
the  evidence.  McFell  himself  does  not  even  now  seek  to 
interfere  with  the  use  by  appellee  of  its  corporate  name. 

It  appears  that  after  signing  and  acknowledging  the 
application  for  a  license  to  re-incorporate  appellee's  business 
under  substantially  the  old  name,  McFell  concluded  to  give 
up  his  salaried  position  in  its  service,  and  go  into  business 
for  himself.  Reaching  this  conclusion  he  promptly  took 
steps  to  incorporate  under  the  name  which  he  has  selected 
for  the  appellant  corporation.  Obtaining  its  charter,  the 
name  indicating  that  its  business  was  the  same  as  appellee's, 
it  was  located  in  the  same  building,  in  close  proximity  to 
the  place  where  appellee's  business  had  been  conducted  for 
more  than  six  years.  That  the  conditions  were  such  as  to 
deceive  the  public  and  lead  persons  to  suppose  they  were 
dealing  with  appellee  when  in  fact  they  were  employing 
appellant,  is,  we  think,  apparent.  The  name  of  the  new 
company  was  placed  on  the  bulletin-board  of  the  building 
immediately  above  that  of  appellee,  so  as  to  readily  give 
the  impression  that  they  were  one  and  the  same  company. 
The  circumstances  justify  the  inference  that  it  was  for 
some  such  purpose  the  location  was  selected.  This  is  not 
open  and  honest  competition.  It  has  ever\''  appearance  of 
an  attempt  to  mislead  the  public  and -to  obtain  by  decep- 
tion the  benefit  of  the  patronage  and  clientage  enjoyed  bv 
appellee.  Courts  of  equity  give  relief  against  such  viola- 
tions of  the  rules  of  honesty  and  fair  dealing.     See  Mer- 
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chants'  Detective  Ass'n  v.  Detective  Mercantile  Agency, 
25  111.  App.  250,  259.  If  appellants'  new  business  was 
established  and  conducted  with  the  fraudulent  and  wrong- 
ful intention  of  attracting  to  themselves  the  custom 
intended  for  appellee,  this  is  clearly  a  fraud  upon  the  rights 
ofthe  latter.  Alleo^retti  v.  Chocolate  Cream  Co.,  177  111. 
129-133.  In  Imperial  Mfg.  Co.  v.  Schwartz,  105  111.  App. 
525-529,  we  said:  "The  public  are  entitled  to  protection 
from  being  misled  to  trade  with  parties  not  known  to  them, 
under  the  impression  that  they  are  doing  business  with  an 
established  firm  or  person  with  whom  they  have  been 
accustomed  to  deal."  What  is  said  in  Internat'l  Com.  Y. 
W.  C.  A.  V.  T.  W.  C.  A.,  194  111.  on  page  200,  is  applicable 
in  this  case;  namely, that  though  there  may  be  no  property 
in  a  name,  the  principle  in  these  cases  is  that  it  is  a  fraud 
on  a  person  who  has  an  established  trade  and  carries  it  on 
under  a  given  name,  that  another  person  should  assume 
the  same  name  with  a  slight  alteration,  so  as  to  induce 
])eople  to  deal  with  him  in  the  belief  that  they  are  dealing 
with  those  who  have  given  a  reputation  to  the  name  in  the 
particular  line  of  business. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 


Annie  Polzin  v.  Henrietta  Polzin. 

1.  De^ds— ^4  Condition  in  Deed  to  Pay  Grantor  a  Monthly^  Sum 
Runs  with  the  Land. — An  express  condition  in  a  deed  that  the  grantee 
shall  neither  sell  nor  incumber  said  lot  during  the  life  of  the  grantor 
without  her  written  consent,  and  that  the  grantee  shall,  during  her  life, 
pay  her  $17.25  on  the  first  day  of  each  month  tliereafter  at  her  resi- 
dence, which  monthly  payments  are  hereby  made  a  charge  and  lien  on 
said  lot,  runs  with  the  land,  and  is  a  continuing  charge  upon  it;  and 
the  performance  of  such  a  condition  and  the  punctual  payment  of 
money  so  reserved  is  an  obligation  which  a  court  of  chancery  will 
enforce. 

Bill  for  a  Receiver. — Appeal  from  an  interlocutory  order  of  the 
Circuit  Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.    AflSrmed.    Opinion  on  rehearing  filed  October  30,  1903. 
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Appellee  had  a  life  estate  in  a  certain  building  and  lot  of 
which  her  son  Henry  was  the  owner,  subject  to  said  life 
estate  and  to  a  morto;age  for  $5,500. 

April  16,  1896,  she  conveyed  her  life  estate  in  said  prem- 
ises to  Henry  by  a  deed  which  contains  this  provision : 

"This  deed  is  given  upon  the  express  condition  that  the 
grantee  shall  neither  sell  nor  incumber  said  lot  during  the 
life  of  Henrietta'Polzin  without  her  written  consent,  and 
that  the  grantee  will,  during  her  life,  pay  her  $17.25  on  the 
first  day  of  each  month  thereafter  at  her  residence  in  said 
cit}'^,  which  monthly  payments  are  hereby  made  a  charge 
and  lien  on  said  lot." 

Henry  died  intestate  November  29,  1901,  leaving  appel- 
lant, his  widow,  his  brothers,  Albert,  Charles  and  Edward, 
and  sisters  Martha  and  Bertha,  his  heirs  at  law  From  the 
time  of  the  conveyance  to  his  death,  Henry  Polzin  was  in. 
possession  of  said  premises,  and  appellant  has  been  in 
possession  thereof  since,  occupying  a  portion  and  receiving 
$74:  per  month  rent  for  the  remainder. 

Henry  Polzin  paid  his  mother  less  than  one  hundred 
dollars  on  account  of  the  money  he,  by  the  acceptance  of 
said  deed,  became  bound  to  pay  her,  and  appellant  has  paid 
her  nothing  since  she  has  been  in  possession  of  said 
premises. 

October  13,  1902,  appellee  filed  in  the  Circuit  Court  her 
bill  in  equity  against  appellant  and  the  other  heirs  at  law 
of  Henry  Polzin,  setting  up  the  facts  above  stated  and 
praying  that  the  amount  due  her  be  ascertained,  the  heirs 
at  larw  of  Henry  Polzin  required  to  pay  the  same,  and  that 
in  default,  said  premises  be  sold  to  pay  the  same. 

October  27,  1902,  appellee,  together  with  the  brothers 
and  sisters  of  Henry  Polzin,  filed  in  said  cause  a  petition 
for  the  appointment  of  a  receiver  of  said  premises,  setting 
up  the  matters  contained  in  the  bill  and  alleging  waste 
and  failure  to  repair.  Appellant  was  made  defendant  to 
said  petition  and  filed  her  answer  thereto,  denying  the 
charge  of  waste  and  failure  to  repair,  claiming  a  homestead 
and  dower  in  said  premises  and  alleging  that  the  same  were 
worth  and  could  be  sold  for  $12,000. 
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An  affidavit  was  filed  in  which  the  value  of  the  premises 
was  stated  to  be  $12,000. 

The  court  entered  an  interlocutory  order  for  the  appoint- 
ment of  a  receiver  of  the  premises  in  question.  From  this 
order  an  appeal  was  taken  to  this  court. 

Arnold  Tripp,  attorney  for  appellant. 

Masterson,  Haft  &  Dandridge,  attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  condition  in  the  deed  runs  with  the  land,  and  is 
a  continuing  charge  upon  it.  The  charge  upon  the  land 
can  not  be  deemed  a  rent  of  any  description;  nor  can  it 
properly  be  considered  as  an  annuit}',  because  by  an  annuity 
the  person  alone  is  charged;  here  the  land  ischarg^ed.  The 
condition  in  the  deed  has  given  to  appellee  a  particular 
interest  in  the  land.  It  has  imposed  upon  it  an  incum- 
brance which  follows  it  into  the  hands  of  the  widow  and 
heirs  at  law  of  the  grantee. 

The  amount  due  and  to  become  due  to  appellee  is  a  lien 
as  well  upon  the  interests  of  the  brothers  and  sisters  of 
llenry  Polzin  in  the  premises  as  upon  that  of  appellant. 
The  conveyance  was  by  a  mother  to  a  son,  upon  the  express 
condition  that  he  pay  her  $17.25  on  the  first  day  of  each 
month  during  her  life.  The  performance  of  such  a  condi- 
tion, the  punctual  payment  of  money  so  reserved,  is  an 
obligation  which  a  court  of  chancery  will,  and  perhaps 
only  can,  enforce. 

Appellant's  rights  of  homestead  and  dower  are  junior 
and  subject  to  the  rights  of  appellee  to  the  money  reserved 
to  herself  in  her  deed  to  appellant's  husband.  It  was  the 
manifest  duty  of  the  court  to  protect  appellee  and  those 
who,  as  tenants  in  common,  are  the  owners  in  fee  of  an 
undivided  one-half  of  said  premises,  subject  to  existing 
liens  thereon  and  rights  therein. 

It  is  but  just  and  equitable,  both  to  them  as  well  as  to 
appellee,  that  appellant  should  apply  a  portion  of  the  rents 
of  said  premises  to  the  payment  of  the  amounts  due  and  to 


190  Appellate  Courts  of  Illinois. 

-       '    -  — _-^^^^_^— — ^^ 

Vol.  110.]  Germania  Fire  Ins.  Co.  v.  MuUer. 

become  due  to  appellee  under  the  terms  and  conditions  of 
said  deed.  For  more  than  six  years  no  payment  has  been 
made  to  appellee  and  the  amount  now  due  her  is  more  than 
81,300. 

In  our  opinion,  the  record  discloses  a  case  where  a  court 
of  chancery  might,  in  the  exercise  of  the  discretion  vested 
in  the  court  in  such  matters,  properly  appoint  a  receiver, 
and  the  order  appealed  from  will  be  affirmed. 


Germania  Fire  Insarance  Co.  v.  Ernest  B.  Mnller. 

1.  Practice— Jlfof ion  to  Set  Aside  a  Default  Addressed  to  the  Discre- 
tion of  the  Court — A  motion  to  set  aside  a  default  and  judgment  is  an 
appeal  to  the  judicial  discretion  of  the  trial  court.  Ordinarily  such 
motion  will  not  be  allowed,  even  at  the  term  at  which  the  judgment  \a 
entered,  unless  it  shall  appear  that  the  defendant  has  exercised  reason- 
able diligence,  or  has  a  reasonable  excuse  for  failure  to  make  a  defense, 
and  moreover  that  he  has  a  defense  upon  the  merits  to  the  whole,  or  a 
material  part  of  the  cause  of  action, 

2.  Appellate  Court  pRACTicE—^Mcs^ton  upon  Appeal  from  an 
Order  Denying  Motion  to  Set  Aside  a  Default— Upon  appeal  from  an 
order  denying  a  motion  to  set  aside  a  default,  the  question  is,  whether 
there  has  been  an  abuse  of  the  discretion  of  the  trial  court. 

3.  Insurance — Policy  ConMrued,  —  An  insurance  policy  insure<l 
plaintiff  **  in  consideration  of  the  stipulations  herein  named  and  of  $15 
premium,"  for  the  period  of  one  year  from  the  time  of  its  issue.  The 
policy  was  delivered  to  the  insured  without  demanding  the  prepayment 
of  the  premium.  Held,  that  the  policy  was  delivered  as  a  complete  and 
executed  contract  under  an  implied  agreement  that  credit  was  given 
for  the  premium,  and  such  delivery,  without  demanding  the  premium 
as  a  condition  of  its  delivery,  constituted  a  waiver  of  the  condition 
that  the  policy  should  not  take  effect  until  actual  paynient  of  the  pre- 
mium into  the  company's  treasury. 

4.  Same — Acts  Raising  a  Presumption  that  Credit  is  Given  for 
Payment  of  Premium,— T\\Q  deliveiy  of  a  policy  without  exacting  the 
payment  of  the  premium  raises  a  presumption  that  a  credit  is  intended', 
and  is  a  waiver  of  the  condition  of  prepayment.  The  waiver  may  also 
be  inferred  from  any  circumstances  fairly  showing  that  the  insurers  did 
not  intend  to  insist  upon  the  prepayment  of  the  premium  as  a  condition 
precedent. 

Assampsit,  on  a  policy  of  fire  insurance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  presiding. 
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Heard  in   the  Branch  Appellate  Court  at    the  October  term,    1902. 
Affirmed.     Opinion  filed  October  80,  1903. 

Cox,  Heldman  &  Shortle,  attorneys  for  appellant. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellee;  J. 
Ellsworth  Owen,  of  counsel. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellee  sued  to  recover  upon  a  policy  of  fire  insurance 
issued  by  appellant.  The  declaration  was  filed  for  the 
May  term  of  the  Superior  Court.  Appellant  failing  to 
appear  and  plead  after  duo  service  of  summons,  default 
was  entered,  damao^es  assessed  and  a  judgment  rendered  in 
favor  of  appellee,  which  it  is  now  sought  to  reverse. 

It  is  contended  that  the  trial  court  erred  in  denying  a 
motion  made  by  appellant's  attorneys  at  the  term  in  which 
the  default  and  judgment  were  entered  to  vacate  the  same, 
and  grant  leave  to  plead.  The  court  allowed  appellant  to 
file  affidavits  in  support  of  the  motion,  but  after  argument 
b\'  counsel,  refused  to  set  aside  the  default  or  disturb  the 
judgment.  It  is  urged  that  the  affidavits  filed  in  support 
of  the  motion  to  vacate  show  due  diligence  on  the  part  of 
appellant  and  its  attorneys.  It  appears  from  these  affida- 
vits that  the  clerk  of  appellant's  attorneys  was  informed 
by  the  clerk  of  the  trial  court  that  the  register  did  not 
show  any  declaration  filed,  at  a  time  when  it  should  have 
been  on  file,  to  require  appellant  to  plead  at  that  terra,  and 
that,  relying  on  this  information,  appellant's  attorneys 
were  misled.  A  motion  to  set  aside  a  default  and  judg- 
ment is  an  appeal  to  the  judicial  discretion  of  the  trial 
court.  Ordinarily  such  motion  will  not  be  allowed  even  at 
the  term  in  which  the  judgment  is  entered  unless  it  shall 
appear  that  the  defendant  has  exercised  reasonable  dili- 
gence or  has  a  reasonable  excuse  for  failure  to  make  a 
defense,  and  moreover,  that  he  has  a  defense  upon  the  mer- 
its, to  the  whole  or  a  material  part  of  the  cause  of  action. 
Mason  v.  McS'amara,  57  111.  274;  Blain  v.  Shaffner,  37  111. 
App.  394.     Upon  appeal  from  an- order  denying  a  motion 
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of  this  kind  the  question  is  whether  there  has  been  an 
abuse  of  the  discretion  of  the  trial  court.  Holliday  v.  Tut- 
hill,  94  111.  App.  425;  Barrett  v.  Queen  Ci!y  Cycle  Co.,  179 
III.  68.  If  it  appears  that  the  judgment  is  proper  upon  the 
merits  it  should  not  be  interfered  with.  ^ 

It  is  urged  that  the  policy  sued  on  was  void  for  the  rea- 
son that  when  the  loss  occurred  no  part  of  the  premium 
liad  been  paid  to  appellant  or  its  duly  authorized  agent. 
The  policy  contained  the  following  provision:  "By  the 
acceptance  hereof,  the  assured  agrees  that  this  company 
shall  not  be  liable  for  any  loss  or  damages  by  fire  or  other 
risk  or  casualty  herein  mentioned,  until  the  assured  shall 
have  paid  the  premium  hereinbefore  mentioned  in  full  to 
the  company  or  its  duly  authorized  agent  whose  name  is 
subscribed  hereto;  and  until  such  premium  is  so  paid  this 
policy  shall  remain  wholly  void  and  of  no  eifect."  It  is 
also  provided  in  the  policy  that  it  is  made  by  the  company 
and  accepted  by  the  assured  subject  to  all  its  stipulations 
and  conditions.  Affidavits  filed  by  appellant  state  that  the 
premium  was  not  tendered  to  the  Chicago  agent  until  after 
the  loss  by  fire  had  occurred,  for  which  recovery  is  sought 
under  the  policy.  It  is  argued,  therefore,  that  the  policy 
was  void  at  the  time  of  the  fire. 

It  appears  that  the  policy,  which  bears  date  October  15, 
1901,  was  delivered  about  October  18, 1901,  to  one  Russell, 
who  states  that  he  made  application  for  it  as  an  agent  of 
appellee;  that  the  fire  occurred  October  25,  1901,  and  that 
Russell  tendered  the  premium  to  appellee's  authorized  agent, 
whose  name  was  subscribed  to  the  policy,  December  19, 
1901.  The  property  covered  by  the  policy  was  situated  in 
Port  Huron,  Michigan,  and  application  for  insurance  upon 
it  was  forwarded  by  an  agent  at  Port  Huron  to  Chicago 
brokers  of  whom  Russell  was  one,  and  by  these  brokers 
distributed  among  various  insurance  companies.  Russell 
states  that  he  did  not  represent  the  insurance  company,  and 
he  received  the  policy  from  the  hand  of  a  messenger  to  whom 
it  was  delivered  in  the  ordinarj^  course  of  business  by  the 
duly  authorized  agent  of  appellant  in  Chicago. 
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It  is  quite  apparent  from  the  undisputed  facts  that  the 
company  delivered  the  policy  expecting  to  receive  payment 
of  the  premium  of  $16  in  due  course  of  business,  upon  deliv- 
ery of  the  policy  to  appellee.  This  money  would  of  course 
.  come  through  the  hands  of  the  various  agents  or  brokers 
through  whom  the  policy  was  delivered  to  the  insured.  It 
is  argued  that  as  the  policy  in  controversy  provides  that  it 
should  have  no  force  or  effect  until  the  premium  was  paid 
to  the  company  or  its  duly  authorized  agent  whose  name 
was  subscribed  thereto,  and  appellee  received  and  accepted 
the  policy  subject  to  these  conditions,  and  by  the  terms  of 
the  policy  it  insured  appellee  "  in  consideration  of  the  stipu- 
lations herein  named  and  of  %Id  premium,"  the  case  is  dis- 
tinguishable from  many  other  cases,  in  that  the  policy  does 
not  purport  or  admit  that  the  premium  had  been  paid  by 
the  insured.  The  effect  of  this  contention  is  that  notwith- 
standing the  delivery  of  the  policy  to  the  insured,  and  even 
thouirh  he  may  have  paid  the  premium  to  the  person  from 
whom  he  received  it,  yet  the  policy  is  still  void  and  of  no 
effect  until  such  time  as  the  premium  paid  reached  the  com- 
pan}?  itself  through  an  adjustment  and  settlement  of  accounts 
with  the  various  insurance  agents  or  brokers  through  whom 
the  application  reached  the  company,  a  matter  as  to  which 
the  assured  has  usually  no  knowledge  and  over  which  he  ' 
has  practically,  as  insurance*  business  is  conducted,  no  con- 
trol.    We  can  not  concur  in  such  view. 

We  are  of  opinion  that  the  provisions  of  the  policy  mak- 
ing it  of  no  effect  until  the  preipium  has  been  actually  paid 
into  the  treasury  of  the  company,  must  be  deemed  to  have 
been  waived  by  appellant  when  it  delivered  the  policy  with- 
out demanding  the  premium  as  a  condition  of  its  delivery. 
While  the  policy  does  not  in  express  terms  admit  the  receipt 
of  the  premium,  it  does  purport  to  insure  appellee  in  con- 
sideration of  the  stipulations  of  the  policy  and  of  the  pre- 
mium. The  language  is  open  to  the  interpretation  by  the 
insured  that  the  stipulations  are  treated  as  complied  with  and 
the  premium  as  paid  upon  the  delivery  of  the  polic3^  The 
case  differs  materially  from  those  cited  by  appellant  where 
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there  had  been  a  complete  failure  by  the  insured  to  pay  a 
premium  note  when  due,  or  where  the  assured  had  been 
notified  by  the  company  that  it  would  not  issue  a  permit 
for  business  prohibited  by  the  terms  of  the  policy.  (Oarlock 
V.  Phoenix  Ins.  Co.,  138  111.  210;  Mutual  Life  Ins.  Co.  v. 
Amerman,  119  III.  329.)  It  differs  also  from  other  cafees 
cited  wherein  the  policy  provided  that  it  should  thereafter 
become  void  in  case  the  assured  should  fail  to  pay  at  matu- 
rity a  premium  note,  or  wherein  the  continued  validity  of 
a  policy  is  made  dependent  upon  future  payments  of  pre- 
miums to  be  made  annually  or  at  other  stated  periods.  In 
the  case  at  bar  the  policy  was  delivered  by  the  agent  of  the 
company  without  qualificatidVi  or  condition,  and  we  think 
with  an  evident  understanding  that  it  should  be  delivered 
to  the  assured  and  be  in  full  force  and  effect  without  refer- 
ence to  when  the  company  itself  received  the  premium  from 
the  brokers  to  whom  the  assured  paid  it.  The  policy^  by  its 
terms  was  to  continue  in  force  one  year  from  the  time  of 
its  issue,  not  from  the  time  when  the  company  received  the 
premium,  and  the  premium  was  intended  to  pay  for  the 
insurance  during  that  period  only.  We  are  of  opinion  that 
the  policy  was  delivered  as  a  complete  and  executed  con- 
tract under  an  implied  agreement  that  credit  was  given  for 
the  premium,  and  such  delivery  constituted  a'waiverof  the 
condition  that  the  policy  should  not  take  effect  until  actual 
payment  of  the  premium  into  the  company's  treasury.  In- 
May  on  Insurance,  Sec.  360,  it  is  said  :  "In  fact,  the  deliv- 
ery of  the  policy  without  exacting  the  payment  raised  the 
presumption  that  a  credit  is  intended,  and  is  a  waiver  of  the 
condition  of  prepayment.  The  waiver  may  also  be  inferred 
from  any  circumstances  fairly  showing  that  the  insurers 
did  not  intend  to  insist  upon  the  prepayment  of  the  pre- 
mium as  a  condition  precedent."  To  the  same  effect  are 
many  decided  cases,  among  which  are  the  following :  Boehen 
V.  Williamsburg  City  Insurance  Company,  35  N.  Y.  131; 
Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  68  N.  Y.  434; 
Washoe  v.  Ilibernia  Fire  Ins.  Co.,  7  Ilun,  74;  Insurance  Co. 
V.  Fahrenkrug,  68  111.  463;  Firemen's  Ins.  Co.  v.  Kuessner, 
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164  III.  275;  Gosch  v.  State  Mut.  Fire  Ins.  Association,  44 
111.  App.  263. 

It  is  stated  in  one  of  the  affidavits  filed  in  behalf  of  appel- 
lant that  the  affiant  is  informed  and  believes  that  the 
assured  did  not  keep  a  set  of  books  showing  a  complete 
record  of  its  transactions,  locked  in  a  fire  proof  safe  at 
night  as  required  by  the  policy.  Obviously  this  is  no  such 
statement  of  facts  as  to  constitute  a  positive  showing  of  a 
defense  upon  such  ground. 

The  judgment  of  the  Superior  Court  must  be  affirm^ed. 


Henry  Miller  v.  Chicago  City  Railway  Co. 

1.  Verdicts— Si>e(naZ  Finding  Inconsistent  with  a  Genial  Verdict. 
—A  special  finding  **  that  the  plaintiff,  by  the  exercise  of  ordinary  and 
reasonable  care  on  his  part,  would  have  avoided  the  injury,"  is  irrecon- 
cilable with^a  general  verdict  of  guilty,  and  must  control. 

Trespass  on  the  €ase,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  PmLiP  Stein,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed.     Opinion  filed  October  80,  1903. 

TnoRNTOisr  &  Chancellor,  attorneys  for  appellant;  James 
DeWitt  Andrews,  of  counsel. 

William  J.  Hynes  and  Samuel  S.  Page,  attorneys  for 
appellee;  Mason  B.  Starring,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Appellant  filed  his  declaration  in  the  court  below  in  an 
action  on  the  case  against  appellee,  in  each  count  of  which 
he  alleged  that,  at  and  before  the  time  of  the  collision  and 
injury  therein  complained  of,  he  was  exercising  due  care 
and  caution  for  his  own  safety,  and  that  through  the  negli- 
gence of  the  servants  of  the  defendant  a  collision  occurred 
between  the  wagon  in  which  he  was  and  a  street  car  of  the 
defendant,  in  which  he  sustained  serious  injuries. 

There  was  a  trial,  a  general  verdict  of  guilty,  assessing 
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appellant's  damages  at  $3,000,  and  the  following  special 
finding  of  fact: 

.  "  Do  }^ou  believe  from  the  evidence  that  the  plaintiflF,  by 
the  exercise  of  ordinary  and  reasonable  care  on  his  part, 
would  have  avoided  the  injury  ?     Answer:    Yes." 

Appellant  did  not  in  the  court  below  ask  for  judgment 
on  the  general  verdict,  but  moved  for  a  new  trial.  The 
court  denied  his  motion  and  rendered  a  judgment  on  the 
special  finding  against  appellant. 

The  evidence  in  this  case  is  not  set  out  in  the  abstract, 
and  there  is  presented  for  our  decision  but  the  single  ques- 
tion :  Is  the  special  finding  of  fact  inconsistent  with  the 
general  verdict  ? 

In  Chicago  City  Ry.  Co.  v.  Taylor,  170  III.  49,  the  trial 
court  refused  to  submit  to  the  jury  six  interrogatories,  but 
gave  the  following : 

"8.  Could  the  plaintiff,  Taylor,  by  the  exercise  of  rea- 
sonable and  ordinary  care  and  watchfulness  on  his  part, 
have  avoided  the  collision  in  question?" 

This  was  answered  in  the  negative,  and  there  was  a  gen- 
eral verdict  of  guilty. 

The  Supreme  Court,  in  considering  the  question  whether 
there  was  error  in  refusing  to  submit  to  the  jury  the  other 
interrogatories,  said: 

"  It  is  manifest  that  the  real,  important  and  controlling 
question  in  the  ca'se  was  whether  the  plaintiflf,  in  driving 
the  horse-car  across  the  track  of  appellant,  exercised  ordi- 
nary care  to  avoid  the  collision  which  resulted  in  his  injury. 
If  that  question  was  fairly  submitted  in  interrogatory  No. 
8,  there  was  no  necessity  for  propounding  other  questions 
to  the  jury  which  might  have  a  near  or  remote  bearing  on 
the  question.  Had  the  jury  found,  in  answer  to  interroora- 
tory  Xo.  S,  that  Taylor,  by  the  exercise  of  reasonable  and 
ordinary  care,  could  have  avoided  the  collision,  and  so 
returned  in  the  verdict,  that  would  have  been  an  end  of  the 
case.  So,  also,  a  finding  that  Taylor,  by  the  exercise  of  rea- 
sonable and  ordinary  care,  could  not  have  avoided  the  col- 
lision, would  seem  to  be  conclusive  on  the  question  of 
iilaint.iff's  negligence." 

The  special  finding  in  this  case  is  quite  as  irreconcila- 
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ble  with  the  general  verdict  of  guilty  as  the  special  finding 
in  the  Taj'^lor  case,  if  answered  in  the  affirmative,  would 
have  been  with  the  general  verdict  in  that  case. 

The  special  finding  is  made  not  weaker,  but  stronger,  by 
the  use  of  the  word  "  would  "  where  the  word  "  could  "  was 
used  in  the  Taylor  case.  The  question  for  the  jury  under 
tlie  interrogatory  submitted  was  not,  what  a  man  situated 
as  appellant  was  situated  might  possibly  have  done — what 
he  could  have  done  to  avoid  injury — but  what,  in  the  sound 
judgment  of  the  jury,  an  ordinarily  prudent  man  would 
have  done  under  the  circumstances;  and  accordingly,  as  in 
their  judgment,  appellant,  in  what  he  did,  as  shown  by  the 
evidence,  did,  or  did  not,  act  as  an  ordinarily  prudent  man 
would  have  acted — did,  or  failed  to  do,  what  an  ordinarily 
prudent  man  would  have  done  under  the  circumstances — 
would  their  answer  to  the  interrogatory  be  yes  or  no.  The 
objection  that  the  interrogatory  is  not  limited  to  the  time 
at  and  just  before  the  injury,  is  not  tenable. 

Finding  no  substantial  error  in  the  record,  the  judgment 
of  the  court  below  will  be  affirmed. 

Mr.  Justice  Stein  took  no  part  in  this  decision. 


Domestic  Building   Association   v.  John  A  Jonrdain. 

1.  Mutual  Benefit  Societies— By-laws  Are  a  Part  of  the  Contract 
of  Membership. — The  by-laws  of  a  mutual  benefit  society  are  a  part  of 
the  contract  of  membership  and  when  a  member  seeks  to  avail  himself 
of  the  right  of  withdrawal,  he  is  entitled  to  exercise  it  only  in  accord- 
ance with  such  by-laws. 

2.  Same — Non-borrowing  Stockholder  Who  Has  Given  Notice  of 
Withdrawal  Has  No  Cause  of  Action  Where  There  Are  No  Funds 
Applicable  to  Withdrawal.— A.  non-borrowing  stockholder  who  has 
given  notice  of  withdrawal  can  not  maintain  a  cause  of  action  for  the 
amount  paid  in  by  him  to  the  association,  where,  ucder  the  provision  of 
the  statute  which  provides  that  at  no  time  shall  more  than  one-half  the 
funds  in  the  treasury  be  applicable  to  withdrawals,  there  is  no  money 
in  the  treasury  of  the  association  legally  applicable  to  the  payment  of 
his  claim. 
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Assumpsit. — For  money  paid  to  a  building  and  loan  association. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  P. 
Vail,  Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1902.    Reversed.     Opinion  filed  October  30,  1903. 

E.  T.  NooNAN,  attorney  for  appellant. 

J.  C.  Hendricks,  attorney  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellee  became  a  member  of  the  appellant  association, 
which,'  as  its  name  imports,  is  what  is  described  in  the 
statute  as  "  a  mututil  building,  loan  and  homestead  asso- 
ciation." (R.  S.,  Chap.  32,  Sec.  78  et  seq.)  Having  sub- 
scribed for  ten  shares  of  one  of  the  series  of  capital  stock, 
appellee  paid  into  the  association  the  sura  of  §295  as  the 
payments  became  due.  May  2,  1898,  he  filed  a  notice  of 
withdrawal,  as  he  was  entitled  to  do  under  the  act  (Sec- 
tion 83a-6b,  chapter  32,  K.  S.)  in  accordance  with  which 
appellant  is  organized,  upon  giving  thirty  days'  notice 
of  such  intention  to  withdraw.  Thereupon  he  became 
"entitled  to  receive  the  full  amount  of  dues  paid  in  on  the 
shares  sought  to  be  withdrawn  and  such  interest  thereon  as 
fixed  in  the  by-laws,"  etc.,  subject,  however,  to  provisions, 
two  of  which  are  as  follows :  ''  Provided,  that  the  amount 
of  such  interest  or  profits  paid  on  withdrawals  shall  not 
exceed  the  actual  rate  of  earnings  of  the  association; 
provided,  further,  that  at  no  time  shall  more  than  one 
half  of  the  funds  in  the  treasury  of  the  association  be  appli- 
cable to  the  demands  of  withdrawing  members,  or  the  pay- 
ment of  matured  shares,  without  the  consent  of  the  board 
of  directors." 

The  b3''-laws  of  the  association  which,  under  the  statute, 
are  required  to  be  made  a  part  of  the  "  certificate  of  the 
complete  organization  of  the  association,"  after  being 
approved  by  the  attorney-general  (K.  S.,  Chap.  32,  Sec. 
80),  contain  the  follovving  provisions: 

"Section  22.  All  members  desiring  to  withdraw  their 
deposits  shall  receive  the  amount  paid  in  (except  member- 
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ship  fees)  and  six  per  cent  interest  thereon,  and  such  por- 
tion of  the  profits,  if  any,  as  the  directors  may  allow.  Upon 
making  such  payment  the  stock  and  pass-book  shall  be 
surrendered  and  canceled  and  a  receipt  in  full  given. 

"  Section  23.  Withdrawal  notices  shall  be  numbered  in 
the  order  in  which  they  are  filed  with  the  secretary,  and 
shall  be  considered  by  the  board  in  such  order." 

It  appears  from  the  undisputed  evidence  that  at  the  time 
appellee  filed  his  notice  of  withdrawal,  there  were  on  file 
prior  notices  of  withdrawal  by  other  stockholders  aggre- 
gating $67,318.02,  which  were  unpaid.  The  cash  in  the 
association's  treasury  at  the  time  amounted  to  $638.08.  It 
also  appears  that  after  appellee  filed  his  said  notice  of  with- 
drawal the  association  received  in  the  ordinary  course  of 
business  up  to  the  time  when  this  suit  was  instituted,  cash 
to  the  amount  of  $54,617.09,  of  which  it  paid  out  $32,362.42 
on  account  of  such  prior  notices  of  withdrawal  by  other 
stockholders,  leaving  a  considerable  sum  still  due  and 
unpaid  to  withdrawing  stockholders,  having  priority  under 
the  by-laws  over  appellee.  At  the  time  when  this  suit  was 
begun,  there  was  still  due  withdrawing  stockholders  whose 
applications  had  been  filed  before  that  of  appellee  some- 
thing over  $18,000.  Appellee  brought  suit  in  assumpsit 
and  has  recovered  in  the  Circuit  Court  judgment  for  the 
amount  paid  in  by  him  to  the  association  and  interest, 
amounting  to  $361.  The  cause  was  submitted  to  the  court, 
a  jury  being  waived. 

It  is  contended  on  the  part  of  appellant  that  the  finding 
and  judgment  are  contrary  to  the  evidence,  inasmuch  as  it 
is  shown  that  there  were  no  funds  in  the  treasury  of  the 
association  which  could  be  applied  to  the  payment  of  appel- 
lee's withdrawal  demand.  We  are  obliged  to  agree  with 
this  contention.  The  by-law  which  requires  withdrawal 
notices  to  be  numbered  in  the  order  of  their  being  tiled  with 
the  secretary,  and  considered  by  the  directors  in  that  order, 
was  acquiesced  in  by  appellee  when  he  became  a  member 
of  the  association,  and  became  apart  of  his  contract  of 
membership  as  much  as  other  provisions  of^the  charter  and 
by-laws  governing  the  association.     When   he  sought   to 
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avail  himself  of  the  right  of  withdrawal,  he  was  entitled  to 
exercise  it  only  in  accordance  with  these  by-laws.  (See 
Collins  V.  Cobe^  104  111.  App.  142-145.)  The  validity  of 
that  by-law  is  not  questioned.  The  provision  of  the  stat- 
ute that  at  no  time  shall  more  than  half  the  funds  in  the 
treasury  be  applicable  to  withdravvals  seems  to  contemplate 
a  condition  such  as  existed  here,  where  the  applicjitions  for 
withdrawals  far  exceeded  any  sum  the  association  would  be 
likely  in  the  ordinary  course  of  business  to  have  on  hand  at 
any  one  time.  It  was  entirely  reasonable,  therefore,  to  pro- 
vide that  such  applications  should  be  considered  and  paid  in 
the  order  of  their  presentation.  The  income  of  these  associa- 
tions arises  from  dues  and  interest  paid  usually  in  monthly 
installments,  and  while  an  association  is  a  going  concern, 
the  statute  contemplated  that  half  of  the  funds  should  be 
retained  and  used  for  the  ordinary  business  of  the  associa- 
tion which  it  was  organized  to  conduct,  and  the  balance 
only  be  applied  in  paying  off  the  claims  of  those  who 
wished  to  withdraw  before  the  maturity  of  their  shares  in 
due  course. 

There  has  been  some  conflict  of  authority  as  to  the  ri<rht 
of  a  non-borrowing  stockholder  who  has  given  notice  of 
withdrawal  to  maintain  an  action  and  take  judgment  when 
it  appears  that  there  is  no  money  in  the  treasury  of  the 
association  legally  applicable  to  the  payment  of  his  claim. 
In  some  jurisdictiorls  the  right  to  proceed  to  judgment  has 
been  recognized,  but  the  right  to  an  execution  1ms  been  held 
subject  to  be  restrained  when  it  may  seem  equitable  to  the 
trial  court,  in  order  to  give  the  association  time  to  collect 
the  money  without  undue  embarrassment.  The  incon- 
sistency of  the  reasoning  which  gives  a  judgment  but  for- 
bids its  collection,  is,  we  think,  quite  apparent.  If  the  debt 
is  due  and  payable  then  the  suitor  is  entitled  to  judgment 
not  only,  but  to  execution  in  due  course.  If  it  is  not  due 
and  payable,  it  is  difficult  to  see  why  he  should  be  entitled 
to  judgment.  The  better  view,  we  think,  and  now  generally 
adopted,  is  stated  in  Ileinbokel  v.  National  Savings  Loan 
and  Building  Association,  58  ilinn.  340.  In  that  cjise  it  is 
said : 
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"  The  right  to  withdraw  and  to  receive  back  what  has 
been  paid  into  the  treasury  by  a  member  of  the  association 
exists  solely  by  virtue  of  the  by-law  or  the  statute.  If  this 
right  to  receive  money  out  of  the  treasury  is  made  to  depend 
upon  its  condition,  the  ri^ht  is  not  perfect  or  absolute  until 
that  condition  exists.  We  think  the  by-law  and  the  statute 
equally  plain,  and  to  mean  that,  until  there  is  money  avail- 
able for  the  purpose,  no  cause  of  action  exists.  This  is  the 
conclusion  of  the  chief  justice,  who  dissented  in  the  En«;le- 
hardt  case,  and  also  that  reached  by  the  Supreme  Court  of 
Texas  in  May,  1890 — Texas  Homestead  B.  &  L.  Ass'n,  v. 
Kerr,  which  we  have  been  unable  to  find  reported  except 
in  13  S.  W.  Kep.  1020." 

To  the  same  eflfect  is  Englehardt  v.  Fifth  Ward  Perma- 
nent Dime  Savings  Bank  &  Loan  Ass'n,  148  N.  Y.  281 
(reversing  a  contrary  decision  by  the  general  term  of  the 
Supreme  Court),  in  which  a  by-law  providing  for  payment 
of  withdrawing  stockholders  in  the  order  of  their  applica- , 
tion  is  said  to  be  a  reasonable  regulation,  binding  upon  the 
plaintiff,  although  in  that  case  enacted  after  he  became  a 
member. 

Our  attention  is  called  to  St.  Louis  Loan  Co.  v.  Yantia, 
72  111.  App.  597,  which  is  affirmed  in  173  111.  821.  We  do 
not  regard  the  opinions  in  that  case  as  conflicting  with  the 
views  we  have  stated.  For  the  reasons  indicated  we  are  of 
opinion  that  appellee  was  not  entitled  to  recover  under  the 
evidence,  and  the  judgment  of  the  Circuit  Court  will  be 
reversed  without  remanding. 


John  A.  Wittmann  v.  Mary  Wittmann. 

1 .  Evidence— Proper  Foundation  to  be  Laid  Before  Memorandum 
May  Be  Used  to  Refresh  Witness^  Memory,— Where  a  witness  oifers  to 
read  a  report  or  memorandum  and  it  does  not  appear  that  he  could  not 
or  did  not  remember  the  facts  except  by  referring  to  the  notes,  or  that 
he  had  written  the  notes,  or  that  the  matters  therein  set  forth  were  true, 
or  that  he  had  no  recollection  of  them  or  what  particular  person  had 
written  them,  or  under  what  circumstances  they  had  been  written, 
except  that  the  witness  said  '*  they  were  taken  at  that  time,"  it  is  error 
to  permit  the  witness  to  read  such  report. 
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2.  Chancery  Practice— Aioi  Proper  to  Take  Exceptions  to  Rulings 
of  the  Court.— Chancery  practice  does  not  require  that  exceptions  be 
taken  to  the  rulings  of  the  court. 

Bill  for  Separate  Maintenance.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge  presiding,  Heard  in  the 
Brancli  Appellate  Court  at  the  October  term,  1902.  Reversed  and 
remanded.    Opinion  filed  October  80,  1903. 

Rudolph  D.  IIuszagh,  attorney  for  appellant. 

Charles  A.  Churan,  attorney  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  case  was  heard  upon  appellee's  bill  for  separate 
maintenance  and  a  cross-bill  charging  her  with  adultery. 
The  court  dismissed  the  original  bill  for  want  of  equity, 
found  for  appellant  upon  the  cross-bill,  entered  a  decree  of 
divorce  for  the  wife's  adultery,  and  ordered  him  to  pay  her 
permanent  alimony  at  the  rate  of  $5  a  week.  From  this 
order  the  husband  appeals;  the  wife  assigns  cross-errors, 
questioning  the  action  of  the  court  in  dismissing  her  bill, 
sustaining  the  cross-bill,  and  in  receiving  certain  evidence. 

The  parties  were  married  March  14,  189S,  and  lived 
together  with  short  interruptions  until  February  6,  1901. 
The  principal  witness  to  prove  the  charge  of  adulter}^  was 
one  Harry  II.  Miller,  who  had  been  employed  by  appellant, 
after  his  wife  had  left  him,  to  **  watch  her  and  see  what  she 
was  doing."  After  testifying  that  he  commenced  his  work 
on  the  tenth  of  August,  lOul,  and  that  there  was  nothing 
to  report  for  that  day,  the  witness  said  :  "  I  suppose  you 
will  let  me  refer  to  notes  that  were  taken  at  that  time." 
The  court  then  put  some  questions  to  him  not  relating  to 
the  notes  and  after  he  had  answered  them  said  :  -  JS^ow 
go  on  and  read  your  report."  Counsel  objected,  giving  as 
a  reason  that  no  foundation  had  been  laid  "as  to^when  it 
Avas  written  or  anything  else."  The  court  overruled  the 
objection  and  the  witness  read  his  report,  which  tended 
stronofly  to  sustain  the  adultery  charge,  and,  if  true,  showed 
the  commission  by  appellee  of  several  acts  of  adultery.  It 
did  not  appear  that  the  witness  could  not  or  did  not  reiuem- 
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ber  them  except  by  referring  to  the  notes,  or  that  he  had 
written  the  notes  or  that  the  matters  therein  set  forth  were 
true,  or  that  he  had  no  recollection  of  them  or  what  par- 
ticular person  had  written  them,  or  under  what  circum- 
stances they  had  been  written,  except  that  the  witness 
said  *'  they  were  taken  at  that  time."  Under  these  circum- 
stances it  was  error  to  permit  the  witness  to  read  his  repoi't. 
In  substance  and  effect  the  report  itself  was  received  in 
evidence  without  any  legal  warrant  therefor.  1  Greenleaf 
on  Ev.  (13th  Ed.),  Sees.  436  and  437;  E.  R.  Co.  v.  Adler,  56 
111.  348;  Lawrence  v.  Stiles,  16  111.  App.  500,  502;  Hay  den  v. 
Iloxie,  27  111.  App.  534;  8  Encycl.  PL  &  Pr.  135.)  We  can 
not  agree  with  counsel  that  the  only  objection  urged  against 
the  reading  of  the  report  was  that  it  did  not  appear  when 
it  was  written.  The  objection  was  (not  in  terms,  but  in 
effect)  that  no  foundation  had  been  laid  for  it.  And  chan- 
cery practice  did  not  require  that  the  objection  should  be 
followed  up  by  an  exception  to  the  court's  ruling.  Fla- 
herty v.  McCormick,  123  111.  525,  533;  Smith  v.  Newland, 
40  111.  101. 

Excluding  the  testimony  of  the  witness  Miller,  there  is 
not,  in  the  face  of  the  complete  denial  by  appellee,  sufficient 
proof  in  this  record  to  show  her  alleged  infidelit\^  The 
result  we  have  reached  renders  it  unnecessary  to  pass  upon 
the  error  assigned  by  appellant  in  respect  of  the  order  for 
payment  of  alimony. 

In  support  of  her  bill  for  separate  maintenance,  appellee 
intro4uced  proof  of  divers  acts  of  cruelty  committed  upon 
her  by  appellant,  all  of  which  were  denied  by  him  except- 
ing one,  and  this  he  attempted  to  justify.  He  admits,  how- 
ever, that  believing  her  to  have  been  unfaithful  to  him  he 
refused  to  live  with  her  any  longer,  and  ordered  her  to 
leave  his  house,  which  she  did  under  compulsion.  The 
record  does  not  show  that  his  suspicions  were  supported  by 
the  facts  of  the  case;  and  so  far  as  we  can  see,  she  lived 
apart  from  him  without  any  fault  of  hers.  Quite  likely 
the  learned  chancellor,  finding  her,  as  he  did,  gtiilty  of  adul- 
tery, was  constrained  to  dismiss  her  bill  for  the  reason  that 
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the  mere  fact  of  such  guilt  would  disable  her  from  main- 
taining it. 

The  decree  of  the  court  is  reversed,  and  the  caus^ 
remanded  for  further  proceedings,  the  costs  to  be  taxed 
against  appellant. 

Mr.  Justice  Bakee  took  no  part  in  the  decision  of  this 
case. 
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el  11  '641         1.     ^EQiAQK^scE—Ofthe  Driver  of  a  Wagon  Not  to  be  Attributed  to 
a2098  241,    ^  Person  Riding  With  Him. — The  neRligence  of  a  driver  of  a  wagon  is 
not  imputable  to  a  person  who  is  riding  with  him  as  his  guest  and  has 
nothing  to  do  with  the  driving. 

2.  Same— U7ic»  Court  Can  Declare  Negligence  as  a  Conclusion  of 
Laic. — It  is  only  where  reasonable  men  can  not  differ  on  the  question 
as  to  whether  an  act  constitutes  negligence,  that  the  court  can  declare 
negligence  as  a  conclusion  of  law. 

8.  Lnstructioxs— -4s  to  Measure  of  Damages  in  Personal  Injury 
Cases, — In  a  personal  injury  case  the  jury  were  instructed  as  foj- 
lows  :  **  The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 
you  will  be  required  to  determine  the  amount  of  his  damaj):e.  In 
determining  the  amount  of  damages  the  plaintiff  is  entitled  to  recover  in 
this  case,  if  any,  the  jury  have  a  right  to,  and  they  should  take  into  coi*- 
sideration  all  the  facts  and  circumstances  as  proven  by  the  evidence 
before  them;  the  nature  and  extent  of  plaintiff's  physical  injuries,  if 
any,  so  far  as  the  same  are  shown  by  the  evidence  to  be  the  direct  result 
of  the  injury;  his  suffering  in  mind  and  body,  if  any,  resulting  from 
such  physical  injuries,  and  such  future  suffering  and  loss  of  health, 
if  any,  as  the  jury  may  believe  from  the  evidence  before  them  in 
this  case,  he  has  sustained  or  will  sustain  by  reason  of  such  injuries;  his 
loss  of  time  and  inability  to  work,  if  any,  on  account  of  such  injuries; 
and  may  find  for  him  such  sum  as  in  the  judgment  of  the  jury,  under 
the  evidence  and  instructions  of  the  court  in  this  case,  will  be  a  fair 
compensation  for  the  injurips  he  has  sustained  or  will  sustain,  if  any, 
so  far  as  such  damage  and  injuries,  if  any,  are  claimed  and  alleged  in 
the  declaration  and  proven;  and  it  is  not  necessary  for  any  witness  to 
express  an  opinion  as  to  tlio  amount  of  such  damaj^es."  It  was  objected 
to  on  the  ground  that  tli«»  court,  by  telling  tlie  jury  to  *' consider  all 
the  facts  and  circumstances  in  proof,"  directed  them  in  assessing 
damages  to  wander  at  large  tlirough  the  entire  proof  instead  of  con- 
fining them  to  that  part  of  it  bearing  upon  the  subject  of  damages, 
Beldy  that  the  instruction  was  proper. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge  presirt- 
inj?.  Heai-d  in  the  Branch  Appellate  Court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  October  30,  1903. 

John  A.  EosEand  Louis  Boisot,  attorneys  for  appellant; 
W,  W.  GuRLEY,  of  counsel. 

John  F  Waters,  Johnson  &  PEOLEKand  Edward  Maher, 
attorne\^s  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  recovered  by  appel- 
lee on  account  of  injuries  sustained  by  him  in  a  collision 
between  a  wao^on  and  a  street  railway  car  of  appellant  At 
the  time  of  the  accident  appellee  was  riding  in  an  open 
one-horse  express  wagon,  going  to  his  work  with  three 
other  men,  one  of  whom  was  the  owner  of  the  horse  and 
waofon  and  did  the  driving.  The  accident  occurred  on  a 
bright,  clear  day  at  the  intersection  of  Wabansia  and  Mil- 
waukee avenues,  in  this  city.  The  two  streets  do  not  cross 
directly,  but  Wabansia  avenue,  coming  from  the  east,  runs 
into  Milwaukee  avenue  without  crossing  it.  and  then  runs 
out  of  it  again  about  175  feet  to  the  northwest.  Mil- 
waukee avenue  runs  northwest  and  southwest.  The  four 
men  had  been  going  west  on  Wabansia  avenue  and  then 
turning  into  Milwaukee  avenue,  went  northwest  on  that 
street  until  they  reached  the  point  where  Wabansia  avenue 
runs  west  out  of  Milwaukee  avenue.  There  are  two  street 
car  tracks  on  Milwaukee  avenue,  and  the  cars  in  each 
direction  use  the  right-hand  track.  The  wagon  m  which 
appellee  was  riding,  while  on  Milwaukee  avenue,  kept  to 
the  right  of  both  tracks  until  a  car  coming  from  behind 
passed  the  wagon  a  little  before  the  point  at  which  the 
driver  of  the  wagon  wished  to  turn  out  of  Milwaukee 
into  Wabansia  avenue.  As  soon  as' the  car  had  passed, 
the  driver  turned  the  horse  to  the  left  and  drove  behind 
the  car  directly  upon  the  further  track,  upon  which  another 
car  was  rapidly  approaching  from  the  northwest.  The 
horse  got  across  the  track,  and  so,  nearlv,  did  the  waoon- 
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but  the  car  struck  the  rear  part  of  the  rear  wheel,  over- 
turning the  wagon  and  throwing  out  all  its  occupants. 

First.  It  is  claimed  the  testimony  of  the  wagon-driver 
and  appellee,  of  itself,  shows  them  to  have  been  guilty  of 
such  contributory  negligence  as  to  bar  a  recovery  as  matter 
of  law.  Whatever  the  negligence,  if  any,  of  the  driver 
may  have  been,  it  can  not  be  imputed  to  appellee.  He 
was  riding  in  the  wagon  at  the  driver's  invitation  and  had 
nothing  to  do  with  the  driving.  W.  Chicago  St.  E.  R.  Co. 
V.  DedloflF,  92  111.  App.  5-1:7;  Carmi  v.  Ervin,  59  111.  App. 
555;  C.  &  A.  R.  E.  Co.  v.  Harrington,  192  111.  9,  29;  U.  P. 
Ry.  Co.  V.  Lapsley,  51  Fed.  Eep.  174. 

But  it  can  not  be  said  as  matter  of  law  that  the  tes- 
timony of  the  driver  shows  him  to  have  been  negligent. 
Whether  he  was  so  or  not  is  a  question  about  which  rea- 
sonable men  might  differ;  and  it  is  only  where  such  differ- 
ence does  not  exist  that  the  court  can  declare  negligence  as 
a  conclusion  of  law.  The  car  going  north  may  have  inter- 
fered with  the  vision  of  the  driver  and  prevented  him  in 
some  degree  from  seeing  the  car  that  was  going  south.  In 
point  of  fact — as  he  testifies — he  did  not  see  it  until  his 
horse  was  between  the  two  tracks,  when  the  car  was  from 
seventy-five  to  one  hundred  feet  away.  True,  his  horse  was 
walking,  and  notwithstanding  the  rapid  approach  of  the  car 
he  did  not  accelerate  the  speed  of  the  horse  until  the  car 
was  within  ten  or  fifteen  feet  from  him.  But  the  collision 
occurred  at  a  street  intersection  and  the  driver,  to  use  his 
own  words,  "  was  there  on  the  track  as  much  as  he  (the 
gripman)  was.  I  thought*  he  would  stop."  Besides,  as  the 
driver  puts  it,  "  It  was  a  bad  place  to  get  off  of  a  walk 
crossing  the  tracks,"  and  he  had  a  right  to  assume  that  the 
grip'man  would  exercise  such  ordinary  care  as  the  situation 
called  for,  to  keep  the  car  from  running  into  the  wagon. 
Even  as  it  was,  the  wagon  had  almost  cleared  the  tracks 
before  it  was  struck.  Under  such  circumstances  the  ques- 
tion of  the  driver's  negligence  was  for  the  jury. 

The  testimony  of  appellee  is  substantially  the  same  as 
the  driver's.    He  was  sitting  in  the  rear  of   the  wagon 
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and  remained  seated  until  the  car  was  about  ten  or  twelve 
feet  away  and  the. hind  wheels  of  the  wagon  "  were  prett\'' 
near  to  the  south-hound  track,"  at  which  time  he  got  up 
and  walked  forward  on  the  wagon  in  order  to  jump  out 
west  of  the  track.  He  could  not  get  out  behind.  He  was 
in  the  act  of  jumping  when  the  car  struck.  "  If  I  had  half 
a  second  more  I  would  have  been  out  of  the  way  sure." 
He  had  no  control  of  the  driver,  said  nothing  to  him,  and 
did  not  urge  him  to  change  his  course,  or  influence  him  in 
any  way  It  is  contended  that  under  the  circumstances 
his  failure  to  speak  to  the  driver  was  contributory  negli- 
gence: Whether  if  he  had  spoken  it  would  have  done  any 
good  is,  to  say  the  least,  doubtful.  He  might  have  confused 
the  driver  and  done  harm.  At  all  events  he  had  no  con- 
trol over  him,  and  the  driver  knew  as  much  about  the  sit- 
uation as  appellee,  and  apparently  could  not  b3  benefited 
by  any  advice  or  suggestions  from  him.  Whether  appellee 
was  negligent  was  for  the  jury  and  not  for  the  court  to 
decide,  inasmuch  as  the  question  was  a  debatable  one  about 
the  correct  answer  to  which  reasonable  men  might  differ. 

Second.  Complaint  is  made  of  the  action  of  the  court 
in  overruling  appellant's  motion  to  strike  out  all  testimony 
relating  to  the  hernia  and  an  injury  to  the  eye  which  appel- 
lee claimed  had  been  caused  by  this  accident.  It  is  not 
denied  that  there  was  some  proof  tending  to  show  a  causal 
connection,  but  it  is  claimed  that  the  preponderance  of  the 
evidence  is  overwhelmingly  the  other  way.  Even  were 
this  claim  well  founded,  (and  this  we  do  not  determine), 
the  court,  if  it  had  granted  the  motion,  would  in  so  doing 
have  invaded  and  indeed  usurped  the  function  of  the  jury. 
It  was  solely  for  the  jury  to  decide  as  between  the  oppos- 
ing contentions  of  the  parties  upon  matters  of  fact. 

Third.  Appellee,  having  testified  that  he  had  been  work- 
ing for  sixteen  years  in  a  rolling  mill  but  had  left  there  two 
months  before  the  accident,  was  permitted  to  state  that 
he  had  earned  there  $100  a  month.  This  evidence  was 
objected  to  as  givirtg  a  wrong  basis  for  computing  damages 
and  as  being  too  remote  from  the  time  of  the  accident. 
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Counsel  rely  on  Ey.  Co.  v.  Maday,  18S  111.  308;  but  there 
the  plaintiff  was  allowed  to  show  whiit  he  had  earned 
at  a  trade  abandoned  by  him  five  years  before  the  injury 
occurred.  Nevertheless  the  judgment  was  aflHrmed,  the 
court  saying  that  the  error  was  a  harmless  one.  Here  only 
two  months  had  elapsed,  and  it  was  entirely  proper  to 
inquire  into  appellee's  earning  capacity  at  that  time. 

Fourth.  This  case  has  been  tried  three  times.  At  the 
first  trial  there  was  jurlgment  for  $3,000;  at  the  second  the 
verdict  of  §8,500  ripened  into  a  judgment  for  $5,500,  and 
the  present  judgment  is  for  $6,000.  We  have  carefully 
considered  the  argument  of  counsel  for  appellant  in  sup- 
port of  the  contention  that  the  damages  are  excessive  and 
all  the  proof  in  connection  therewith,  and  are  of  opinion 
that  while  something  less  than  $6,000  might  perhaps  have 
been  adequate  compensation  for  the  injuries  sustained  by 
appellee  by  reason  of  the  accident,  yet  in  view  of  the 
approval  by  one  trial  judsre  of  a  judgment  for  $5,500,  and 
by  another  of  one  for  §(5,000,  we  are  not  disposed  to  dis- 
turb the  latter. 

Fifth.  At  appellee's  request  the  jury  were  instructed  as 
follows : 

"  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff  you  will  be  required  to  determine  the  amount  of 
his  damage.     In  determining  the  amount  of  damages  the 

Slaintiff  is  entitled  to  recover  in  this  case,  if  any,  the  jury 
ave  a  right  to,  and  they  should  take  into  consideration  all 
the  facts  and  circumstances  as  proven  by  the  evidence 
before  them,  the  nature  and  extent  of  plaintiff's  physical 
injuries,  if  any,  so  far  as  the  same  are  shown  by  the  evi- 
dence to  be  the  direct  result  of  the  injury;  his  suffering  in 
mind  and  body,  if  any,  resulting  from  such  ph)\sical  inju- 
ries, and  such  future  suffering  and  loss  of  health,  if  any,  as 
the  jury  may  beli(?ve  from  the  evidence  before  the  min  this 
case  he  has  sustained  or  will  sustain  by  reason  of  such 
injuries;  his  loss  of  time  and  inability  to  work,  if  any,  on 
account  of  such  injuries;  and  may  find  for  him  such  sum  as 
in  tlie  judgment  of  the  jury,  under  the  evidence  and  instruc- 
tions of  the  court  in  this  case,  will  be  a  fair  compensation 
for  the  injuries  he  has  sustained  or  will  sustain,  if  anj',  so 
far  as  such  damage  and  injuries,  if  any,  are  claimed  and 


Chicago— First  District— A.  D.  1903.     209 

West  Chicago  St  R.  R.  Co.  v.  Dougherty. 

alleged  in  the  declaration  and  proven,  and  it  is  not  neces- 
sary for  any  witness  to  express  an  opinion  as  to  the  amount 
of  such  damages." 

This  instruction  has  been  before  the  Supreme  Court  and 
passed  muster  in  R.  R.  Co.  v.  Martin,  111  III.  232;  R.  R. 
Co.  V.  Johnson,  180  111.  287;  R.  R.  Co.  v.  Carr,  170  111  486; 
Ry.  Co.  V.  Brown,  193  111.  274;  Ry  Co.  v  Puntenney,  200 
111.  1;'R.  R.  Co.  V.  Gruss,  200  111.  195.  In  the  Brown  case, 
supra^  the  court  say: 

"This  instruction,  substantially,  has  been  before  this 
court  a  number  of  times,  and  we  do  not  regard  the.  giving 
of  it  as  error." 

In  the  Gruss  case,  supra^  they  repeat  this  language  and 
add  that  the  instruction  "  has  uniformly  been  approved." 
It  is  now  objected  to  on  the  ground  that  the  court,  by  tell- 
ing the  jury  to  "  consider  all  the  facts  and  circumstances 
in  proof,"  directed  them  in  assessing  damages  to  wander 
at  large  through  the  entire  proof  instead  of  confining  them 
to  that  part  of  it  bearing  upon  the  subject  of  damages. 
Nothing  is  pointed  out  and  we  have  not  found  anything  in 
the  proof  not  relating  to  damages  which  might  have  influ- 
enced the  jury  to  the  detriment  of  appellant  in  fixing  the 
amount  of  their  verdict. 

Other  objections  are  made  to  instructions  given  for 
plaintiff;  but  none  of  them  is  of  a  serious  character,  and 
the  alleged  errors  can  not  be  regarded  as  having  worked 
any  harm  to  appellant.  The  case  has  been  tried  three 
times,  each  time  resulting  in  a  verdict  for  plaintiff;  and  in 
the  absence  of  prejudicial  error  the  litigation  should  come 
to  an  end.  As  the  Supreme  Court  said  in  the  Maday  case, 
supra: 

"It  is  more  important  in  the  administration  of  justice, 
that  litigation  should  end  in  the  attainment  of  substantial 
justice  tnan  that  a  record  of  the  proceedings  should  be 
built  up  which 'is  without  flaw  or  blemish." 

The  judgment  appealed  from  is  aflBrmed. 

TOL.  ex  14 
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1.  Building  Contracts— VTatver  of  Writtenr  Order  for  Additional 
Work  by  Oumer's  Oral  Bequest  for  Same—Where  &  building  contract 
contains  a  condition  that  no  payment  for  extra  work  or  alterationa 
shall  be  enforced  by  the  contiactor  unless  a  written  order  is  obtained 
from  the  architect  before  such  work  is  commenced,  and  no  sucji  order 
is  given,  but  the  contractor  performs  such  work  upon  the  parol  request 
of  the  owner,  his  architect  or  his  authorized  aprent,  then  the  owner 
waives  this  condition  and  a  recovery  can  be  had  for  work  so  furnished. 
Acceptance  of  the  work  done  pursuant  to  such  verbal  order  is  equiva- 
lent to  acquiescence  in  and  ratification  of  the  agent's  act  in  giving  the 

order. 

2.  SAMa—Extra  Work  Amovnting  to  Radical  Departure  from  the 
Terms  of  the  Written  Contract  Amounts  to  a  New  UTidertaking,-- 
Where  by  a  contract  plaintiff  contracted  to  do^only  exterior  work  on  a 
building,  and  thereafter  by  du-ection  of  and  agreement  with  defendant 
or  its  duly  authorized  agent  did  interior  work,  such  work  is  a  new  and 
substantially  different  undertaking,  not  provided  for  in  the  writing,  and 
the  provision  of  the  written  contract  that  allowance  shall  be  made  only 
for  **  such  extra  work  and  material  as  shall  have  been  furnished  under 
the  written  order''  of  the  chief  is  not  applicable  to  it. 

3.  Sajhe— Owner  of  Building  Must  Keep  it  in  Such  a  State  of  For- 
wardness as  to  Enable  Contractor  to  Perform  His  Work  Within  Time 
Stipulated.  ^'Where  the  owner  of  buildings  fails  to  have  the  buildings 
ready,  so  that  plaintiff  can  proceed  with  the  work  within  the  time  con- 
templated by  its  original  written  contracts,  and  wages  advance  there- 
after so  that  the  cost  of  the  work  to  plaintiff  is  thereby  enhanced,  the 
owner  is  liable  for  damages  for  such  delay. 

4.  Sfi^XE— Contractor  Need  Not  Abandon  Work  for  Delay  of  Owner 
and  Sue  for  Damages.^Where  the  owner  of  buildings  fails  to  have 
them  ready  for  the  contractor  so  he  can  finish  his  work  within  the  stipu- 
lated time,  the  contractor  is  not  obliged  to  abandon  the  work  and  sue 
for  damages,  but  has  the  right  to  proceed  to  complete  the  work  and 
then  claim  damages. 

5.  Saw&— Provision  in  Contract  Making  ArcnitecVs  Decision  Final 
and  Binding  as  to  All  Controversies  Construed.— A  clause  in  a  building 
contract  making  the  architect's  decision  final  and  binding  as  to  all 
controversies  arising,  does  not  confer  authority  upon  him  to  pass  upon 
the  question  of  damages  resulting  from  a  breach  of  such  contract,  and 
does  not  preclude  the  party  in  favor  of  whom  such  Inreach  runs  from 
recovering  on  account  thereof. 

6.  Instructions— /nvodmgf  the  Province  of  the  Jury,— An  instruc- 
tion to  the  jury  that  ihey  are  **  at  liberty  to  decide  that  the  preponder- 
ance of  the  evidence  is  on  the  side  which  in  their  judgment  is  sustained 
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by  the  more  intelligent  and  better  informed,  and  the  more  credible  and 
the  more  disinterested  witnesses,  whether'  these  are  the  greater  or  the 
smaller  number,'*  is  erroneous,  as  an  invasion  of  the  jury's  provmce  to 
determine  for  themselves  what  the  weignt  of  the  evidence  may  be, 
and  where  it  preponderates. 

Assnmpsit,  on  a  building  contract.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G  Nbely  Judge  presidmg. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Reversed  and  remanded.    Opinion  fited  October  80,  1903. 

This  is  an  action  to  recover  for  damages  for  delay,  dam- 
ages to  the  work  while  in  progress,  and  for  extra  work, 
upon  the  Manufactures  and  Liberal  Arts  Building,  the 
Horticultural  Building  and  the  Transportation  Building  of 
the  World's  Fair.  Appellant's  claim  is  set  out  in  a  bill  of 
particulars  as  follows: 

To  priming  on  the  interior  of  the  Manufac- 
tures Building  ordered  by  the  superintendent, 
M.  Updike,  as  per  list  of  quantities  hereto 
attached $  3,040.4-1 

To  re-glazing  broken  windows  ordered  by 
Supt.  M.  Updike  as  per  bill  hereto  attached 1,125  17 

To  extra  price  paid  for  labor  caused  by  build- 
ing not  being  ready  for  painting,  as  per  terms 
of  contract  for  same,  caused  by  the  advance  in 
painters'  wages  at  10c  per  hour,  net  cost 3,184.00 

To  our  profit  on  same,  10  per  cent 318.40 

To  amount  paid  J.  H.  Rice  Company  for  glaz- 
ing as  damages  caused  by  buiidmg  not  being 
ready  for  glazing  as  per  contract  and  as  per  bill 
hereto  attached 852.24 

To  priming  and  second  coating  a  portion  of 
work  not  included  in  our  contract  same  being 
ordered  by  Supt.  M.  Updike  and  approved  b}'  E. 
R.  Graham,  assistant  chief  of  construction 893.16 

To  painting  and  glazing  in  the  Manufactures 
Building  on  that  portion  of  work  damaged  by 
the  falling  of  walls,  same  being  ordered  by  Supt. 
M.  Updike  and  Agnew  &  Company,  as  per  bill 
hereto  attached 983.49 

To  damages  for  extra  time  on  account  of 
advance  in  wages,  caused  by  work  not  being 
ready  for. us  to  complete  as  per  terms  of  our 
contract  for  same  for  the  Horticultural  Build- 
ing   283.80 
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To  damaoces  for  extra  time  on  account  of 
advance  in  wages,  caused  by  work  not  being 
ready  for  us  to  complete  as  per  terms  of  our 
contract  for  the  Transportation  Building. ....  518.20 


$11,198.90 
.  There  is  a  separate  written  contract  between  the  parties 
for  the  work  on  each  building.  These  are  substantially 
alike  in  form,  differing  only  in  the  descriptions  of  the 
buildings  and  the  price.  The  material  parts  are  set  forth 
in  appellee's  brief  as  follows : 

''The  contractor  agrees  to  do  the  painting  and  glazing 
according  to  the  drawings  and  specifications  prepared  by 
Daniel  II  Burnham,  chief  of  construction;  to  furnish  all 
material  and  to  protect  the  same  from  damage  by  the  ele- 
ments or  otherwise,  until  the  completion  of  the  work;  to 
enter  upon  the  work  as  soon  as  directed  by  the  chief  and 
steadily  proceed  to  completion  as  rapidly  as  possible  and 
finish  the  work  by  the  dates  named. 

In  no  case  to  proceed  without  first  obtaining  from  the 
chief  at  his  office  directions  and  drawings  for  the  proper 
execution  of  the  work. 

The  work  to  be  entirely  at  the  contractor's  risk  until  the 
same  is  accepted,  and  the  contractor  liable  for  its  safety 
to  the  amount  of  money  paid  by  the  owner  on  account  of 
the  same. 

The  owner  to  pay  upon  written  certificates  issued  by  the 
chief  as  the  work  proceeds  for  a  sum  not  exceeding  eighty- 
five  per  cent,  which  said  certificate  shall  be  paid  imme- 
diately upon  presentation,  and  a  final  settlement  as  to  the 
remainder  and  all  extras,  if  any,  shall  be  made  and  pay- 
ment made  forty  days  after  the  work  shall  have  been  com- 
pleted, free  from  all  claims  and  liens  and  charges  whatso- 
ever, and  the  chief  shall  have  certiBed  thereto  in  writing. 

The  owner  reserves  the  right  during  the  progress  of  the 
work  to  make  or  require  to  be  made  any  alterations  in  the 
plans,  materials  or  workmanship,  that  the  owner  may  deem 
proper,  and  in  case  of  any  such  alterations  involving  an 
increased  or  diminished  expense,  a  just  or  equitable  allow- 
ance be  made  to  the  contractor  or  the  owner  by  the  chief; 
and  in  case  the  alterations  require  additional  time,  a  rea- 
sonable amount  of  additional  time  be  given  for  the  com- 
pletion of  the  work;  and  the  contractor  expressly  waives 
all  claim  or  demand  to  anv  allowance  for  extra  work  or 
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materials  that  may  be  furnished,  unless  in  each  case  such 
extra  work  or  material  shall  have  been  furnished  upon  the 
written  order  signed  by  the  chiefj  or  his  subordinate  duly 
authorized. 

Should  delays  be  caused  by  other  contractors,  to  the 
hinderance  of  the  contractor,  and  it  immediately  gives 
notice  to  the  chief  of  such  delay,  a  just  amount  df  extra 
time  shall  be  allowed  the  contractor  by  the  chief. 

In  case  the  parties  can  not  agree  as  to  the  true  value 
of  extra  or  deducted  work  or  the  amount  of  extra  time,  or 
in  case  they  disagree  as  to  the  true  meaning  of  any  cove- 
nant or  agreement  herein,  the  decision  of  the  chief  shall 
in  each  case  be  final  and  binding. 

Should  any  dispute  arise  respecting  the  true  construction 
or  raeaninor  of  the  drawings  or  specifications,  the  same 
shall  be  decided  by  the  chief  and  his  decision  be  final  and 
conclusive.    • 

All  designs,  plans,  etc.,  the  contractor  may  have  received, 
must  be  returned  to  the  chief  before  the  final  certificate  is 
given,  and  when  the  work  is  completed  the  contractor  must 
notify  the  owner  or  its  legally  authorized  agent  that  it  is 
ready  to  have  a  settlement,  and  if  the  owner  or  parties 
interested  have  any  bills  to  file  or  statements  to  make  they 
must  do  so  before  the  chief  renders  his  final  certificate,  or 
makes  adjustment  between  the  parties.'' 

The  following  clauses  are  part  of  the  contract  ; 

"  Par.  4.  The  chief  of  construction  reserves  the  right  to 
make  any  changes  in  the  plans  or  specifications  he  may 
deem  desirable.  Should  any  additional  labor  or  materials 
be  involved  in  such  changes,  the  contractor  shall  be  paid 
for  supplying  the  same.  On  the  other  hand,  should  such 
changes  reduce  the  amount  of  labor  or  material,  the  con- 
tractor shall  sustain  an  equivalent  reduction  in  the  contract 
amount.  Said  chief  of  construction  shall  be  the  sole  arbi- 
ter in  determining  the  rates  of  increase  or  reduction  that 
may  be  herein  involved.  No  claim  whatsoever  shall  be 
allowed  for  extra  labor  or  materia]  over  and  above  the  con- 
tract amount,  unless  the  same  shall  have  been  ordered  in 
writing,  stipulating  the  remuneration  py  the  chief  of  con- 
struction. 

Par.' 7.  The  work  is  entirely  at  the  contractor's  risk 
until  the  same  is  approved  and  accepted,  and  he  will  be 
liable  for  its  safety. 

Par.  18.  The  sum  of  $50  per  day  shall  be  deducted  from 
the  contract  price  for  each  day  the  work  is  delayed  in  com- 
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pletion  after  the  specified  date.  If,  however,  progress  of 
the  work  shall  be  delayed  by  any  cause  beyond  the  control 
of  the  contractor,  an  extension  of  time  may  be  made  by  the 
chief,  but  claims  for  such  extension  must  be  made  in  writ- 
ing at  the  time  of  such  delay,  and  the  decision  of  the  chief 
thereon  shall  be  final  and  binding  upon  both  parties. 

The  contractor  further  agrees  to  remove  all  improper 
materials  and  work  when  directed  by  the  chief,  and  to  substi- 
tute therefor  such  materials  and  work  as  in  the  chief's  opinion 
are  required  by  the  drawings  and  specifications;  to  enter 
upon  the  performance  of  said  work  as  soon  as  directed  b}'' 
the  chief,  and  to  steadily  proceed  with  and  hasten  same  to 
completion  as  rapidly  as  practicable,  and  to  at  all  times 
give  the  chief  and  his  assistants  free  access  to  all  parts  of 
the  work." 

The  work  uoon  the  Manufactures  Buildino:  was,  bv  the 
written  contract  therefor,  to  be  completed  on  or  before 
May  9,  1892;  that  on  the  Horticultural  Building  on  or 
before  March  22,  1892,  and  the  Transportation  Building  on 
or  before  April  2, 1892.  Under  the  contracts  for  the  last 
two  buildings  the  penalty  for  default  was  $30  per  day  as 
liquidated  damages,  and  $50  per  day  for  the  first  of  the 
buildings,  as  above  mentioned. 

The  case  has  been  tried  twice  in  the  Circuit  Court,  the  first 
trial  resulting  in  a  verdict  in  favor  of  appellant  which  was 
set  aside  by  the  trial  judge,  and  the  second  trial  resulting  in 
a  verdict  and  judgment  for  appellee,  from  which  this 
appeal  is  prosecuted. 

Pam,  Calhoun  &  Glennon,  attorneys  for  appellant; 
Albert  E.  Dacy,  of  counsel. 

Where  a  building  contract  contains  a  condition  that  no 
payment  for  extra  work  or  alterations  shall  be  enforced  by 
the  contractor  unless  a  written  order  is  obtained  from  the 
architect  before  such  work  is  commenced,  and  no  such 
order  is  given,  but  the  contractor  performs  such  work  upon 
the  parol  request  of  the  owner,  his  architect  or  his  author- 
ized agent,  then  the  owner  waives  this  condition  and  a 
recovery  may  be  had  for  work  so  furnished.  City  of  Elgin 
V.  Joslyn,  36  111.  App.  301,  307;  City  of  Elgin  v.  Joslyn, 
136  111.  525;  C.  &  E.  I.  K.  K.  Co.  v.  Moran,  85  111.  App. 
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543,  551;  C.  &  E.  I.  R.  R.  Co.  v.  Moran,  187  111.  31G-324; 
Moran  v.  Schmitt  (Mich.),  67  N.  W.  Rep.  323;  Meyer  v. 
Berlandi  (Minn.),  54  JST.  W.  Rep.  937;  Fitzgerald  v.  Beers, 
31  Mo.  App.  356;  Nixon  v.  Taflf  Vale  Ry.  Co.,  7  Hare,  136; 
Michaud  v.  McGregor  (Minn.),  63  N.  W.  Rep.  479;  Erskine 
V.  Johnson  (Neb.),  36  N.  W.  Rep.  510;  McLeod  v.  Genius 
(Xeb.),  47  N.  VY.  Rep.  473;  Cunningham  v.  4th  B.  Church,* 
159  Pa.  St.  620;  Porter  v.  Swan,  44'  N.  Y.  St.  Rep.  375; 
17  N.  Y.  Supp.  351;  Stout  v.  Jones,  9  N.  Y.  St.  Rep.  570; 
Wood  V.  City  of  Ft.  Wayne,  119  U.  S.  312;  Kennedy  v:\J. 
S.j  24  Court  of  Claims,  122. 

Such  a  building  contract  as  the  one  at  issue,  implies  an 
obligation  on  the  part  of  the  owner  to  keep  the  building 
in  such  a  state  of  forwardness  as  to  enable  the  contractor 
to  perform  his  work  within  the  time  stipulated.  For  a 
breach  of  this  duty  the  owner  is  liable  to  the  contractor 
for  extra  cost  of  labor.  The  architect's  decision  has  noth- 
ing to  do  with  such  a  breach.  Nelson  v.  Pickwick  A.  Co., 
3(f  111.  App.  333-6;  M.  A.  M.  E.  C.  v.  Hearson,  41  111.  App. 
89-92;  Kenwood  v.  Dunderdale,  50  111.  App.  581-2;  Tobey 
V.  Price,  75  111.  645-7. 

A  provision  in  a  building  contract  that  no  claims  for 
extra  work  will  be  allowed  unless  furnished  under  a  written 
order  of  the  architect  applies  only  to  minor  changes  and 
does  not  cover  radical  departures  from  the  plans  and  speci- 
fications. City  of  Elgin  v.  Joslyn,  36  111.  App.  301-7;  City 
of  Elgin  V.  Joslyn,  136  111.  525-31;  C.  &  E.  I.  R.  R.  Co.  v. 
Moran,  85  111.  App.  543-51;  C.  ife  E.  I.  R.  R.  Co.  v.  Moran, 
187  III.  316;  Cook  County  v.  Harms,  108  111.  151-159. 

A  clause  in  a  building  contract  making  the  architect's 
decision  final  and  binding  as  to  all  controversies  arisino-, 
does  not  confer  authority  upon  him  to  pass  upon  the  ques- 
tion of  damages  resulting  from  a  breach  of  such  contract, 
and  does  not  preclude  the  party  in  favor  of  whom  such 
breach  runs  from  recovering  on  account  thereof.  Nelson 
V.  Pickwick,  30  III.  App.  333;  M.  A.  M.  E.  C.  v.  Hearson, 
41  111.  App.  89-91;  Frost  v.  Rand,  McN.  &  Co.,  51  111.  App, 
276-280;  Lauman  v.  Young,  31  Pa.  St.  306. 
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Walker  &  Payke,  attorneys  for  appellee. 

An  agent  without  authority  to  make,  is  without  author- 
ity to  unmake  a  contract,  and  there  is  no  evidence  of  a 
waiver  of  the  provisions  in  the  contracts  that  there  should 
be  no  allowance  for  extras  over  and  above  the  contract 
price,  unless  ordered  in  writing  by  the  chief  of  construction 
by  any  one  authorized  to  waive,  and  such  provisions  must 
control  in  this  case.  *  Deaf  &  Dumb  Institution  v.  Piatt,  5 
III.  App.  567;  Carson  v.  Mitchell,  41  111.  App.  243;  Clark 
v.  Bird,  46  111.  App.' 583;  Stuart  v.  City  of  Cambridge,  125 
Mass.  102;  O'Keefe  v.  Corporation,  59  Conn.  551. 

The  performance  of  the  work  by  plaintiff,  the  rendering 
of  monthly  and  Jdnal  estimates  and  the  issuance  of  vouchers 
thereon  b}''  the  defendant,  the  acceptance  of  and  receipting 
for  the  mone}^  paid  in  accordance  with  the  vouchers  by  the 
plaintiflf,  all  under  and  in  accordance  with  the  terms  of  the 
contract,  estops  the  plaintiff  from  recovering  for  damages 
for  delay,  and  is  conclusive  of  a  final  settlement  between 
the  parties  under  said  contracts  of  all  claims  of  every  kind 
and  description.  Coulter  v.  Board  of  Education,  63  N.  Y. 
366;  Western  Union  R.  R.  Co.  v.  Smith,  75  111.  41)6;  Grave- 
son  V.  Tobey,  75  111.  540;  O'Connor  v.  Smith,  19  S.  W.  Rep. 
16S;  Flagg  v.  Dryden,  24  Mass.  (7  Pick.)  52;  Snow  v.  Inhab- 
itants of  Ware,  54  Mass.(13  Met.)42;  Cook  County  v.  Sexton, 
16  lU.  App.  93;  Ashley  v.  Vischer,  85  Am.  Dec.  65;  34  Cal. 
322;  Conant  v.  Kimball,  95  Wis.  550;  Goss  v.  Ellison,  136 
Mass.  503;  Ostrander  v.  Scott,  161  111.  344;  Lapp  v.  Smith, 
183  111.  183;  Fuller  v.  Kemp,  138  K  Y.  23S. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

Numerous  alleged  errors  are  complained  of  by  appellant's 
counsel  which  relate  to  rulings  of  the  trial  court  upon  the 
admission  of  evidence,  instructions  given  in  favor  of  appel- 
lee and  denying  a  motion  for  a  new  trial.  It  is  insisted 
that  the  judgment  is  contrary  to  the  weight  of  the  evidence 
and  to  the  law. 

It  is  claimed  in  behalf  of  appellee  that  when  the  work 
was  completed,  appellant  applied  for  final  certificates  as 
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contemplated  by  the  contracts,  and  presented  to  the  assist- 
ant chief  of  construction  all  of  the  claims  involved  in  this 
suit,  which  were  fully  considered  between  the  parties;  that 
there  had  been  a  change  in  the  plans  of  the  Manufactures 
Building  which  caused  a  very  material  reduction  in  the 
amount  of  work  as  originally  contemplated  by  that  con- 
tract, amounting,  it  is  said,  to  $10,320.58;  and  that  upon 
consideration  of  the  claims  of  appellee  for  a  deduction  of 
this  sum  from  the  original  contract  price,  and  of  the  claim 
of  appellant  for  extra  work  and  damages  amounting  to 
about  $11,198.90,  a  compromise  and  settlement  were 
effected  by  virtue  of  which  appellee  allowed  and  paid,  and 
appellant  accepted  the  full  original  contract  price,  without 
any  reduction  for  the  work  not  done;  and  that  this  was 
accepted  by  appellant  as  a  settlement  in  full  of  the  demands 
under  that  contract,  to  recover  which  this  suit  is  brought. 
It  is  claimed  by  appellee,  therefore,  that  the  final  certifi- 
cate or  voucher  then  paid  by  appellee  was  in  satisfaction  of 
all  claims  and  demands  between  the  parties,  and  a  bar  to 
future  actions  by  either  party,  upon  these  unliquidated 
demands.  On  the  other  hand,  appellant's  claim  is  that  the 
changes  in  the  Manufactures  Building,  instead  of  causing 
a  reduction  in  the  amount  of  work  originally  contemplated 
by  the  contract,  compelled  appellant  to  perform  work  and 
furnish  material  to  Ihe  extent  of  $2,485  more  than  was 
called  for  by  the  original  contract,  plans  and  specifications. 
This  is  a  question  of  fact  upon  which  evidence  is  conflict- 
ing. 'It  may  be  said,  however,  that  the  voucher  and  receipt 
introduced  in  evidence  refer  by  their  terms  to  the  contract, 
and  do  not  purport  to  be  in  settlement  of  anything  but  the 
written  contract. 

Appellant's  claims,  as  stated,  arrange  themselves  in  two 
general  classes,  and  it  will  not  be  necessary  in  the  view  we 
take  of  the  controversy  to  consider  in  detail  the  items  for 
which  recovery  is  sought.  The  first  class  includes  claims 
for  extra  labor  and  material  not  embraced  in  the  contract 
specifications,  but  afterward  ordered  by  appellee's  agents  in 
charge  of  the  work;  and  the  second,  claims  for  damages 


218  Appellate  Courts  of  Illinois. 

Vol.  110.1     W.  H.  Stubbings  Ck).  v.  World's  Col.  Ex.  Co. 

caused  mainly  by  advance  in  wages,  which  would  not  have 
affected  appellant,  except  by  reason  of  appellee's  failure  to 
nave  the  buildings  ready  for  appellant  to  proceed  with  its 
work  before  the  expiration  of  the  time  provided  for  its 
completion  in  the  written  contracts. 

Under  the  first  of  these  heads  comes  the  claim  for  prim- 
ing on  the  interior  of  the  Manufactures  Building.  The 
contract  with  appellant  for  that  building  called  only  for 
work  to  be  done  on  the  exterior.  It  is,  however,  claimed 
by  appellant  that  it  put  one  coat  of  paint  upon  the  interior 
pursuant  to  an  oral  request  made  by  Mr.  Graham,  the 
assistant  director  of  works  and  assistant  chief  of  construc- 
tion, who  had  been  put  in  charge  of  the  buildings  and  gangs 
employed  thereon,  by  a  written  order  of  his  chief,  Mr.  • 
Burnham,  the  director  of  works  and  chief  of  construction. 
The  trial  court  excluded  evidence  offered  to  prove  this 
alleged  oral  contract  and  what  was  said  with  reference 
thereto  between  the  parties,  as  well  as  testimony  tending 
to  prove  that  appellant  had  not  been  paid  for  that  work. 
The  same  ruling  was  applied  when  appellant  sought  to 
show  what  agreement  was  made  by  the  assistant  chief  about 
payment  for  a  lot  of  broken  glass  replaced  by  appellant; 
and  it  is  contended  that  this  testimony  was  com}>etent  and 
should  have  been  admitted.  The  court's  ruling  excluding 
this  evidence  is  sought  to  be  justified  by  appellee's  attorneys 
on  the  ground  that  evidence  tending  to  show  oral  orders 
given  or  agreements  made  was  properly  excluded  because 
the  parties  who  gave  them  were  not  shown  to  have  had 
authority  to  make  any  such  new  contract  and  bind  appellee. 
There  seems,  however,  to  be  no  dispute  that  appellant  did 
put  this  coat  of  paint  on  the  interior  of  the  building,  and 
did  replace  a  quantity  of  broken  glass. 

Prior  to  the  informal  opening  day,  appellant  was  directed 
to  have  all  the  glass  set  in  the  Manufactures  Building. 
This  was  done.  On  that  day  the  building  was  occupied  by 
thousands  of  people,  and  a  large  quantity  of  the  glass 
appears  to  have  been  broken.  Appellant  resumed  work 
the  next  day  and  it  is  said  was  directed  to,  and  did,  replace 
this  broken  glass. 
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It  appears  that  Mr.  .Graham  was  assistant  director  of 
works,  and  was,  by  written  order  from  Mr.  Burnham,  who 
was  the  director  of  works  for  appellee,  instructed  to  *' assume 
charge  of  all  buildings  and  gangs  employed  on  the  same," 
and  it  was  ordered  that  "  superintendents  in  this  service 
will  report  directly  to  him."  It  is  conceded  that  Graham 
was  thereafter  on  the  grounds  of  the  defendant  company 
supervising  the  work  and  superintending  the  construction 
of  the  buildings,  apparently  acting  with  full  authority  of 
and  from  Mr.  Burnham,  his  chief,  who  is,  in  the  contracts 
under  consideration,  spoken  of  as  "  Chief  of  Construction," 
his  official  title  being  "  Director  of  Works."  Graham,  his 
"Assistant  Director  of  Works,"  acted  under  Burnham-s 
•  orders  as  assistant  chief  of  construction  in  actual  charge  of 
these  buildings. 

It  is  said  by  appellee's  attorneys  that  there  is  no  evidence 
of  "  express  authority  in  Graham  or  Updike  to  make  a 
contract."  Updike  was  superintendent  of  construction  of 
the  Manufactures  Building  under  Graham.  The  original 
written  contract  provided  that  the  contractor  waived  all 
claims  to  allowances  for  extra  work  unless  "  furnished  upon 
a  written  order  signed  by  the  chief  or  his  subordinate  duly 
authorized."  The  contract  therefore  contemplated  allow- 
ances for  extra  work  upon  a  written  order  signed  by  Graham 
as  assistant  chief,  if  the  latter  was  "  duly  authorized;  "  and 
it  will  scarcely  be  seriously  contended  that  the  order  plac- 
ing hira  in  charge  of  the  buildings  and  men  employed 
thereon  and  requiring  the  superintendents  in  the  building 
service  to  report  directly  to  him,  was  not  an  authorization 
to  represent  and  act  for  the  chief  in  reference  to  such  extra 
work  and  materials  as  should  become  necessary  to  supple- 
ment the  contract  and  properly  complete  the  work  on  the 
buildings  which  the  contract  contemplated.  If  he  had 
authority  to  give  such  order  in  writing,  but  gave  it  orally 
instead,  and  the  work  and  material  were  furnished  accord- 
ingly and  accepted  by  appellee,  the  requirement  that  the 
order  should  be  in  writing  will  be  deemed  to  have  been 
waived.     As  said  in  City  of  Elgin  v.    Joslyn,  36  111.  App. 
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301,  if  it  was  intended  to  enforce  the  requirement  of  a  writ- 
ten order  against  the  contractor,  it  was  the  duty  of  appel- 
lee's agent  to  comply  therewith  himself.  The  neglect  to 
do  so  must  be  regarded  a  wafver  of  the  requirement.  C.  & 
E.  I.  K.  R.  Co.  V.  Moran,  85  III.  App.  643,  affirmed  in  187 
111.  316-324. 

Acceptance  of  the  work  done  pursuant  to  such  verbal 
order  is  equivalent  to  acquiescence  in  and  ratification  of  the 
act  of  the  agent  in  giving  the  order. 

But  some  part,  at  least,  of  the  extra  work  for  which  appel- 
lant seeks  to  recover  is  apparently  not  within  the  terms  of 
the  written  contracts.  If  by  a  contract  appellant  contracted 
to  do  only  exterior  work  on  a  building,  and  thereafter  by 
direction  of  and  agreement  with  appellee  or  its  duly  author- 
ized agent  did  interior  work,  this  was  evidently  a  new  and 
substantially  different  undertaking,  not  provided  for  in  the 
writing;  and  the  provision  of  the  written  contract  that 
allowance  shall  be  made  only  for  "  such  extra  work  and 
material  as  shall  have  been  furnished  under  the  written 
order  "  of  the  chief,  is  not  applicable  to  a  new  and  different 
contract  containing  no  such  provision.  City  of  Elgin  v. 
Joslyn,  136  111.  625;  C.  &  E.I.  R.  R.  Co.  v.  Moran,  mj}ra; 
Cook  County  v.  Harms,  108  111.  161;  Wood  v.  City  of  Ft. 
Wayne,  119  U.  S.  312-320. 

We  conclude,  therefore,  as  to  the  first  class  of  appellant's 
claims,  that  it  was  competent  to  introduce  evidence  tending 
to  show  what  the  verbal  orders  and  agreements  were,  in 
pursuance  of  which  work  not  covered  by  the  original  con- 
tracts was  done,  and  that  it  was  error  to  exclude  such  evi- 
dence. 

The  second  class  of  claims  for  which  appellant  sues  is  for 
damages  alleged  to  have  been  suffered  by  the  failure  of 
appellee  to  have  the  buildings  ready,  so  that  appellant 
could  proceed  with  the  work  within  the  time  contemplated 
b}^  its  original  written  contracts.  This  time  ex[)ired  under 
the  three  contracts  respectively  March  22,  April  2  and 
May  9,  1902.  It  is  claimed  and  there  is  evidence  tending 
to  show  that  none  of  these  buildings  were  ready  so  that 
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the  contract  work  could  be  completed  within  the  time 
specified,  and  that  wages  advanced  thereafter,  so  that  the 
cost  of  the  work  to  appellant  was  thereby  enhanced.  It 
is  claimed  that  appellant  suffered  loss  by  reason  of  the  delay 
in  getting  the  buildings  in  readiness  for  the  performance  of 
the  contracts  within  the  time  specified.  The  propriety  of 
an  allowance  of  claims  for  damages  for  such  delay,  when 
supported  by  the  evidence,  has  been  recognized.  Tobey  v. 
Price,  75  111.  645-647;  Michigan  Avenue  M.  E.  Church  v. 
Hearson,  41  111.  A  pp.  89-92.  And  the  contractor  was  not 
obliged  to  abandon  the  work  and  sue  for  damages,  but 
had  the  right  to  proceed  to  complete  it  and  then  claim 
damages. 

There  is,  however,  a  provision  of  the  contract  that  in  case 
of  such  delay,  written  notice  must  be  given  to  the  chief  at 
the  time,  and  the  chief  shall  allow, a  just  amount  of  extra 
time,  and  in  case  the  parties  disagree  as  to  the  true  value  of 
extra  or  deducted  work,  or  the  amount  of  extra  time,  or 
the  true  meaning  of  any  covenant  or  agreement  in  the  con- 
tract, the  decision  of  the  chief  as  to  all  these  matters  shall 
be  final  and  binding. 

It  is  contended,  however, by  appellee, that  the  stipulation 
in  the  contracts  that  if  delays  are  occasioned  by  other  con- 
tractors additional  time  will  be  allowed,  within  which  to 
complete  the  work,  by  implication  means  that  there  is  to 
be  no  pecuniary  compensation  on  account  of  damages 
suffered  by  such  delays.  It  is  conceded  that  tUere  was 
delay,  and  it  does  not  seem  to  be  denied  that  wages  rose 
in  the  mean  time,  and  that  it  cost  appellant  constderably 
more  on  that  account  to  perform  its  contracts.  The  pro- 
visions of  the  contract  referred  to  do  not  purport  to  au- 
thorize the  chief  to  determine  what,  if  any,  damages  the 
contractor  might  suffer  from  such  delay.  The  question  is 
not  as  to  the  amount  of  extra  time  to  be  allowed  the  con- 
tractor. There  migbt  be  no  contention  as  to  such  allow- 
ance, and  x^et  the  contractor  might  be  seriously  damaged 
by  a  rise  in  the  cost  of  material  and  labor,  possibly  to  such 
an  extent  as  to  cause  him  absolute  loss.     We  are  of  opinion 
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that  the  language  used  in  the  contract  did  not  submit  this 
question  of  damages  to  the  decision  of  the  architect  or 
chief.  Nelson  v.  Pickwick,  30  111.  App.  333;  Mich.  Ave.  M. 
E.  Church  v.  Hearson,  4l  111.  App.  89;  Frost  v.  Rand, 
McNally  &  Co.,  51  III.  App.  376. 

The  court  instructed  the  jury  at  the  instance  of  appellee's 
counsel  that  appellant  was  not  entitled  to  recover  for  prim- 
ing on  the  interior  of  the  Manufactures  Building,  if  such 
claim  was  in  good  faith  considered  by  the  chief  of  con- 
struction or  his  assistant, whether  allowed  or  disallowed  by 
him  or  his  assistant.  As  w^e  have  said,  it  does  not  appear 
that  this  interior  priming  nor  the  replacing  glass  broken 
without  any  fault  of  appellant  was  included  or  contem- 
plated in  the  provisions  of  the  contract.  These  appear  to 
have  been  matters  entirely  outside  of  the  contracts,  and*  if 
so,  they  were  clearly  not  among  the  things  thereby  sub- 
mitted to  the  decision  of  the  chief  or  his  assistant. 

The  jury  were  also  instructed  that  they  were  "  at  liberty 
to  decide  that  the  preponderance  of  the  evidence  is  on  the 
side  which,  in  their  judgment,  is  sustained  by  the  more 
intelligent  and  better  informed,  and  the  more  credible  and 
the  more  disinterested  witnesses,  whether  these  are  the 
greater  or  the  smaller  number."  This  instruction  has  been 
often  condemned.  A  witness  may  be  more  intelligent  and 
better  informed,  more  credible  and  more  disinterested  than 
others,  and  if  this  is  found  to  be  so,  then  the  jury  are  told 
that  as  a  matter  of  law  the  preponderance  of  the  evidence  is 
on  the  side  sustained'by  such  witness,  no  matter  how  much 
testimony  there  may  be  on  the  other  side.  This  is  an  inva- 
sion of  the  jury's  province  to  determine  for  themselves  what 
the  weight  of  the  evidence  may  be,  and  where  it  prepon- 
derates. Chicago  City  Ry.  v.  Keenan,  85  111.  App.  367,  and 
cases  there  cited;  L.  N.  A.  <fe  C.  Ry.  Co.  v.  Shires,  108 
lU.  617-632. 

We  have  noted  appellee's  argument  to  the  effect  that  in 
this  case  the  instruction  is  not,  subject  to  the  objections, 
such  as  were  found  to  exist  in  the  cases  cited,  but  are  unable 
to  concur  in  the  view  that  it  was  not  improper  in  the  case 
at  bar. 


Chfcago— First  District— A.  D.  1903.     223 

Dahms  v.  Moore. 

We  hare  not  undertaken  to  consider  in  detail  all  the 
points  discussed  in  the  somewhat  voluminous  briefs,  but  to 
express  our  views  rather  upon  the  general  principles  which 
should  in  our  opinion  govern  in  deciding  the  issues  involved. 

The  judgment  of  the  Circuit  Court  must  be  reversed 
and  the  cause  remanded. 


Edward  J.  Dahms  et  ah  v.  George  8.  Moore. 

1.  Evidence— E?Tor  to  Exclude  Testimony  of  Witness  as  to  Tem- 
perature, Although  Not  Shown  by  a  Thermometer.— It  is  error  to  exclude 
testimony  of  a  witness  that  the  temperature  of  a  house  was  cold.  The 
objection  that  the  word  *'  cold''  is  a  relative  term  goes  to  the  weight  of 
the  testimony  and  not  to  the  competency  of  it. 

2.  Appellate  Court  Practice— Ti'^'e  Vourt  Refuses  to  Accept 
Instructions  on  the  Ground  that  They  Are  Tendered  Contrary  to  a 
Rule  of  Court, — Where  the  court  refuses  to  take  or  accept  instructions 
on  the  ground  that  a  rule  of  the  court  provides  that  the  instructions 
shall  be  handed  to  the  court  before  any  argument  is  commenced,  and 
there  is  no  such  rule  shown  by  the  bill  of  exceptions  or  elsewhere  in  the 
record,  this  court  can  not  regard  the  language  of  the  court  as  a  substi- 
tute therefor,  and  the  refusal  to  take  the  instructions  on  such  ground 
will  be  held  improper. 

Assampsit,  for  materials  and  labor  furnished.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge  pre- 
siding. Heard  in  this  court  at  the  October  term.  1902.  Reversed  and 
remanded.    Opinion  filed  October  80,  1008. 

Willis  H.  Hutson,  attornej^  for  appellants. 

PiEBsoN  &  Pease,  attorneys  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

Appellee  sued  appellants  (husband  and  wife)  for  mate- 
rials and  labor  furnished.  Two  bills,  aggregating  $46.75, 
were  not  in  dispute.  The  controversy  was  as  to  a  third 
bill,  amounting  to  $255.78,  for  installing  a  hot  water  plant 
in  the  house  occupied  by  appellants.  The  defense  was, 
first,  an  agreement  by  the  parties  that  the  cost  of  the  plant 
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should  not  exceed  $150;  second,  a  guaranty  by  appellee 
that  the  plant  would  keep  the  house  at  a  temperature  of 
seventy  degrees  in  any  kind  of  weather;  and  a  breach  of 
the  o:uaranty.  The  agreement,  guaranty  and  breach  were 
denied  by  appellee.  There  was  verdict  for  $300,  upon 
which  judgment  was  rendered  after  a  remittitur  of  §100. 

First.  The  jur}^  rendered  a  verdict  for  substantially  the 
entire  amount  claimed,  thereby  showing  that  they  rejected 
the  defense  based  upon  the  limitation  of  price,  and  either 
found  no  guaranty  or  else  that  it  had  been  kept.  We  are 
informed  by  appellee's  counsel  that  **the  trial  court  took  the 
view  that  the  evidence  showed  the  price  was  not  to  exceed 
$150,  and  accordingly  compelled  appellee  to  remit  $100. 
The  judgment  was  made  up  of  $150  for  the  heating  appli- 
ances and  the  admitted  bills  and  interest  thereon."  In 
other  words,  the  trial  court  was  of  opinion  the  jury  had 
erred  in  allowing  for  the  plant  more  than  $150,  but  had 
found  correctly,  either  that  there  was  no  guaranty  or  else 
that  there  had  been  no  breach  of  it.  In  either  case  it  was 
of  importance  to  appellants  to  show  the  breach  as  fully  as 
possible;  and  for  this  purpose  a  witness  ivas  asked  whether 
it  was  hot  or  cold  in  the  house  after  the  plant  had  been 
installed.  IIis  answer,  **  cold,"  was  stricken  out  by  the 
court  on  motion  of  appellee  and  over  the  objection  and 
exception  of  appellants.  The  same  thing  occurred  when 
another  witness  was  asked,  "What  was  the  temperature  in 
vour  bed-room  last  winterT'  and  he  answered,  "I  could  not 
say.  It  was  so  cold  I  left  it.  I  could  not  sleep  there  at 
all."  While  it  may  be  true,  as  urged  by  counsel,  that  "what 
is  cold  for  one  person  is  hot  Jor  another,  and  vice  versa,^"^  xqi 
the  objection  does  not  go  to  the  competency  of  the  testi- 
mony, but  only  to  the  wei.2:ht  of  it.  A  healthy  person  does 
not  feel  cold  in  a  temperature  of  seventy  degrees.  Under 
the  ruling  of  the  court  the  temperature  could  only  be  shown 
by  a  thermometer.  On  the  question  whether  or  not  the 
plant  heated  the  house  up  to  seventy  degrees,  there  was,  as 
counsel  for  appellee  admit,  "an  irreconcilable  conflict,"  and 
the  striking  out  of  the  answers  of  the  witnesses  was  material 
error. 
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Second.  The  record  is  not  clear  as  to  the  precise  moment 
when  appellants  handed  their  instructions  to  the  court  and 
asked  him  to  give  them  to  the  jury,  but  counsel  agree  tfmt 
this  was  done  not  later  than  five  minutes  after  the. begin- 
ning of  the  closing  arguments  to  the  jury.  The  court 
refused  to  take  or  accept  the  instructions  and  did  not  mark 
them  **Given"  or  "Refused,"  saying:  **  The  rule  provides 
that  the  instructions  shall  be  handed  to  the  court  before 
any  argument  is  commenced."  There  is  no  such  rule  shown 
by  the  bill  of  exceptions  or  elsewhere  in  the  record  and  we 
cannot  regard  the  language  of  the  court  as  a  substitute 
therefor,  A  bill  of  exceptions  is  a  pleading;  and  an  aver- 
ment that  somebodv  said  a  certain  thins:  exists,  is  not  an 
averment  of  the  existence  of  the  thing.  So  far  as  appears, 
the  instructions  were  submitted  in  time,  and  it  became  the 
duty  of  the  court  to  pass  upon  them  and  either  give  or 
refuse  them,  and  so  mark  the  same.  No  objections  have 
been  made  or  pointed  out  to  the  instructions,  and  we  decide 
nothing  as  to  them,  except  that  the  court  should  have 
passed  on  them.  The  judgment  is  reversed  and  the  cause 
remanded. 


Patriclt  H.  O'Donnell,  Adm'r,  v.  Rudolph  Rosenthal. 

1.  Contracts—  IVkere  One  Who  is  Not  a  Party  to  a  Contract  May  Sue 
ill  Respect  of  a  Breach  of  Duty  Arising  Out  of  Jt.— Where  a  party  to  a 
contract  has  committed  a  breach  of  duty  toward  a  third  person,  as  well 
as  a  breach  of  contract  toward  the  other  contracting  party,  he  is  not 
protected  by  setting  up  the  contract  in  respect  of  the  same  matter  witli 
another  person,  when  sued  by  such  third  person. 

2.  Instructions— !Z7««^  UntesH  Vie  Jury  Beliew  and  Can  Say  from 
the  Evidence,— An  instruction  containing  the  phrase  '*  believe  and  can 
say  from  the  evidence"  has  no  greater  or  different  force  or  effect  with 
tlie  words  **can  say  "  in,  than  with  them  out  oC  it. 

Trespass  on  the  Cn8<».— Death  from  negligent  act.  Appeal  fromtlie 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  pre- 
siding. Heard  in  the  Branch  ApiH?llate  (Jourt  at  the  October  term,  1902. 
Affirmed.     Opinion  filed  October  30,  lUOJ. 

Vol*  ex  14 
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Appellee,  by  lease  in  writing,  leased  to  Harry  0.  Mordue 
an  apartment  on  the  second  floor  of  a  building  in  Chicago 
to  be  occupied  as  a  private  dwelling.  By  the  terms  of  the 
lease  the  tenant  covenanted  that  he  would  not  interfere 
with  the  heating  apparatus  in  the  apartment  leased  by  him, 
and  appellee  covenanted  that  he  would  supply  steam  for 
the  steam  heating  apparatus  in  the  building.  v 

Following  the  covenant  was  this  provision: 

*' The  steam  is  to  be  furnished  when  necessary  from  the 
first  day  of  October  until  the  thirty-first  day  of  May,  but  it 
is  hereby  understood  and  agreed  that  said  lessor  shall  not 
be  liable  in  damages  for  unavoidable  delay  in  not  furnish- 
ing steam  for  steam  heating." 

February  20, 1J)()(),  during  the  term  of  the  lease,  plaintiflTs 
intestate,  Harry  C.  Mordue,  Jr.,  a  son  of  the  lessee  then 
three  years  and  eight  months  old,  died,  and  this  suit  was 
brought  by  his  administrator  against  appellee  to  recover 
damages  for  his  death. 

The  declaration  sets  up  the  lease  and  then  in  the  first 
count  char<res  that  appellee  negligently  failed  to  furnish 
steam  for  the  heating  of  said  apartment  on  February  19th 
and  20th,  and  that  by  reason  thereof  Harry  C.  Mordue,  Jr., 
came  to  his  death. 

The  second  count  avers  that  on  February  19  and  20, 1900, the 
temperature  was  twenty-two  degrees  above  zero;  thaton  Feb- 
ruary 19th  decedent  became  grievously  sick;  that  by  reason 
thereof  it  became  necessary  for  the  preservation  of  his  life 
that  appellee  furnish  steam  for  the  heating  of  said  apart- 
ment through  the  entire  night  of  February  19th  and  20th; 
that  the  father  of  decedent  notified  the  janitor  of  appellee  in 
charge  of  said  building  of  the  condition  of  his  son,  and  that 
failure  to  supply  steam  for  the  heating  of  said  apartment 
during  said  night  would  endanger  the  life  of  his  son,  yet 
aj)pellee,  by  his  servant,  wrongfully,  negligently  and  unlaw- 
fully failed  to  furnish  steam  for  eight  hours  from  10  p.  m. 
of  February  19th,  and  that  by  reason  thereof  decedent,  about 
6:15  o'clock  in  the  morning  of  February  20th,  departed  this 
life. 
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Georgk  C.  Mastin  and  Charles  R.  Whitman,  attorneys 
for  appellant. 

Julius  &  Lessing  Rosenthal,  attorneys  for  appellee. 

There  was  no  privity  either  of  contract  or  of  estate 
between  the  plaintiflfs  intestate  and  the  defendant.  Hence 
there  could  be  no  recovery.  Field  v.  French,  80  111.  App. 
78;  Clyne  v.  Helmes,  61  N.  J.  Law,  358,  364,  368;  Curtin 
V.  Somerset,  140  Pa.  St.  70;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109. 

Where  the  wrongful  act  complained  of  "is  not  imme- 
diately {i.  e.  imminently)  dangerous  to  the  lives  of  others, 
the  negligent  party,  ynless  he  be  a  public  agent,  in  the  per- 
formance of  some  duty,  is  in  general  liable  only  to  the 
party  with  whom  he  contracted,  and  on  the  ground  that 
negligence  is  a  breach  of  the  contract."  Savings  Bank  v. 
Ward,  100  U.  S.  195,  204,  206;  McCaffrey  v.  Mossberg, 
etc.,  Mfg.  Co.  (R.  I.),  50  Atl.  Rep.  651,  653. 

Where  there  is  no  contract,  proof  of  usage  will  not 
make  one.     Savings  Bank  v.  Ward,  100  U.  S.  195,  206. 

Mr.  Justice  Baker  delivered  the  opinion  of   the  court. 

It  is  contended  on  behalf  of  appellee  that  because  there 
was  neither  privity  of  estate  nor  of  contract  between  the 
plaintiff's  intestate  and  the  defendant  there  can  be  no 
recovery  in  this  case  and  therefore  the  judgment  should 
be  affirmed  without  regard  to  the  other  questions  presented 
by  the  record. 

It  is  no  doubt  true  as  a  general  rule  that  one  who  is  not 
a  party  to  a  contract  can  not  sue  in  respect  of  a  breach  of 
duty  arising  out  of  the  contract,  but  this  rule  is  not  of 
universal  application. 

"  Sometimes,  however,  where  there  has  been  a  breach  of 
contract  toward  the  contracting  party  there  has  also  been 
a  breach  of  duty  toward  a  third  person,  not  privy  to  the 
contract,  and  such  a  breach  of  duty  is  actionable.  *  *  * 
The  true  question  always  is,  has  the  defendant  committed 
a  breach  of  duty  apart  from  the  contract?  If  he  has  only 
committed  a  breach  of  contract,  he  is  liable  to  those  only 
with  whom  he  contracts;  but  if  he  has  also  committed  a 
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breach  of  dutj%  he  is  not  protected  by  setting  up  a  contract 
in  respect  of  the  same  matter  with  another  person/' 
Smith  on  Contracts,  Amer.  Ed.,  10.  Heaven  v.  Pender,  11 
Q.  B.  D.  506;  1  Shearman  and  Redtield  on  Negligence, 
Sec.  116;  Coupe  v.  Piatt,  172  Mass.  458. 

Here  appellant  rented  an  apartment  to  be  used  as  a 
dwelling  by  the  lessee  and  his  family.  He  covenanted  to 
furnish  steam  to  heat  said  apartment  when  necessary. 
With  the  slightest  care  he  could  foresee  that  if  he  was  nei?- 
ligent  in  the  performance  of  his  covenant,  plaintiff's^  intes- 
tate, the  infant  son  of  his  tenant,  and  a  member  of  his  fam- 
ily, would  be  exposed  to  risk  and  danger  of  injury;  and  we 
are  of  opinion,  though  the  question  is  not  free  from  dif- 
ficulty, that  appellee  owed  to  plaintiff's  intestate  the  duty 
to  use  ordinary  care  and  diligence  to  avoid  injuring  him, 
and  to  that  end  to  use  reasonable  care  and  diligence  to  fur- 
nish steam  to  heat  said  apartment  when  necessary.  We 
find  no  material  error  in  the  instructions  given  for  appel- 
lee. The  court,  of  its  own  motion,  instructed  the  jury  as 
follows : 

*'  14-.  Unless  the  jury  believe  and  can  say  from  the  evi- 
dence that  the  allef):ed  failure  of  the  defendant  to  supply 
steam  heat,  if  there  was  such  failure,  has  something  to  do 
with  the  death  of  the  child  (meaning  plaintiff's  intestate), 
by  way  of  bringing  about  such  death,  you  should  find  the 
defendant  not  guilty." 

A.nd  it  is  insisted  that  the  words   "believe  and  can  say-' 
impose  upon  appellant  a  burden  of  proof   which   was  im- 
*  proper.     In  this  contention  we  can  not  agree.     The  instruc- 
tion has  no  greater  or  different  force  or  effect   with  the 
words  ''can  say"  in,  than  with  them  out  of  it. 

Appellant  also  insists  that  the  verdict  is  against  the  evi- 
dence. To  entitle  plaintiff  to  a  verdict  he  was  boun'd  to 
show,  both  tiiat  the  failure  to  furnish  steam  on  the  night  of 
February  19th  constituted  and  was  negligence  on  the  part  of 
appellee,  and  that  such  negligence  was  a  proximate  cause 
of  the  death  of  his  intestate.  The  jury  returned  not  only 
the  general  verdict  of  not  guilty  but  the  following  special 
finding :     "  What  was  the  proximate  cause   of  the  child's 
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death  ?  Answer :  Asthma  and  heart  trouble."  We  can 
not  say  that  either  the  special  or  the  general  verdict  was 
against  the  evidence. 

No  complaint  is  made  that  steam  was  not  furnished 
whenever  necessary  up  to  a  late  hour  of  February  19th. 
In  the  morning  of  that  day  the  little  boy  had  an  attack  of 
acute  endocarditis.  He  had  suffered  from  heart  disease  for 
some  time  and  the  family  physician  testified  in  substance 
that  chronic  endocarditis  developed  into  acute  endocarditis. 
He  was  attended  by  a  physician  in  the  morning,  at  noon,* 
in  the  afternoon,  at  nine  o'clock  in  the  evening,  and  the 
physician  was  again  called  at  two  o'clock  in  the  morning  of 
February  20th  and  remained  until  six, o'clock,  when  the  boy 
died.  The  evidence  showed  that  such  attacks  are  exceed- 
ingly grave  and  in  a  majority  of  cases  result  in  death. 
The  evidence  for  appellant  tended  to  show  that  the  patient 
in  such  cases  should  be  kept  in  a  warm  room,  and  that  for 
appellee,  that  he  should  be  kept  in  a  cool  room. 

As  bearing  upon  the  question  whether  the^  failure  to  fur- 
nish steam  through  the  night  of  Februarj^  19th  constituted 
and  was  negligence  on  the  part  of  appellee,  it  was  shown 
that  the  father  of  the  sick  bov  at  ten  o'clock  in  the  eveninff 
notified  the  janitor  of  the  building  that  the  boy  was  very 
sick;  that  it  was  necessary  that  the  room  in  which  he  was, 
be  kept  warm  all  night,  and  that  he  requested  the  janitor 
to  keep  steam  up  through  the  night.  It  had  been  custom- 
ary to  bank  the  fires  at  ten  o'clock,  and  for  all  that  appears 
the  fires  then  banked  furnished  all  the  steam  that  was 
necessary  after  that  hour  under  ordinary  circumstances. 
The  janitor  informed  the  boy's  father  that  his  orders  were 
lo  bank  the  fires  at  ten  o'clock  and  he  had  no  authority  to 
grant  his  request.  Appellant  lived  about  a  mile  from  the 
building  and  no  attempt  to  communicate  with  him  that 
night  w^as  made  by  either  the  janitor  or  the  boy's  father. 

Under  the  evidence,  a  finding  by  the  jury  that  appellee 
was  not  guilty  of  negligence,  or  that  his  negligence,  if  he 
was  negligent,  was  not  a  proximate  cause  of  the  death  of 
plaintiff's  intestate,  would  not  be  against  the  evidence,  and 
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either  finding  must  result  in  a  verdict  for  defendant.  We 
find  no  substantial  error  in  the  record  and  the  judgment 
will  therefore  be  affirmed. 

Mr.  Justice  Stein  took   no  part   in  the  decision  of  this 
case. 


':a2Vd8  389 


Edwin  L.  Lobdell  v.  Julia  M.  Ray. 

1.  Mortgages— Cn7mon  of  Personal  Liability  for  an  Incumbrance 
upon  Property  Purchaaed.-^The  criterion  of  pei-sonal  liability  for  an 
incumbrance  upon  property  purchased  is  to  be  found  in  contract  or  con- 
sent of  the  purchaser  to  become  bound  for  the  debt  where  it  forms  a 
part  of  the  price  he  is  to  pay  for  the  incumbered  property.  But  where 
the  property  is  cast  upon  a  person  by  act  of  law,  or  by  the  agency  of 
others,  who  are  the  beneficiaries,  there  is  no  reason  for  assuming  that 
he  intended  to  bind  himself,  and  thereby  add  a  new  security  for  the 
payment. 

2.  Same— What  is  Necessary  to  Create  a  Personal  Liability  on  Part 
of  Purchaser  of  Mortgaged  Property  to  Pay  Mortgagee  in  Absence  of 
Express  Promise  or  Provision  in  Deed,-^To  create  a  personal  liability 
on  the  part  of  the  purchaser  and  grantee  of  mortgaged  premises  to 
pay  the  mortgage,  in  the  absence  of  a  provision  in  the  deed  assuming 
it  or  an  express  promise  by  the  purchaser  to  pay  the  mortgage,  it 
must  be  shown  that  the  purchaser  and  seller  agreed  upon  the  purchase 
price  of  the  premises,  and  that  by  agreement  between  them  the  amount 
of  the  mortgage  was  deducted  from  such  agreed  price. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Pmup  Stein,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1902.  Keversed  and 
remanded.    Opinion  filed  October  80, 1903. 

Ullman  &  IIackkr,  attorneys  for  appellant;  Defkeks, 
Brace  &  Ritter,  of  counsel. 

Myron  H.  Beach,  attorney  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

July  24r,  1888,  one  Henderson  conveyed  his  leasehold  inter- 
est in  certain  real  estate  in  Cook  count}"  to  Joseph  Matteson, 
by  trust  deed  in  the  nature  of  a  mortgage  to  secure  his  two 
notes  for  $12,500  each,  payable  to  appellee  five  years  after 
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date.  Two  conveyances  of  the  mortgaged  premises  were 
afterward,  made  to  appellant  and  accepted  by  him.  Appel- 
lee exhibited  her  bill  in  the  Superior  Court  against  appel- 
lant and  others  for  the  foreclosure  of  said  trust  deed. 
There  was  a  decree  finding  the  amount  due  on  the  mort- 
j>age,  an  order  of  sale  and  a  sale  of  the  mortgaged  premises 
under  said  decree,  resulting  in  a  deficiency  of  $*26,52l.Os, 
for  which  appellee  afterward  obtained  a  personal  decree 
against  appellant,  to  reverse  which  this  appeal  is  prose- 
cuted. 

January  18,  1893,  the  mortgaged  premises  and  several 
other  tracts  of  land  owned  by  the  Harvey  Lumber  Com- 
pany, although  the  title  to  some  of  them  was  in  third 
persons,  were  conveyed,  part  to  appellant,  part  to  Hinckley 
and  part  to  Williams,  under  a  resolution  of  the  board  of 
directors  of  the  lumber  company  of  that  date,  to  secure  the 
y)ayment  of  notes  of  the  lumber  company  then  held,  or 
which  might  be  held  thereafter,  by  Lobdell,  Farweli  ct 
Company,  a  corporation,  or  which  had  been  sold,  or  might 
thereafter  be  sold,  by  said  corporation. 

Each  of  the  grantees  entered  into  an  agreement  with  the 
lumber  company,  in  which  the  trust  was  declared  as  above 
set  forth, and  in  the  agreements  with  Williams  and  Hinck- 
ley it  was  stipulated  that  each  mi^rht  convey  to  appellant, 
and  that  he  should  hold  the  proi)erty  so  conveyed  upon  the 
same  trusts.  Hinckley  and  Williams  conveyed  to  appel- 
lant, so  that  in  October,  1^93,  he  held  all  the  real  estate 
conveved  in  trust  by  virtue  of  said  resolution. 

The  lumber  company  was  unable  to  meet  its  obligations, 
and  a  meetinsr  of  the  holders  of  the  notes  secured  by  the 
said  conveyances  was  held  in  October,  1893,  at  which  the 
lumber  company  made  a  proposition  looking  to  the  convey- 
ance absolutely  of  the  whole  or  a  i)art  of  the  properties 
then  held  by  appellant  in  trust,  in  full  satisfaction  of  the 
demands  they  had  been  conveyed  to  secure.  An  estimate 
of  the  respective  values  of  the  different  trust  properties, 
made  by  Mr.  Whittacre.  the  manager  of  tlie  mortgage  and 
loan  department  of  Lobdell,  Fur  well  &  Company,  was  sub- 
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mitted  to  the  meeting,  in  which  the  values  of  the  proper- 
ties and  incumbrances  were  set  forth  as  follows :. 

VALUES : 

1.  Prairie  avenue  lot  and  residence $51,000 

2.  Manufacturing  property,  22d  &  Morgan  Sts. .  .  85.niH> 

3.  Sherman  and  r»(>ih  street 65,i)Of) 

4.  Leasehold,  Van  liuren  and  Center  avenue. . . .  4o,ooo 

5.  Lots  in  Harvey's  Subdivision 18,500 

$280,500 

INCUMBRANCES  I 

1  and  2.     Prairie    avenue    and    Morgan 

street  property  .^ $SO.00O 

3.  Sherman  and  tufth  St 37,000 

4.  Leasehold,    Van   liuren    and   Center 

Ave 25,000     142,(^0 

Net $146,900 

January  3, 1 894,  an  agreement  was  made  between  the  note 
holders  and  the  lumber  company  after  much  negotiation. 
The  terms  of  this  agreement  are  shown  by  the  resolution  of 
the  directors  of  the  lnml)er  company  adopted  on  that  day, 
which  was  prepared  by  the  attorneys  of  the  note  holders  as 
expressing  their  understanding  of  the  terms  agreed  upon, 
delivered  to  the  lumber  company  for  adoption  by  its  direct- 
ors, and  upon  its  adoption  a  certified  -transcript  from  the 
records  of  that  company  showing  such  adoption  was  handed 
to  the  attorneys  of  the  note  holders  as  showing  the  lumber 
company's  assent  to  the  agreement. 

By  this  agreement  the  lumber  company  promised  the 
note  holders  to  convey  absolutely  to  appellant  the  proper- 
ties then  held  by  him  in  trust,  except  the  Prairie  avenue 
house;  to  cancel  and  surrender  the  declarations  of  trust  held 
by  it,  and  that  Mrs.  Harvey  would  take  a  deed  to  the 
Prairie  avenue  house  and  thereby  assume  and  agree  to  pay 
§47,000  of  the  $S0,0O0  incumbrance  resting  upon  it  and  the 
Morgan  street  property.  The  note  holders  agreed  that  they 
would  cancel  and  surrender  to  the  lumber  company  their 
notes  and  accounts  secured  by  the  first  trust  arranf2:ement 
amounting  to  688,072.32,  and  tiiat  appellant  would  couvey 
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to  Mrs.  Harvey  the  Prairie  avenue  house  in  the  manner 
above  provided.  All  the  deeds  were  to  be  dated  December 
30,  1S93. 

This  agreement  was  at  once  carried  into  effect,  the  con- 
veyances made,  notes  and  declarations  of  trust  canceled  and 
surrendered  in  accordance  with  its  terras.  Horaqe  H. 
Badger,  who  had  conveyed  the  premises  in  question  to 
Hinckley  tinder  the  resolution  of  January  18,  18^3,  joined 
with  the  lumber  company  in  a  deed  of  quit-claim  to  the 
leasehold  in  question  to  ap|>ellant,  which  recited  a  consider- 
ation of  SI.  This  deed,  the  deed  oi  Badger  to  Hinckley  and 
that  of  Hinckley  to  appellant,  each,  as  to  the  incumbrance 
on  the  premises,  contained  only  the  following  provision  : 

"  Said  premises  are  subject  to  a  trust  deed  to  Joseph 
Matteson,  trustee,  dated  July  25,  1888,  recorded,"  etc. 

This  agreement  in  effect  superseded  the  trust  arrange- 
ment of  January  18,  1893.  Before  it  was  made,  appellant 
held  in  trust,  to  secure  the  lumber  company's  notes  for 
§88,072.32,  the  properties  conveyed  to  him  absolutely  under 
it;  the  lumber  company  was  liable  on  said  notes  and  upon 
their  payment  was  entitled  to  a  re-conveyance  of  the  proper- 
ties, and  appellant  was  a  trustee,  both  for  the  lumber  com- 
pany, the  creator  of  the  trust,  and  the  note  holderS;  the 
cestnis  que  trust. 

Under  the  new  agreement  the  note  holders  surrendered 
their  notes,  amounting  to  nearly  $90,000,  to  the  lumber  com- 
pany, and  appellant  by  their  direction  released  the  Prairie 
avenue  house  from  the  trust  in  their  favor;  the  lumber  com- 
pany released  its  right  to  a  reconveyance  of  its  said  prop- 
erties on  the  payment  of  its  notes,  and  appellant  thereafter 
held  said  properties,  except  the  Prairie  avenue  house,  in 
trust  for  the  sole  use  and  benefit  of  the  note  holders. 

It  is  clear  that  appellant,  as  trustee  for  the  note  holders, 
had  no  authority  to  make  with  the  lumber  company  the 
a.sxreement  of  January  3,  ISOl.  That  agreement  could  only 
be  made  by  the  lumber  company  on  the  one  part  and  the 
note  holders  on  the  other.  The  note  holders  were  the 
owners  of  the  notes  agreed   to  be  surrendered,  not  appel- 
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Jant.  It  was  for  them,  not  for  him,  to  say  whether  the 
properties  should  be  bought  on  the  terms  offered  by  the 
lumber  company,  and  if  bought,  to  whom  the  cionveyance 
should  be  made.  The  profits,  if  any,  arising  from  the  trans- 
action, would  go  to  the  note  holders — the  loss,  if  any,  be 
borne  by  them. 

To  the  entries  in  certain  books  of  account  of  appellant  as 
treasurer  of  the  Bankers'  Association,  much  importance  was 
attached  by  the  learned  judge  who  heard  the  cause  and  by 
the  master.  It  so  happened  that  the  notes  secured  by  the 
two  trust  agreements  were  held  by  banks  and  bankers  in 
this  and  other  states.  These  banks  and  bankers  surrendered 
their  notes  to  the  lumber  company  pursuant  to  the  agree- 
ment of  January  3,  1894,  and  then  proceeded  to  organize 
an  association  to  be  known  as  the  Bankers'  Association, 
which  was  intended  to  include  the  owners  of  all  the  surren- 
dered notes.  Of  this  association  appellant  was  made  treas- 
urer and  his  books  of  account  as  such  treasurer  were  put 
in  evidence.  To  the  entries  themselves  we  attach  little 
importance.  They  seem  to  amount  to  no  more  than  an 
inventory  of  the  different  properties  conveyed  to  appellant 
with  the  statement  of  the  incumbrances  thereon,  in  the 
form  of  debit  and  credit  entries  of  the  same  amounts  on  the 
same  day.  But  the  fact  that  such  an  association  was  formed 
and  appellant  made  treasurer  thereof  tends  stronofly  to  show 
that  the  note  holders  were  the  real  parties  in  interest,  the 
real  purchasers  and  owners  of  the  properties  conveyed  to 
api)eilant.  It  turned  out  that  the  Bank  of  Nauvoo,  which 
held  and  surrendered  a  note  for  $3,500,  would  not  agree  to 
the  organization  of  the  Bankers'  Association,  and  it  was  held 
by  this  court  and  by  the  Supreme  Court,  on  apj)eal,  that 
the  trust  in  favor  of  the  note  holders  created  by  the  con- 
tract of  January  3,  1S04,  could  only  l)e  merired  in  a  new 
trust  by  the  consent  of  all  the  cestuts  que  t/'ust;  that  the 
l>ank  of  Nauvoo,  not  having  consented  to  the  transfer  ot 
its  interest  under  that  trust  arrangement,  the*  Bankers' 
Association  had  no  legal  existence,  but  the  trust  arrange- 
ment of  January  3,  ISDi,  remained   in  existence,  and  the 
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Bank  of  Nauvoo  was  entitled  to  have  the  same  dechired  and 
executed.  Bank  of  Nauvoo  v.  Lobdell,  78  III.  App.  600; 
s.  c,  180  111.  66. 

The  testimony  of  the  witnesses,  the  just  inferences  to  be 
drawn  from  the  facts  proven,  lead  us  to  the  conclusion  th«t 
the  parties  to  the  agreement  of  January  3,  1894,  were  the 
lumber  company  on  the  one  part,  and  the  note  holders  on  the 
other;  that  the  note  holders  were  the  real  purchasers  of  the 
leasehold  in  question,  and  that  appellant  took  the  convey- 
ance thereof  to  oblige  the  note  holders  and  is  merely  a 
naked  trustee  for  them. 

The  criterion  of  personal  liability  for  an  incumbrance 
upon  property  purchased  is  to  be  found  in  contract  or  con- 
sent of  the  purchaser  to  become  bound  for  the  debt  where 
it  form^  a  part  of  the  price  he  is  to  pay  for  the  incumbered 
property.  But  where  the  property  is  cast  upon  a  person 
by  act  of  law,  or  by  the  agency  of  others,  who  are  the  bene- 
ficiaries, there  IS  no  reason  for  assuming  that  he  intended 
to  bind  himself  and  thereby  add  a  new  security  for  the  pav- 
ment.  Jones  on  Mortgages,  Sec.  757;  Girard  Life  Ins.  Co. 
v.  Stewart,  86  Pa.  St.  89. 

The  master  in  his  report  says : 

"  Under  the  principle  of  the  law  declared  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Taylor  v.  Davis, 
110  U.  S.  330,  even  if  appellant  were  held  to  be  a  trustee 
in  this  case,  he  would  be  the  principal  and  his  liability 
would  be  that  of  principal,  inasmuch  as  a  trustee  is  not  an 
agent  and  has  no  principal." 

The  case  referred  to  only  l-ecognizes  and  applies  the  well 
settled  rule  that  where  a  trustee  sees  fit  to  bind  himself 
by  a  personal  covenant,  he  is  liable  for  a  breach  thereof 
in  the  same  manner  as  any  other  person,  although  ho 
describes  himself  as  covenanting  as  trustee.  This  rule  has 
no  application  to  the  present  case,  where  the  trustee  entered 
into  no  personal  covenant,  made  no  express  promise  to  pay 
the  incumbrance,  and  the  only  question  is  whether  a  prom- 
ise or  assent  on  his  part  to  pay  the  incumbrance  can 
properly  be  implied  from  the  facts  and  circumstances 
attending  the  conveyance  of  the  incumbered  property  to 


236  Appellate  Courts  of  Illinois. 

Vjl.  110.]  Lohdellv.  Ray. 

him.  The  master  further  states  as  a  ground  for  holdin*; 
appellant  personally  liable  for  the  incumbrance,  although 
he  was  a  mere  trustee,  that  the  trust  was  secret  and  never 
brought  to  the  knowledge  of  appellee.  But  this  position 
is  not  tenable.  The  mortgagee's  right  to  a  personal  decree 
against  a  purchaser  of  the  mortgaged  premises  in  any  case 
depends  upon  no  original  equity  residing  in  himself,  but 
upon  the  right  of  the  mortgagor  against  his  grantee,  to 
which  right  the  mortgagee  succeeds. 

In  this  case  it  is  not  claimed  that  a  promise  to  appellee 
directly  to  pay  to  her  the  incumbrance  can  in  any  possible 
view  of  the  case  be  implied,  but  it  is  churned  by  appellee 
that  a  promise  by  appellant  to  the  lumber  company  to  pay 
the  incumbrance  may  be  implied,  and  that  appellee  may 
enforce  that  promise.  The  lumber  company  ^vas  the 
creator  of  the  trust  in  question.  Appellee  seeks  to  enforce 
an  implied  promise  to  the  lumber  company,  or  an  equity 
raised  in  its  favor,  and  it  is  wholly  immaterial  whether 
appellant  had  or  had  not  knowledge  of  the  trust  arrange- 
ment. 

There  is  another  view  that  may  be  taken  of  the  case  that 
is  conclusive  against  the  right  of  appellee  to  a  deficiency 
decree  against  appellant.  To  create  a  personal  liability 
on  the  part  of  the  purchaser  and  grantee  of  mortgaged 
premises,  to  pay  the  mortgage  in  the  absence  of  a  provision 
in  the  deed  assuming  it  or  an  express  promise  by  the  pur- 
chaser to  pay  the  mortgage,  it  must  be  shown  that  the 
purchaser  and  seller  agreed  upon  the  purchase  price  of  the 
])remises,  and  that  by  agreement  between  them,  the  amount 
of  the  mortgage  was  deducted  from  such  agreed  price.  In 
such  a  case  so  much  of  the  purchase  price  as  is  requisite  to 
pay  the  mortgage  is  taken  from  the  purchase  price  and 
appropriated  to  the  payment  of, the  mortgage.  In  such 
case  there  is  an  implied  promise  on  the  part  of  the  grantee 
to  pay  the  mortgage  which  the  mortgagee  may  enforce. 

In  this  case  no  such  agreed  purchase  price  and  deduction 
of  the  amount  of  the  mortgage  therefrom  are  shown.  It 
appears  that  in  the  estimate  made  by  Whittacre  of  the  value 
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of  the  trust  properties,  the  leasehold  in  question  was  valued 
at  $40,000,  and  the  incumbrance  stated  at  $25,000,  but 
it  is  clear  that  the  ao^reement  was  not  made  upon  the  basis 
of  Whittacre's  valuation  as  the  purchase  price  of  the  several 
properties.  The  total  of  his  valuations  was  $289^,000; 
take  from  this  the  value  of  the  Prairie  avenue  house, 
$81,000,  we  have  as  his  estimate  of  the  value  of  the  prop- 
erties conveyed  to  appellant  absolutely  on  December  30, 
1903,  $208,000. 

The  incumbrances  amounted  to  $142,600;  deduct  the 
amount  assumed  on  the  Prairie  avenue  hogse,  $47,000,  and 
we  have  $95,()00.  Taking?  the  sum  from  $208,000  we  have 
$112,400  as  the  sum  the  grantor  would  be  entitled  to  re- 
ceive and  the  grantee  bound  to  pay,  if  Whittacre's  valua- 
tions were  taken  as  the  agreed  price  of  property.  But  all 
that  it  was  ao^reed  that  the  grantor  should  receive  was  the 
cancellation  and  surrender  of  $88,072.32  in  notes  and 
accounts,  or  $34,327.68  less  than  the  grantor  would  have 
been  entitled  to  receive,  if  Whittacre's  valuation  had  been 
agreed  upon,  as  the  purchase  price  of  the  several  properties. 

It  is  to  be  noticed  also  that  the  consideration  expressed 
in  the  deed  in  question  was  one  dollar — not  forty  thou- 
sand dollars,  and  that  the  same  agreement  which  provided 
that  the  properties  in  question  should  be  conveyed  to 
appellant  "  subject  to  the  Matteson  trust  deed,"  provided 
that  the  deed  to  Mrs.  Harvey  of  the  Prairie  iivenue  house 
should  contain  a  provision  whereby  she  "  would  assume 
and  agree  to  pay  "  $47,000  of  an  incumbrance. 

Irrespective  of  the  question  whether  the  contract  of 
purchase  is  to  be  regarded  as  made  with  the  lumber  com- 
pany by  the  note  holders  or  by  appellant,  the  record,  in 
our  opinion,  does  not  show  a  contract  on  the  part  of  the 
grantee  to  pay  $40,000  for  the  leasehold  in  question,  a  pay- 
ment of  $15,000,  and  such  deduction  of  the  mortgage  for 
$25,000  from  the  purchase  money  agreed  to  be  paid,  and 
leaving  it  in  the  hands  of  the  purchaser,  as  to  create  a  per- 
sonal liability  on  the  part  of  the  grantee  to  pay  the  mort- 
gage;  but  shoAVs  a  contract  to  exchange  notes  and  accounts 
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for  incumbered  property  under  circum&taiiGes  that  lead  to 
the  conclusion  that  the  grantee  assumed  no  personal  lia- 
bility under  the  contract. 

The  decree  of  the  Superior  Court  will  be  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  the  views  above  stated. 

Mr.  Justice  Stkin  took  no  part  in  the  decision  of  this 
case. 


Samuel   K.  Gregg  v.  C.  M.  Barnes  Co. 

1.  Practice— Ao  Necessity  for  a  Formal  Ruling  upon  an  Objection. 
—There  is  no  necessity  for  trial  courts  to  formally  rule  upon  an  objec- 
tion. It  is  sufficient  if  they  dispose  of  it  in  some  way,  whether  formally 
or  informally. 

2.  Appellate  Court  Practice  —Liberal  Rules  of  Construction  to  be 
Applied  in  Ascertaining  the  Meaning  of  the  Record  in  Matters  of  Court 
Rulings.— Courts  of  review  should  not  apply  narrow  but  liberal  rules  of 
construction  in  ascertaining  the  meaning  of  the  record  in  regard  to 
the  rulings  of  the  trial  court. 

Trespass  on  the  Case,  for  fraud  in  making  false  representations. 
Appeal  from  the  Superior  Court  of  Cook  County:  tlie  Hon.  Russell  P. 
Goodwin,  Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1902.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 30,  1903.     Rehearing  denied  November  6,  1903. 

Appellee  sued  appellant  in  an  action  of  trespass  on  the 
case  for  alle^red  fraud  in  the  making  of  certain  representa- 
tions and  recovered  judgment  for  $1,000,  from  which  this 
appeal  is  taken.  Appellant  introduced  no  testimony  at 
the  trial. 

The  declaration  alleges  inter  alia  that  the  defendant, 
bein^^  president  of  the  Standard  Boiler  Company,  a  corpo- 
ration, for  the  purpose  of  inducing  the  plaintiflf  to  execute 
and  deliver  its  promissory  notes  for  $2,000  to  the  boiler 
company  and  to  accept  in  exchange  the  notes  of  the  latter 
for  the  same  amount,  falsely  and  fraudulently  represented 
to  the  plaintiff  that  the  boiler  company  was  solvent  and 
its  business  in  a  good  and  profitable  condition;  that  its 
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assets  amounted  to  $*)f),800  and  its  debts  and  liabilities  did 
not  exceed  $12,000;  that  on  the  faith  of  these  representa- 
tions, which  were  false,  to  the  knowledge  of  the  defendant, 
he  obtained  from  the  plaintifif  its  three  promissory  notes, 
one  for  $1,000  and  two  for  $500  each,  in  exchange  for 
which  the  boiler  company  delivered  its  three  notes  for  the 
like  ^  amount  to  plaintiff;  that  the  boiler  com|)any  dis- 
counted with  a  bank  plaintiff's  two  notes  for  $500  each, 
but  did  not  protect  them,  and  plaintiff  has  been  oblii^^ed  to 
jiay  the  same;  that  all  the  notes  of  the  boiler  company 
remain  unpaid  and  plaintiff  has  never  realized  thereon. 
The  defendant  pleaded  the  general  issue. 

At  the  trial  the  exchange  transaction,  the  discounting  of 
appellee's  notes  and  its  payment  thereof,  and  the  non-pay- 
ment of  the  notes  of  the  boiler  company  were  proven  sub- 
stantially as  alleged.  It  further  appeared  that  the  boiler 
company  had  a  capital  stock  of  1,000  shares  of  $100  each, 
of  which  appellant  had  subscribed  to  998,  J.  H.  Gregg,  his 
brother,  to  one  share  and  A.  W.  C.  Ward  to  the  remaining 
share,  and  that  the  business  of  the  company  was  to  manu- 
facture and  sell  steam  boilers  and  appliances.  Its  plant 
was  located  at  Goshen,  Ind.,  and  its  business  office  in  Chi- 
cago. 

C.  M.  Barnes  on  behalf  of  appellee  testified  : 

"  Mr.  Gregg  (appellant)  said  that  he  proposed  to 
exchange  notes  for  any  amount  ^ve  miirht  desire;  that  the 
assets  of  the  boiler  company  were  considerably  greater  than 
ours.  He  said  they  were  worth  something  like  $08,000, 
and  good  for  any  paper  they  gave." 

At  the  request  of  the  witness  appellant  then  handed 
him  a  written  statement  signed  by  appellant  of  the  finan- 
cial condition  of  the  boiler  company  as  follows : 

"Assets:  Cash,  $1,800;  bills  receivable,  $:^,000;  book 
accounts,  $20,000;  merchandise,  finished  and  unfinished, 
$12,000;  raw  material,  $12,000;  machinery  and  fixtures, 
$12,000;  real  estate,  $H,0()0;  total  assets,  $00,800.  Liabili- 
ties: Bills  pavable,  §8,000;  accounts  payable,  $4,000.  Total 
liabilities,  $1*2,000." 

The  proof  to  show  the  false  and  fraudulent  character  ot 
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the  representations  was  the  following :  Ward,  who  had 
been  vice-president  of  the  boiler  company,  went  over  its 
books  and  accounts  in  Ma\%  1898.  (The  rej)resentations 
were  made  early  in  June  of  the  same  \'ear.)  lie  knew 
nothing  as  to  its  actual  assets  and  liabilities,  but  told 
appellant  after  he  had  looked  at  the  books  that  he  was 
going  to  leave  the  company,  and  he  did  leave  it  a  week 
later.  The  fair  cash  value  of  the  company's  plant  was 
about  S10,000. 

One  Wheeler,  a  former  salesman  of  the  boiler  company, 
was  told  by  appellant  late  in  May  or  early  in  June,  1898, 
that  *'  unless  he  could  raise  some  money  they  would  have 
to  close  up  shop,  lie  wanted  me  to  try  and  induce  my 
brother  to  swap  notes  with  him." 

Jessie  B.  Gregor,  wife  of  John  H.  Gregg,  a  brother  of 
appellant,  testified  that  in  May,  1898,  h"er  husband  and 
appellant  "  needed  money  to  carry  on  the  general  expenses," 
and  appellant  told  her  he  had  borrowed  about  §5,000. 
During  the  same  month  Mrs.  Gregg  and  her  husband  asked 
appellant  at  the  company's  office  to  go  over  its  books  with 
them,  and  appellant  said  he  did  not  think  it  necessary, 
and  induced  witness'  husband  to  return  to  Goshen,  promis- 
ing to*' come  down  next  day  and  bring  the  books  w^ith 
him;  he  never  brought  the  books."  When  became  he  said 
he  felt  very  anxious  about  not  being  able  to  meet  a  note 
for  $1,000;  it  was  a  very  serious  thing  if  he  did  not;  his 
object  in  coming  was  to  see  what  could  be  done  to  pay  the 
note.  He  was  figuring  on  the  debts  of  the  concern;  he 
thought  they  were  about  $35,000.  The  be^st  thing  to  do 
was  to  be  incorporated  in  Indiana  and  protect  themselves 
from  outside  matters.  The  new  incorporation  was  agreed 
upon  and  the  next  day  the  papers  were  sent.  All  the 
property  of  the  Illinois  company  was  turned  over  to  the 
Indiana  corporation. 

R.  11.  Tow^NE,  attorney  for  appellant. 

Edgar  L.  Masteus,  attorney  for  appellee. 
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Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

The  correctness  of  the  schedule  of  assets  is  attacked  in 
respect  of  the  plant  only;  the  schedule  giving  it,  consisting 
of  the  real  estate,  machinery  and  fixtures,  a  total  value  of 
$18,000,  whereas,  according  to  the  proof  it  was  worth 
$10,000.  Deducting  the  ditference,  S8,0f)(),  from  the  total 
assets,  there  would  still  be  left  as  assets  $00,800,  and  if 
from  this  we  further  deduct  $35,000  of  liabilities  instead 
of  the  $12,000  scheduled,  the  boiler  company,  having  a  sur- 
plus of  $25,800  over  all  debts  and  liabilities,  would  still  bo 
largely  solvent  at  the  time  of  the  making  the  representa- 
tions. 

Under  the  proof  there  can  be  no  doubt  that  the  boiler  com- 
pany was  hard  pressed  for  ready  money  to  meet  its  matur- 
ing liabilities,  and  that  appellant,  as  its  president,  was  fully 
aware  of  this  condition.  The  gravamen  of  the  declara- 
tion, however,  is  the  charire  of  fraud;  and  in  that  respect 
the  proof  is  not  clear.  True,  appellant  made  some  state- 
ments concerning  the  financial  status  of  his  concern  and 
seemed  unwilling  to  show  its  books  of  account;  neverthe- 
less, after  making  all  proper  allowance  it  was  worth 
$25,800,  a  considerable  sura  of  money,  which  would  render 
any  necessity  for  a  resort  to  fraud  apparently  improbable. 
Had  such  been  his  aim  and  motive,  he  would  likely  have 
converted  into  cash,  even  at  a  great  sacrifice,  the  three 
notes  which  he  had  obtained  from  appellee,  and  would  not 
have  returned  to  it  the  one  for  $1,000  which  he  did  not 
succeed  in  getting  discounted  at  the  bank.  To  say  the 
least,  the  evidence  to  prove  fraud  is  doubtful  and  unsatis- 
factory, and  we  are  the  more  constrained  to  reverse  on 
account  of  an  incident  which  happened  during  the  closing 
argument  of  appellee's  counsel,  and  which  may  have 
materially  influenced  the  deliberations  of  the  jury. 

Counsel  said : 

"The  fact  that  the  court  did  not  take  this  case  from  the 
jurv  at  the  request  of  defendant's  attorneys  indicates  that 
there  is  sufficient  evidence  that  the  Standard  Boiler  Com- 
pany was  insolvent.     If  there  w^as  not  sufficient  evidence  it 

You  CX  16 
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would  have  been  the  duty  ot  the  court  to  take  the  case  from 
the  jury." 

"  Mr.  Landon  :  I  object  to  the  statement  and  move  it  be 
stricken  out." 

"  The  Court :     You  may  have  an  exception." 

The  record  then  shows  an  exception  in  due  form  to  the 
ruling  of  the  court. 

It  is  now  insisted  that  there  was  no  ruling  to  except  to; 
that  it  was  appellant's  duty  to  obtain  one,  and  not  having 
done  so  he  is  not  in  a  position  to  urge  error.  This  conten- 
tion is  untenable.  When  the  court  said  "  You  may  have  an 
exception,"  it  in  effect  overruled  the  objection  of  counsel  to 
the  st«atement  and  his  motion  to  strike  it  out.  Trial  courts 
do  not  always  formally  rule  upon  an  objection,  nor  is  there 
any  necessity  therefor.  It  is  sufficient  if  they  dispose  of  it 
in  some  way,  whether  formally  or  informally.  It  would  be 
unseemly  for  counsel  to  insist  upon  a  formal  ruling  after 
the  court  had  in  its  opinion  already  disposed  of  the  objec- 
tion, and  courts  of  review  should  not  apply  narrow,  but  lib- 
eral rules  of  construction  in  ascertaining  the  meaning  of 
the  record  in  matters  of  this  character. 

We  are  of  opinion  the  remarks  of  counsel  were  objection- 
able and  should  have  been  stricken  out.  The  refusal  of 
the  court  to  do  so  was  equivalent  to  an  approval  of  them 
and  very  likely  operated  upon  the  jury  to  the  harm  of 
appellant  because  it  prevented  them  from  giving  to  the  evi- 
dence that  free,  unbiased  and  unprejudiced  consideration  to 
which  appellant  was  entitled. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded. 


Commonwealth  Electric  Co.  v.  David  Melville^  by  His 
Next  Friend. 

1.  Licensees— One  Licennee  May  Not  Make  Premises  Dangerous  to 
Others.— One  licensee  is  not  authorized  by  his  license  to  make  the  prem- 
ises dangerous  to  otlier  licensees  having  no  knowledge  or  reason  to 
expect  the  existence  of  such  danger,  by  locating  its  wires  in  ways  not 
authorized  by  city  ordinance.  , 
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2.  Electric  "Wires— Duty  of  Company  Conveying  Electricity  upon 
Public  Property.— It  is  the  duty  of  a  company  maintaining  electric 
wires  upon  public  property  to  take  reasonable  precautions  against 
injuring  persons  lawfully  there,  and  the  duty  extends  to  all  who  have 
a  right  of  any  kind  to  come  upon  the  place  to  which  the  wires  are 
attached. 

3.  Sji^XE— Liability  ftr  Injury  by  Electricity  Not  Dependent  Solely 
upon  the  Relation  of  the  Parties,— The  question  of  liability  for  injury 
by  electricity  is  not  dependent  solely  upon  the  relation  of  the  parties. 

4.  Nkgligencb— A  Question  for  the  Jury, —The  question  of  negli- 
gence is  one  of  fact  for  the  jury. 

5.  Same— Occujpani  of  Premises  Responsible  for  Injuries  from  Fail- 
ure to  Keep  Premises  in  Repair.— The  occupant  of  premises  is  respon- 
sible for  injuries  inflicted  upon  another  by  reason  of  his  neglect  or  fail- 
ure to  keep  the  premises  or  at  least  the  portion  of  them  occupied  by 
him,  in  repair. 

6.  Instructions— iVbf  Error  to  Refuse  When  Same  Propositions  Are 
Contained  in  Others  Given.— It  is  not  error  to  refuse  an  instruction  when 
all  there  is  proper  in  it  is  contained  in  another  instruction  which  is 
given. 

TreBpass  on  the  Case,  for  pereonal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Russell  P.  Goodwin,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Af- 
firmed. .  Opinion  filed  October  80, 1903. 

This  is  an  action  to  recover  for  personal  injuries.  Appel- 
lee, a  boy  fourteen  years  of  age,  received  the  injuries  com- 
plained of  from  contact  with  an  electrified  load  cable 
containing  an  insulating  preparation  covering  a  live  copper 
wire.  The  place  where  the  accident  occurred  was  under  a 
wooden  sidewalk  on  Ogden  avenue,  Chicago.  The  cable 
had  been  located  there  for  a  period  of  from  eight  to  twelve 
years,  and.was  maintained  by  virtue  of  an  ordinance  of  the 
city  which  conferred  upon  appellant  the  right  to  maintain 
wires  and  cables  underneath  streets  and  sidewalks.  At  the 
point  referred  to,  the  sidewalk  was  about  five  feet  above 
the  level  of  the  adjacent  lot.  On  the  street  side,  the  walk 
extended  to  the  curbstone,  and  access  to  the  wire  could  be 
had  only  from  the  lot  adjoining,  which  was  vacant. 
There  was  a  large  bill-board  rising  some  fifteen  or  twenty 
feet  above  the  walk,  located  at  or  near  the  inner  or  lot  side 
of  the  walk  and  extending  the  width  of  the  lot.    The  bottom 
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of  this  bill-board  was  sufficiently  far  from  the  sidewalk  to 
allow  persons  to  crawl  under  it  and  drop  into  the  lot.  One 
standing  in  the  lot  could  readily  look  under  the  sidewalk, 
which  was,  it  is  said,  about  nine  feet  wide. 

The  cable  containing  the  wire  ran  along  in  immediate 
proximity  to  the  curbstone,  and  was  attached  to  the 
stringers  of  the  sidewalk  near  the  top  of  the  vacant  space 
beneath.  The  insulation  intended  to  prevent  contact  with 
the  wire  was  inside  the  lead  cable  and  between  the  latter 
and  the  electrified  wire.  The  accident  occurred  on  a  rainy 
day,  when,  by  reason  of  the  moisture,  there  is  liability  that 
the  wire,  if  from  any  cause  the  insulation  is  worn  off,  may 
become  "grounded,"  that  is,  connected  with  the  earth,  thus 
establishing  a  ground  circuit.  This  seems  to  have  been  the 
condition  existing  at  the  time  and  place  where  the  accident 
occurred.  In  some  way  the  lead  cable  and  insulating 
material  had  been  penetrated  and  the  copper  wire  exposed, 
so  that,  whether  by  reason  of  the  moisture  or  some  other 
cause,  electricity  from  the  wire  was  communicated  to  the 
lead  cable,  which,  being  a  conductor,  became  itself  electri- 
fied. This  condition  existed  for  about  a  hundred  yards 
along  the  cable,  and  where  the  latter  came  in  contact  with 
wood,  smoke  and  fire  were  likely  to  be  produced. 

Appellee,  a  boy  of  fourteen  years  of  age,  pasjing  along  on 
the  opposite  side  of  the  street  with  his  mother,  saw  smoke 
coming  up  from  beneath  the  sidewalk  and  people  gather- 
ing. Leaving  his  mother  he  joined  the  increasing  crowd, 
some  of  whom  were  endeavoring  to  extinguish  the  fire. 
Appellee,  with  several  other  boys,  crawled  underneath  the 
bill-board  into  the  vacant  lot.  The  point  at  which  there  was 
most  smoke  and  fire  was  under  the  walk  in  front  of  a  barber 
shop  adjoining.  Two  or  three  of  the  boys  walked  under 
the  sidewalk  and  looked  through  the  partition  separating 
the  space  under  the  walk  in  front  of  the  barber  shop  from 
that  in  front  of  the  vacant  lot.  In  doing  this  appellee 
claims  to  have  slipped,  and  to  save  himself  from  falling, 
threw  up  his  hand,  catching  hold  of  the  cable,  which,  being 
highly  electrified,    burned    his  hand  severely,  causing  the 
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injuries  complained  of.  There  was  no  break  or  abrasion  in 
the  cable  at  the  point  where  he  grasped  it,  and  nothing 
apparently  visible  there  to  indicate  that  it  was  itself  charged, 
and  that  contiict  with  it  would  be  dangerous.  In  fact  it 
would  probably  have  been  safe  to  handle  except  for  the 
ground  circuit,  wbich  had  made  it  a  dangerous  conductor 
of  electric  fluid  instead  of  a  protecting  cover  to  the  copper 
wire  within. 

It  appears  that  the  day  before  the  accident  there  had 
been  a  grounding  of  the  current  at  or  near  this  point,  and 
appellant  had  sent  men  to  fix  it,  which  they  did,  reporting 
everything  all  right.  On  the  day  in  question,  notice  that 
the  cable  was  again  grounded  reached  appellant  late  in  the 
afternoon  and  within  two  hours  thereafter  it  is  said  that 
men  were  on  the  scene  to  correct  the  trouble.  They  found 
a  break  in  the  lead,  which  was  the  cause  of  the  difficulty, 
resulting  in  the  injury  complained  of.  The  defect  repaired, 
the  rest  of  the  cable  in  front  of  the  vacant  lot  was  again,  it 
is  said,  in  good  condition. 

F.  J.  Canty  and  J.  A.  Bloomingston,  attorneys  for  appel- 
lant. 

The  plaintiff,  if  a  trespasser  or  mere  licensee  on  the  pro]> 
erty,  was  a  mere  licensee  as  to  the  defendant's  wires.  The 
American  Advertising  and  Bill  Posting  Co.  v.  Flannigan, 
lOU  III.  App.  452. 

The  owner  of  electric  wires  is  under  no  obligation  to 
guard  them  or  to  insulate  them  at  all,  so  as  to  prevent 
injury  to  trespassers  or  mere  licensees.  Hector  v.  The  Bos- 
ton Electric  Light  Co.,  54  N.  E.  Eep.  539;  Sullivan  v.  Bos- 
ton &  Albany  R.  R.  Co.,  31  K  E.  Rep.  12S;  Augusta  Ry. 
Co.  V.  Andrews,  IG  S.  E.  Rep.  203. 

The  owner  of  electric  wires  at  unexposed  and  unprotected 
places  is  not  required  to  use  the  highest  degree  of  care,  but 
only  ordinary  care.  The  degree  of  care  to  be  exercised 
should  be  commensurate  with  the  probability  of  people 
coming  in  contact  therewith. 

The  plaintiff  was  guilty  of  contributor}^  negligence  as  a 
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matter  of  law,  for  he  admits  going  where  he  had  no  business 
to  be,  and  out  of  curiosity.  City  of  Pekin  v.  McMahon 
154  111.  141;  Heimann  v.  Kinnare^  190  III.  156. 

Ela,  Groveb  &  Graves,  attorneys  for  appellee. 

Appellant  is  held  to  the  highest  degree  of  care  in  the 
protection  and  insulation  of  its  electric  light  wires,  on 
account  of  the  very  dangerous  character  thereof,  and  is  lia- 
ble for  appellee's  injury,  independent  of  the  question  of 
whether  appellee  was  or  was  not  upon  a  public  street  at  the 
time  he  was  injured,  and  independent  of  all  contractual 
relations  between  the  parties  or  the  city.  Keasby  on  Elec- 
tric Wires,  Sec.  231-239,  243,  244,  245,  247,  251,  and  cases 
there  cited;  Farrant  v.  Barnes,  11  C.  B.  (N.  S.),  553;  R.  E. 
Co.  V.  Shanly,  107  Mass.  568;  Smith  v.  Boston  Gaslight  Co., 
129  Mass.  318;  Pollock  on  Torts,  407-413;  Van  Winkle  v. 
American  Steam  Boiler  Co.,  52  N.  J.  Law,  240;  19  Atl. 
Rep.  472;  Heaven  v.  Pender,  11  Q.B.  Div.  503,  509;  Trus- 
sell  V.  llandyside  &  Co.,  20  Q.  B.  Div.  359,  363;  Clements 
V.  Louisiana  Light  Co.,  44  La.  Ann.  692;  11  S.  Rep.51;  4  Am. 
El.  Cas.  381;  McLaughlin  v.  Louisville  Light  Co.,  37  S.  W. 
Rep.  851;  6  Am.  El.  Cases,  255;  Gremnis'  Admr.  v.  Electric 
Light  Co.,  49  8.  W.  Rep.  184;  Overall  v.  Same,  47  S.  W. 
Jiep.  442. 

The  defective  wire  in  question  was,  considering  the 
natural  and  probable  results  of  such  defective  condition, 
not  only  an  attractive  object  to  children,  but  did  in  fact 
attract  appellee  and  several  other  children  to  the  place 
where  he  was  injured,  and,  in  legal  effect,  appellant  held 
out  an  implied  invitation  to  appellee  to  come  near  it.  City 
of  Pekin  v.  McMahon,  154  III.  141. 

Appellee  was  neither  a  trespasser  nor  a  licensee,  but  was 
rightfully  and  lawfully  upon  a  public  street  of  the  city  of 
Chicago  when  injured,  and  entitled  to  the  same  protection 
as  any  citizen  in  any  lawful  occupation  upon  such  street. 
Suburban  E.  Co.  v.  Nugent,  32  L.  R.  A.  700;  Chicago  v. 
Keefe,  114  III.  222;  Donoho  v.  Vulcan  Iron  Works,  7  Mo. 
App.  447,  and  same  case  in  75  Mo.  402;  Sutton  v.  Town  of 
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Waawatosa,  29  Wis.  22;  Wharton  on  Negligence  (2d  Ed.), 
Sec.  995;  Hardy  v.  Keene,  52  N.  H.  370;  Kunkel  v.  City  of 
Chicago,  37  111.  App.  326;  Cincinnati  v.  White,  6  Peters, 
431;  Dillon's  Municipal  Corp.,  Sec.  688;  Lewis,  Eminent 
Domain,  Sec.  126. 

The  age,  capacity  and  discretion  of  a  child  to  avoid  dan- 
ger are  questions  for  the  jury,  to  be  determined  by  the 
degree  of  capacity  and  discretion  the  child  is  found  to  pos- 
sess in  any  given  case.  While  the  age  is  a  factor  to  be 
considered,  there  is  no  inflexible  rule  in  that  respect.  K. 
R.  Co.  V.  Becker,  76  III.  25;  R.  R.  Co.  v.  Delaney,  82  111. 
198;  R.  R.  Co.  v.  Slater,  129  111.  91;  R.  R.  Co.  v.  Rperaer, 
59  111.  App.  97;  City  of  Pekin  v.  McMahon,  154  111.  141. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

It  is  claimed  in  behalf  of  appellant  that  the  boy  "was  a 
trespasser,  or  at  best  a  mere  licensee,"  when  injured,  and 
that  appellant  owed  him  no  further  duty  than  not  to  mali- 
ciously injure  him.  The  basis  of  the  contention  is  that  the 
space  underneath  the  sidewalk  was  private  property  of  the^ 
city,  not  open  to  use  or  occupation  by  the  public.  There  is 
evidence  tending  to  show  that  the  vacant  lot  in  front  of 
which  the  accident  occurred  was  not  infrequently  used  as  a 
playground  by  boys  of  the  neighborhood,  that  some  of 
these  were  frequently  in  the  habit  of  going  under  the  side- 
walk in  the  course  of  their  plaj'^  after  a  ball  or  for  other 
reasons,  and  that  there  was  no  fence  at  the  rear  of  the  Jot. 
It  is  doubtless  true  that  the  space  underneath  the  sidewalk 
was  not  intended  for  ordinary  public  use,  nevertheless  the 
place  was  left  open  and  accessible  from  the  private  prop- 
erty adjoining,  without  barrier  or  other  notice  to  prevent 
boys  at  play,  or  others,  from  going  under  for  shelter  per- 
chance, for  a  stray  ball,  or  from  mere  curiosity,  where,  as  in 
this  instance,  the  presence  of  smoke  or  lire  invited  investi- 
gation as  to  its  cause  and  extent.  If  aj)pellant  was  under 
no  obligation  or  duty  to  use  ordinary  care  and  skill  toward 
appellee  then  it  is  not  liable  to  him  for  the  want  of  it. 
Gibson  v.  Leonard,  143  111.  182,  189.    As  it  is  said  in  that 
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case,  **the  owner  of  land  and  buildings  assumes  no  duty  to 
one  who  is  on  his  premises  by  permission  only,  and  as  a 
mere  licensee,  except  that  he  will  refrain  from  willful  or 
affirmative  acts  which  are  injurious."  But  appellant  w^as 
not  the  owner  of  the  premises  where  appellee  was  injured. 
It, too, was  a  mere  licensee,  and  its  license  did  not  authorize 
it  to  make  the  premises  dangerous  to  other  licensees  having 
no  knowledge  or  reason  to  expect  the  existence  of  such 
danger,  by  locating  its  wires  in  ways  not  authorized  by  city 
ordinances.  Appellant  was  not  given,  by  the  ordinance,  any 
exclusive  right  to  use  the  space  under  sidewalks  for  its  lines 
of  wire  any  more  than  "through,  upon,  over  and  under  the 
streets,  avenues,  alleys,"  etc.,  as  provided  by  the  ordinance. 
The  general  rule  is  that  the  occupant  is  responsible  for 
injuries  inflicted  upon  another  by  reason  of  the  neglect  or 
failure  to  keep  the  premises,  or  at  least  the  portion  so  occu- 
pied by  him,  in  repair.  West  Chicago  Masonic  Ass'n  v. 
Cohn,  192  111.  210,  218.  Appellee  was  not  a  licensee  of 
appellant  nor  a  trespasser  upon  its  premises.  The  license 
given  by  the  city  ordinance  gave  appellant  the  right  to 
maintain  and  operate  its  wires  under  the  sidewalk,  not, 
however,  in  such  a  manner  as  to  exclude  others  therefrom 
or  make  it  dangerous  for  those  lawfully  going  there.  The 
wire  in  this  case  was  maintained  upon  public  property  and 
it  was  the  duty  of  appellant  to  take  reasonable  precautions 
against  injuring  persons  lawfully  there,  and  the  duty 
extends  to  all  who  have  the  right  of  any  kind  to  come  upon 
the  place  to  w-hich  the  wires  are  attached.  Keasby  on 
Electric  Wires,  p.  274.  In  this  case  the  danger  was  con- 
cealed. There  was  nothing  in  the  appearance  of  the  cable 
to  indicate  to  one  not  an  expert  that  it  was  itself  charged 
with  the  electric  current,  which  it  was  intended  to  insulate. 
The  facts  are  very  different  from  those  in  Sullivan  v.  Bos- 
ton &  A.  R.  Co.,  31  N.  E.  Rep.  128,  Avhere  the  defendant 
was  the  owner  of  the  premises  and  "had  a  right  to  arrange 
and  use  its  property  in  any  lawful  manner,"  and  owed  the 
deceased  "  no  duty  with  respect  to  it,  except  to  refrain  from 
setting  a  trap  for  him  and  from  doing  him  intentional  or 
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wanton  harm."  In  the  case  before  us  appellant  knew  that 
the  current  was  liable  to  he  grounded  at  this  particular 
place,  for  it  had  occurred  before.  It  knew,  or  ought  to 
have  known,  that  the  place  was  easily  accessible,  and  liable 
to  be  visited  by  persons  having  no  knowledge  that  an  electric 
cable  was  there.  It  knew, or  ought  to  have  known,  that  wheti 
the  current  was  "grounded,"  contact  with  the  cable  was 
dangerous,  and  that  such  danger  might  not  be  apparent  to 
ordinary  observation.  The  question  of  liability  for  injury 
by  electricity  is  not  dependent  solely  upon  the  relation 
of  the  parties.  Keasby  on  Electric  Wirea.  Sec.  237-251. 
Our  attention  has  not  been  called  to  any  cases  which  hold 
that  under  such  conditions  the  fact  that  the  person  injured 
was  only  a  licensee,  exem  pted  another  licensee  from  liability 
where  liability  for  negligence  would  otherwise  exist.  The 
question  of  negligence  Avas  for  the  jury.  See  Griffin  v. 
United  Electric  Light  Company,  164  Mass.  492. 

It  is  claimed  that  the  trial  court  erred  in  refusing  certain 
instructions,  one  of  which  stated  that  a  child  of  seven  years 
of  age  may  be  guilty  of  contributory  negligence,  and  that 
if  the  plaintiff  was  not  exercising  such  care  as  could  be 
reasonably  expected  from  a  child  of  his  age  and  intelligence, 
and  such  lack  of  care  contributed  to  the  injur}',  the  verdict 
should  be  for  the  defendant;  citing  City  of  Pekin  v. 
McMahon,  154  111.  141-154.  All  that  was  proper  in  the 
instruction  was  given  in  another  instruction  at  appellant's 
instance,  and  there  was  no  error  in  refusing  the  one 
referred  to. 

It  is  not  seriously  urged  that  appellant  was  guilty  of  no 
negligence  in  leaving  the  cable  exposed  as  it  was  under  the 
conditions  existing,  but  it  is  said  that  the  verdict  for  $5,000 
was  so  excessive  as  to  indicate  passion  and  prejudice  in  the 
jury.  The  court  required  a  remittitur  reducing  the  amount 
to  $3,500.  We  can  not  regard  the  view  of  the  jury  as  to 
the  proper  amount  to  be  awarded  for  damages  in  this  case 
as  indicative  of  any  im])roper  feeling.  There  is  room  for 
a  legitimate  difference  of  opinion  under  the  evidence.  We 
are  better  satislied  with  the  amount  of  the  judgment  as 
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entered  than  we  might  have  been  with  the  larger  sum,  but 
are  unable  to  find  any  sound  reason  for  reversing  the  judg- 
ment on  account  of  the  view  taken  by  the  jury. 

Other  points  are  raised  which  in  view  of  what  we  have 
said  need  not  be  specifically  discussed.  Finding  no  error 
in  the  judgment,  it  must  be  aflirmed. 
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S^4f  Patrick  H.  O'Donnell  et  aK  v.  'fhe  People  of  the  State 
114  «no6  of  Illinois. 

1.  Conspiracy— Gi«^  of  the  Cit'mc, —Tlie  pist  of  the  crime  of  a  con- 
spiracy to  confederate  or  afrree  to  accomplish  an  unlawful  purpose  is 
the  agreement  to  do  the  illegal  act.  and  not  the  means  agreed  to  be  used 
to  carry  out  the  unlawful  agreement.  The  latter  of  itself  is  a  separate 
and  distinct  offense  from  the  former. 

2.  Same — Indictable  at  Cihmnon  Late. — A  conspiracy  to  do  anything 
opposed  to  the  principles  of  right  and  iistice,  or  which  has  for  its 
object  the  perversion  or  obstruction  of  public  justice,  is  a  criminal 
offense  and  indictable  under  the  common  law. 

3.  Same— To  Commit  a  Statutory  Offense  is  Indictable.— A  con- 
spiracy to  commit  a  statutory  offense  is  indictable. 

4.  Same— Ao  Defense  to  Prosecution  for  Jury  Bribing  tTiat  the  Court 
Had  No  Jurisdiction  of  the  Case.— It  is  no  defense  to  a  prosecution  for 
conspiracy  to  bribe  a  jury  that  the  court  hearing  the  case  in  which 
the  jury  attempted  to  be  bribed  were  sitting,  did  not  have  jurisdrction 
of  such  case. 

5.  Same— Offense  Complete  When  the  Comtpt  Agreement  is  Made. — 
When  the  conspiracy  charged  is  to  commit  an  unlawful  act,  the  o£fense 
is  complete  when  the  corrupt  agreement  is  made,  and  in  no  way  depends 
upon  any  overt  act  done  or  means  used  or  agreed  to  be  used  to  consum- 
mate the  unlawful  agreement. 

6.  Same—  Where  a  Nexo  Trial  May  be  Granted  to  One  Defendant  and 
Judgment  Afflmied  as  to  Others.— Vihere  in  a  conspiracy  trial  there 
is  a  separate  verdict  and  judgment  as  to  each  of  the  defendants,  there 
may  be- an  aflftrmance  or  reversal  as  to  one,  or  any  number,  or  all. 

7.  TKIAI&— Expression  cf  Opinion  by  the  CoMrf.-— Remarks  of  the 
court  amounting  to  an  expression  of  opinion  from  which  the  jury  might 
infer  that  the  testimony  of  a  witness  is  unworthy  of  credit,  are  improper. 

8.  ^xw^— Improper  E.vpression  of  Opinion  by  Counsel.— An  expres- 
sion by  counsel  that  the  stale  had  more  evidence  of  conspiracy  and  of 
bribery  in  the  case  at  bar  than  Iiad  been  produced  in  any  other  case  of 
that  character  in  his  recollection  and  experience,  that  tlie  evidence 
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overwhelmed  everything  else  in  public  knowledge  and  that  he  would 
modify  what  he  had  said  by  saying  in  the  eScperience  of  mankind,  is 
improper,  as  being  the  expression  of  his  personal  opinion  as  to  the 
weight  of  the  evidence  in  the  case  as  compared  witli  all  other  cases. 

9.  Same— /mp roper  Conduct  of  Counsel  in  Examining  Witnesses.  — 
It  is  improper  for  counsel,  when  merely  surprised  by  the  evi- 
dence of  a  witness,  to  remark  that  he  is  an  unwilling  witness,  and  fol- 
low up  such  remark  by  an  examination  calculated  to  impress  the  jury 
strongly  tliat  he  is  an  unwilling  witness,  and  to  cause  the  jury  to  give 
undue  weight  to  his  evidence  bearing  upon  the  conspiracy  charge. 

10.  Same — Improper  Remarks  of  Counsel  in  Addressing  the  Jury, — 
Counsel  in  addressing  the  jury  spoke  of  two  defendants  a£)  the  *' prime 
arch  conspirators  in  this  case,"  of  another  as  *'the  notorious  'Bill' 
Gallagher"  as  an  *'  infamous  man,  an  ex -convict,  who  had  worn  the 
striped  livery  of  the  state,*'  and  of  another  said,  among  other  things, 
*'  You  thought  you  might  take  the  short  cut  to  fame  and  success,  an  J 
grasping  on  the  ladder  of  fame  the  rotten  rung  of  corruption,  you 
have  fallen  to  the  ground  in  disgrace  and  dishonor.  »  *  «  y^u 
Iiave  been  unfaithful  to  your  mother.  *  ♦  ♦  You  have  been  untrue 
to  the  religion  that  nurtured  you  to  better  ideas,  and  you  have  di?  - 
graced  your  profession  and  American  citizenship,"  etc.  Held,  iniproptr 
as  being  in  no  sense  argunient,  and  only  calculated  to  bias  and  prejudice 
tlie  jury  against  the  defendants. 

11.  Same — Improper  Course  of  Examination  by  Counsel, — It  is 
improper  for  counsel  in  his  examination  of  a  witness  to  propound  ques- 
tions in  regard  to  damagmg  facts  in  such  a  manner  and  with  sucli  per- 
sistency and  show  of  proof,  as  to  impress  the  jury  that  there  must  be 
something  wrong  even  though  the  prisoner  fully  denies  it,  and  there  is 
no  other  evidence,  and  the  witness  is  not  refractory  or  unwilling. 

12.  Same— Duty  of  State's  Attorney  in  Conducting  Prosecutions.-- 
The  position  of  the  state's  attorney  being  semi-judicial,  and  it  being 
his  duty  to  be  fair  and  just  in  his  conduct  of  trials,  both  to  the  state 
and  the  accused,  he  has  no  right  to  bring  before  the  jury,  under  the 
guise  of  argument,  anything  not  shown  by  the  evidence  in  the  case, 
nor  to  indulge  in  personal  abuse  of  a  defendant  or  witness,  nor  to  char- 
acterize him  as  a  criminal,  a  perjurer  or  convict,  though  there  may  be 
basis  for  it  in  the  evidence. 

13.  Evidence— 0/  Conviction  of  a  Felony  as  Affecting  Credibility^ 
Pardon  Shoidd  Also  be  Shown,— The  statute  permits  evidence  of  a  con- 
viction of  a  felony  as  bearing  upon  the  credibility  of  a  witness,  but  it 
is  both  material  and  important,  when  such  fact  has  been  shown,  that 
the  jury  should  also  know,  as  affecting  his  credibility,  that  he  has  been 
pardoned,  if  such  be  a  fact. 

14.  SxyiE— Admissible  When  Part  of  the  Res  Oestce.— Evidence  of 
defendants  in  a  prosecution  for  conspiracy  to  corrupt  a  jury  is  admissi- 
ble when  it  tends  to  contradict  the  state's  case  in  connection  with  cer- 
tain alleged  acts  done  pursuant  to  the  conspiracy  and  part  of  the  rea 
gestoi. 
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15.  Instructions— 7/ia<  the  Evidence  of  a  Ccms^nracy  Will  in  Gen- 
eral he  Circumstantial,  Erroneous. — An  instruction  stating  that  as 
matter  of  law,  tlje  evidence  in  proof  of  conspiracy  will  in  general  be 
circumstantial,  is  erroneous. 

16.  Same — That  Mere  Knowledge  of  a  Conspiracy,  with  Passivity^ 
Will  Convict  of  Comqnracy.ErroueouH.— An  instruction  in  effect  that 
a  mere  knowledge,  with  passivity  on  the  part  of  the  defendants,  will  be 
sufficient  to  convict  them  of  conspiracy,  is  eri-oneous.  The  mere  knowl- 
edge, acquiescence  or  approval  of  an  act,  without  co-operation  or  agree- 
ment to  co-operate,  is  not  enough  to  constitute  the  crime  of  conspiracy-. 
There  must  be  something  showing  active  participation  of  some  kind  by 
the  parties  charged. 

17.  i^AUE— Certain  Conduct  of  Judge  in  Giving,  Not  Error,— WhUe 
the  court  was  reading  the  instructions  to  tlie  jury  a  part  of  one  sen- 
tence of  an  instruction  having  been  read  by  the  judge,  he  tor^e  it  from 
the  other  instructions,  laid  it  aside,  erased  the  word  **  Given,"  which 
had  been  written  upon  it.  and  marked  it  **  Refused,"  and  stated  orally 
t3  the  jury,  *•  that  instruction  should  be  out."  It  is  not  urged  that  it 
was  error  to  refuse  the  instruction,  and  the  part  of  it  which  was  read  to 
the  jury  was  not  sufficient  to  convey  to  them  any  idea  of  the  import  of 
tie  instruction—  was  meaningless.  Held,  that  the  fact  that  the  court 
s:;ated  orally  to  the  jury  that  the  *'  Instruction  should  be  out,"  was  not 
an  instruction  to  them  upon  the  law,  and  was  not  error. 

18.  Criminal  Law— Test  to  Determine  Wliether  an  Offense  is  tfie 
Same  lender  Twu  Indictments  — The  test  to  determine  whether  an 
offense  is  the  same  under  two  indictments  is  whether,  if  what  is  set  out 
in  the  second  indictment  had  been  proved  at  the  trial  under  the  first, 
there  could  have  legally  been  a  conviction.  When  there  could  have 
been,  the  second  may  not  be  maintained;  when  there  could  not,  it 
may  be. 

19.  Statutes— -Sec.  408,  Div.  11  of  the  Criminal  Code,  Construed.— 
Under  Sec.  408,  Div.  11  of  the  Criminal  Code,  which  provides  in  effect 
that  an  indictment  shall  be  sufficient  which  states  the  offense  in  the 
tvrmsand  language  of  the  statute  creating  the  offense,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily  understood  by  the  jury,  it 
is  not  sufficient  to  follow  the  hmguage  of  the  statute  creating  an  offense 
if  its  words  do  not  describe  the  act  or  acts  constituting  such  offense,  but 
the  indictment  in  such  case  must  be  sufficiently  certain  and  particular 
in  its  allegations  as  to  the  act  or  acts  with  which  the  defendant  is 
charged,  that  he  may  have  reasonable  notice  thereby  of  the  precise 
offense  charged  against  him. 

20.  Practice— -<fl6s<'nce  of  Counsel  from  Court  Must  Be  Made  to 
Appear  by  Bill  of  Exceptions  to  he  Availed  o/.— When  it  appears  from 
the  record  that  the  defendants,  as  well  in  their  own  proper  person  as  by 
their  counsel,  came  into  court  on  the  day  in  question,  and  does  not  stiite 
that  they  were  at  any  time  absent  therefrom,  their  presence  in  court 
can  not  l)e  denied  by  affidavit,  but  can  only  be  made  to  appear  by  a 
recital  in  the  bill  of  exceptions. 
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21.  Appellate  Court  Practice—  What  is  Necessary  to  Justify  This 
Court  in  Revei'sing  on  the  O round  that  the  Evidence  is  Inmijjicicnt.—To 
justify  tliis  court  in  reversing  on  the  ground  that  the  evidence  is  insuffi- 
cient, it  must  appear  that  the  finding  of  the  jury  is  not  sustained  by 
the  evidence  or  that  it  is  palpably  contrary  to  the  decided  vreight  of  the 
evidence. 

22.  Words  and  Phrases—*'  Illegal'''  as  Used  in  the  Statute,  is  Syn- 
onymous xcith  "  Unlawful.'" —The  word  "  illegal"  as  used  in  the  stat- 
ute is  synonymous  with  **  unlawful,"  and  means  contrary  to  any  law, 
whether  criminal  or  civil. 

Conspiracy.— Error  to  the  Criminal  Court  of  Cook  County;  the  Hon. 
Theodore  Brkntano,  Judge  prtniiding.  Heard  in  this  court  at  the 
October  term,  1902.  Affirmed  in  '  part,  reversed  in  part  and  remanded. 
Mr.  Justice  Windes  dissenting.  Opinion  tiled  November  12, 1903. 
Rehearing  denied  November  25,  1903. 

Statement  by  the  Court. — At  the  April  terra,  1902,  of 
the  Criminal  Court  of  Cook  County,  an  indictment  was 
returned  against  the  plaintiffs  in  error,  which  consists  of 
five  counts,  and  after  the  formal  commencement  is  in  sub- 
stance as  follows : 

The  first  count  avers : 

**  On  the  14th  day  of  April,  1902,  at  a  court  of  a  justice 
of  the  peace,  in  the  city  of  Chicago  and  county  of  Cook, 
aforesaid,  held  and  presided  over  by  one  George  H.  Woods, 
a  justice  of  the  peace  in  and  for  the  town  of  North  Chicago, 
in  said  cit3%  county  and  state,  a  certain  cause,  in  which  the 
City  of  Chicago  was  plaintiff,  and  the  Chicago  Union  Trac- 
tion Company,  a  corporation,  was  defendant,  was  Iried 
before  a  jury  of  the  county,  and  before  said  trial  one  Will- 
iam J.  Gallagher,  one  Patrick  II.  O'Uonnell,  one  James  T. 
Brady,  one  John  O'Donnell,  one  Hammond  T.  Lawrence, 
one  Herbert  Rothery  and  one  Cyrus  S.  Simon,  late  of  the 
count}'^  of  Cook,  aforesaid,  did,  on  the  14th  day  of  April, 
A.  D.  1902,  in  said  county  of  Cook  and  State  of  Illinois, 
aforesaid,  unlawfully,  feloniously,  fraudulently,  maliciously, 
wrongfully  and  wickedly  conspire, combine,  confederate  aiid 
a<?ree  together  with  one  Walter  C.  Jones,  one  Homer 
Michaels,  one  Clark  Rolfe  and  one  William  F.  Sheridan,  by 
promised  rewards  and  other  ways  and  means,  unlawfully 
to  procure  a  verdict  to  be  given  for  the  defendant  in  said 
cause,  and  to  bring  about  the  same,  to  cause  and  enable  the 
said  Hammond  T.  Lawrence,  the  said  Homer  Michaels,  the 
said  Clark  Rolfe  and   the  said  William  F.  Sheridan,  for- 
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divers  wicked  considerations,  to  be  sworn  and  serve  as 
jurors  in  the  trial  of  said  cause,  and  give  and  procure  to  be 
rendered  a  verdict  for  the  defendant  therein;  in  pursuance 
of  which  unlawful  agreement,  conspiracy  and  confederation, 
the  said  Hammond  T.  Lawrence,  the  said  Homer  Michaels, 
the  said  Clark  Eolfe  and  the  said  William  F.  Sheridan, 
afterward,  on  the  day  and  year  first  above  mentioned,  there, 
by  unhiwful  ways  and  means,  were  procured  and  caused  to 
be  called  and  sworn  as  jurors  in  the  trial  of  said  cause,  and 
together  with  the  other  jurors  sworn  to  try  the  same,  did 

fpve  their  verdict  for  the  defendant  therein,  contrary  to  the 
aw  and  atjainst  the  peace  and  dignity  of  the  people  of  the 
State  of  Illinois." 

The  second  count  avers : 

'*  The  grand  jurors  aforesaid  further  present  that  on  the 
14th  day  of  April,  A.  D.  1902,  at  a  court  of  a  justice  of  the 
peace,  in  the  city  of  Chicago  and  county  of  Cook,  aforesaid, 
held  and  presided  over  by  one  George  H.  Woods,  a  justice 
of  the  peace  in  and  for  the  town  of  North  Chicago,  in  said 
city,  county  and  state,  a  certain  cause,  in  which  the  City  of 
Chicago  was  plaintiff,  and  the  Chicago  Union  Traction 
Company,  a  corporation,  was  defendant,  was  tried  by  a  jury 
of  the  county,  and  before  said  trial  one  William  J.  Galla- 

fher,  one  Patrick  H.  O'Donnell,  one  James  T.  Brady,  one 
ohn  O'Donnell,  one  Hammond  T.  Lawrence,  one  Herbert 
Rothery  and  one  Cyrus  S.  Simon,  late  of  the  county  of  Cook 
aforesaid,  did,  on  the  14th  day  of  April,  A.  D.  1002,  in  said 
county  of  Cook,  in  the  State  of  Illinois,  aforesaid,  unlaw- 
fully,  feloniously,  fraudulently,  maliciously,  wrongfully  and 
wickedly  conspire,  combine,  confederate  and  agree  together 
with  one  Walter  C.  Jones,  one  Homer  Michaels.  one^Clark 
Rolfe  and  one  William  F.  Sheridan,  to  do  a  certain  illegal 
act,  then  and  there  injurious  to  the  administration  of  pub- 
lic justice,  to  wit :  to  then  and  there  summon  and  place, 
and  cause  to  be  summoned  and  placed  and  sworn  as  jurors 
to  try  the  issues  in  a  certain  cause  in  which  the  City  of  Chi- 
cago was  plaintiff,  and  the  Chicago  Union  Traction  Com- 
pany, a  corporation,  was  defendant,  then  pending  for  trial, 
in  a  court  of  a  justice  of  the  peace,  before  said  George  H. 
Woods,  a  justice  of  the  peace  in  and  for  the  town  of  North 
Chicago,  in  said  county  and  state,  as  aforesaid,  the  said 
Hammond  T.  Lawrence,  the  said  Homer  T.  Michaels,  the 
said  Clark  Rolfe  and  the  said  William  F.  Sheridan,  for  the 
unlawful  and  wicked  purpose  of  procuring  a  verdict  on 
behalf  of  the  defendant  in  said  cause,  regardless  of  the  evi- 
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dence  that  might  be  produced  in  court  at  the  trial  thereof, 
contrary  to  the  statute,"  etc. 

The  third  count  is  substantially  like  the  second,  except 
that  it  concludes,  ''contrary  to  the  law,"  etc. 

The  fourth  count  is  in  substance  the  same  as  the  first 
count  down  to  where  the  name  of  Sheridan  first  occurs  in  the 
count,  and  then  instead  of  the  words  "by  promised  rewards 
and  other  ways,"  etc.,  the  count  proceeds,  viz.:  *'  to  do  a  cer- 
tain illegal  act  then  and  there  injurious  to  the  administration 
of  public  justice,  to  wit,  to  have  and  to  cause  to  have  the  said 
Hammond  T.  Lawrence,  the  said  Homer  Michaels,  the  said 
Clark  Rolfe,  the  said  William  F.  Sheridan,  the  said  Her- 
bert Rothery,  one  Herman  M.  Green  and  one  Charles 
Mathews,  summoned  to  serve  as  jurors  in  the  trial  of  a  cause 
in  which  the  City  of  Chicago  was  plaintiff  and  the  Chicago 
Union  Traction  Company,  a  corporation,  was  defendant, 
then  and  there  pending  for  trial  in  a  court  of  a  justice  of 
the  peace,  before  said  George  H.  Woods,  a  justice  of  the 
peace  in  and  for  the  town  of  Korth  Chicago,  in  said  county 
and  state  aforesaid,  for  the  unlawful  and  wicked  purpose  of 
having  the  persons  who  might  be  selected  from  among  them, 
who  might  be  so  summoned,  sworn  as  jurors  to  try  said  cause 
and  render  a  verdict  for  the  defendant,  regardless  of  the 
evidence  that  might  be  produced  at  the  trial  of  such  cause, 
contrary  to  the  statute,"  etc. 

The  fifth  count  is  similar  to  the  fourth,  except  that  it 
concludes  ''contrary  to  the  law,"  etc. 

Motions  were  made  by  each  of  the  plaintiffs  in  error  to 
quash  each  count  of  the  indictment,  setting  forth  numerous 
reasons  therefor,  which  motions  were  respectively  overruled 
and  exceptions  preserved,  whereupon  each  of  the  plaintiffs 
in  error  pleaded  ''not  guilty,"  and  severally  moved  that  the 
state's  attorney  be  directed  to  file  a  bill  of  particulars, 
which  motions  were  supported  by  the  sworn  petitions  of 
each  of  the  plaintiffs  in  error,  but  they  were  likewise  over- 
ruled and  exceptions  preserved. 

A  trial  was  had  before  the  court  and  jury,  commencing 
on  June  12th,  which  resulted,  on    the  following  June  28, 
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1902,  in  a  verdict  finding  each  of  the  plaintiffs  in  error 
severall)'^  guilty  of  conspiracy  in  manner  and  form  as  charged 
in  the  indictment,  and  fixing  their  punishment  as  follows: 
Gallagher,  imprisonment  in  the  penitentiary,  and  each  of 
the  other  })laintitfs  in  error  a  fine,  naming  the  amount  of 
each  fine.  Motions  for  new  trial  were  made  by  each  of  the 
plaintiffs  in  error,  pending  the  hearing  of  which  a  second 
indictment  against  the  plaintiffs  in  error  Gallagher  and 
Simon,  and  others  not  alleged  to  be  parties  to  the  conspiracy 
set  out  in  the  case  at  bar,  charging  them  with  a  conspiracy 
which  it  is  claimed  is  identical  with  the  conspiracy  charged 
in  the  indictment  hereinabove  set  out,  except  for  the  names 
of  certain  alleged  conspirators  therein  mentioned  and  the 
date  of  the  conspiracy  charged,  came  on  for  hearing.  This 
last  indictment  is  numbered  65,427,  and  the  indictment  in 
this  case  is  numbered  65,211.  To  the  indictment  in  case  No. 
65,427  said  Gallagher  and  Simon  entered  pleas  of  guilty,  and 
said  Simon  also  entered  a  plea  of  nolo  contendere  on  July  19, 
1902,  whereupon  the  state  offered  certain  evidence,  at  the 
conclusion  of  which  the  court  fined  the  said  Gallagher  and 
Simon  each  §2,000,  which  they  paid  in  open  court.  There- 
upon said  Gallagher  and  Simon  moved  the  court  in  this 
case.  No.  65,211,  for  a  discharge,  and  offered  to  read  in  sup- 
port of  their  motion  an  affidavit  made  by  them  in  which 
\vas  embodied  a  transcript  of  the  evidence  heard  by  the 
court  in  case  No.  65,427,  which  ofl*er  and  motion  the  court 
overruled.  In  the  case  at  bar  the  said  Gallagherand  Simon 
then  each  moved  for  leave  to  file  certain  pleas  in  bar,  setting 
up  their  conviction  under  the  indictment  in  case  No.  65,427, 
and  moved  the  court  for  leave  to  testify  and  give  oral  testi- 
mony in  support  of  said  pleas  and  to  read  their  said  affidavit, 
which  motions  were  respectively  overruled.  Thereupon  all 
the  plaintiffs  in  error  moved  in  arrest  of  judgment  in  the 
case  at  bar,  which  motions  were  respectively  overruled  and 
exceptions  preserved,  as  w^ell  as  exceptions  to  the  several 
rulings  of  the  court  upon  the  motions  of  said  Gallagher  and 
Simon  above  mentioned.  The  court  then  rendered  judg- 
ment upon  each  of  the  verdicts  against  each  of  the  plaintilfs 
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in  error,  to  which  they  respectively  excepted.  From  these 
jiufginents  this  writ  of  error  is  prosecuted,  but  no  briefs 
iicive  been  filed  on  behalf  of  the  plaintiffs  in  error  Lawrence 
and  Rothery. 

Since  the  cause  was  submitted  to  the  court  plaintiff  in 
error  Simon  has  moved  the  court  to  dismiss  the  writ  of  error 
as  to  him,  which  was  done. 

Stedman  and  Soklke,  attorneys  for  plaintiff  in  error 
W.  J.  Gallagher. 

Francis  W.  Walker,  attorney  for  plaintiff  in  error  C.  S. 
Simon. 

A  Hew  trial  can  not  be  granted  to  one  defendant  in  a 
conspiracy  case  and  judgment  affirmed  therein  as  to  the 
others.  A  new  trial  must  either  be  granted  to  all  or  judg- 
ment must  be  affirmed  as  to  all.  Regina  v.  Gompcrtz,  58 
E.  C.  L.  Rep.  841;  Isaacs  v.  State,  48  Miss.  234. 

Mere  passive  knowledge  of  a  conspiracy  is  not  sufficient 
to  sustain  a  conviction.     Evans  v.  People,  90  111.  384. 

A  verdict  based  upon  the  uncorroborated  testimony  of 
accomplices  who  are  contradicted  by  disinterested  wit- 
nesses, none  of  whom  are  impeached,  should  not  be  sus- 
tained. Cohn  v.  People,  197  111.  482;  Hoyt  v.  People,  140 
III.  588;  Campbell  v.  People,  159  III.  9;  Lincoln  v.  Stowell, 
62  111.  84;  North  Chicago  St.  R.  R.  Co.  v.  Fitzgibbons,  54 
111.  App.  385;  Peaslee  v.  Glass,  61  111.  94. 

The  offense  for  which  plaintiffs  in  error  Gallagher  and 
Simon  were  indicted  and  convicted  in  the  case  at  bar  is  the 
same  offense  for  which  said  Gallagher  and  Simon  were  for- 
merly convicted  and  punished  in  case  No.  65,427,  under  the 
rules  governing  identity  of  offense,  which  are  as  follows  : 

First.  Whether,  if  what  is  set  out  in  the  second  indict- 
ment had  been  proved  at  the  trial  under  the  first,  there 
could  have  been  legally  a  conviction;-  when  there  could 
have  been,  the  second  can  not  be  maintained;  when  there 
could  not,  it  can  be.  Guedel  v.  People,  43  111.  230;  Hite  v. 
State,  9  Yerg.  357;  People  v.  Warren,  1  Parker,  338;  Peo- 

Vol.  CX  17 
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pie  V.  Allen,  Id.  445;  Durham  v.  People,  4  Scam.  172;  Com. 
V.  Grubbs,  Thacher's  Crim.  C.  202.  t 

Second.  If  the  transaction  is  set  in  motion  by  a  single 
impulse  and  operated  upon  by  a  single  intermittent  force 
it  forms  a  continuous  act,  and  there  can  be  but  one  prose- 
cution therefor.  Whar.  Crim.  L.  (9th  Ed.),  Sec.  931;  Dur- 
ham V.  People,  4  Scam.  173;  Ochs  v.  People,  124  111.  421; 
In  re  Snow,  120  U.  S.  274;  State  v.  Layton,  25  Iowa,  194; 
Cawein  v.  Com.,  61  S.  W.  Rep.  275.    • 

Skars,  Meagher  &  Whitney  and  Clarence  S.  Darrow, 
attorneys  for  plaintiflFs  in  error  Patrick  H.  O'Donnell  and 
James  T.  Brady;  Nathaniel  C.  Sears,  of  counsel. 

The  trial  court  must  not,  by  any  remark  or  any  com- 
ment made  in  the  hearing  of  the  jury,  indicate  his  opinion 
as  to  whether  a  matter  is,  upon  the  evidence,  credible  or  not, 
unless  such  comment  be  in  favor  of  the  accused.  A  viola- 
tion of  the  rule,  even  in  a  civil  case,  is  treated  as  ground 
for  reversal  if  the  evidence  is  so  far  conflicting  upon  the 
merits,  as  to  leave  it  doubtful  if  the  jury  might  not  have 
been  influenced  by  the  comments  of  the  court.  This  court 
has  enforced  the  rule  in  many  cases,  among  which  are 
Swenson  v.  Erickson,  90  111.  App.  359;  Brinckerhoff  v. 
Briggs,  92  111.  App.  538;  Chicago  City  Ry.  Co.  v.  Wall,  93 
111.  App.  412. 

Improper  and  prejudicial  statements,  made  by  the  assist- 
ant state's  attorney  in  his  address  to  the  jury,  constitute 
reversible  error.  Ilennies  v.  Vogel,  87  111.  242;  Earll  v. 
People,  99  III.  123;  McDonald  v.  People,  126  111.  150;  Raggio 
V.  People,  135  111.  533;  Herkimer  v.  Shea,  21  111.  App.  85; 
State  V.  Fischer,  124  Mo.  460;  State  v.  Bobbst,  131  Mo.  328; 
State  V.  Baker,  57  Kan.  541. 

Improper  and  prejudicial  remarks,  made  by  the  trial 
court  in  the  presence  and  hearing  of  the  jury,  constitute 
reversible  error.  Bill  v.  People,  14  III.  432;  Fisher  v.  Peo- 
ple, 23  111.  283;  Kennedy  v.  People,  44  111.  283;  Shirwin, 
v.  People,  69  III.  55;  Lycan  v.  People,  107  111.  423;  Burke 
v.  People,  148  111.  70;    Feinberg  v.  People,  174  III.   609; 
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Synon  v.  People,  188  111.  626;  Cunningham  v.  People,  195 
IlL  550. 

Patrick  H.  O'Donnell,  attorney  for  plaintiff  in  error 
John  F.  O'Donnell. 

Charles  S.  Deneen,  state's  attorney,  for  defendants  in 
error;  Albert  C.  Barnes,  assistant  state's  attorney,  of 
counsel. 

Where  the  indictment  charges  the  object  of  the  con- 
spiracy in  such  a  way  as  to  show  it  to  be  criminal,  it  is 
unnecessary  to  allege  specifically  the  means  by  which  such 
object  was  to  be  accomplished.  2  McCIain  Crim.  L.,  Sec. 
974. 

The  doing  of  any  act  tending  to  obstruct  the  due  course  of 
public  justice  was  always  indictable  at  common  law.  State 
V.  Carpenter,  20  Vt.  12;  State  v.  Keyes,  8  Vt.  57,  67;  1  Russ. 
ou  Cr.,  265  (9th  Ed.). 

It  is  indictable  to  conspire  to  do  an  unlawful  act  by  any 
means.     Smith  v.  People,  25  111.  17. 

The  conspiracy  is  completed  when  the  combination  is 
formed,  and  the  impossibility  of  carrying  out  the  object  of 
it  will  not  prevent  punishment  of  the  conspiracy  itself.  2 
McClain  Cr.  Law,  Sec.   967;  Ochs  v.  People,  124  111.  399. 

It  is  no  justification  of  a  conspiracy  to  do  an  unlawful 
act  injurious  to  public  justice,  that  the  court  had  no  juris- 
diction of  the  cause  in  which  the  unlawful  design  was 
sought  to  be  effected.  Hawkins'  Pleas  of  the  Crown,  Vol. 
1,  p.  447,  Sec.  3  (Curwood's  Ed.);  State  v.  Carpenter,  20 
Vt.  12. 

Where  a  matter  is  capable  of  two  different  meanings, 
that  will  be  taken  by  the  court  which  will  support  and  not 
defeat  the  proceedings.  1  Bish.  N.  Crim.  Pro.,  Sees.  356, 
510,  511. 

Proof  of  conviction  to  affect  credibility  is  not  affected  by 
pardon.  Curtis  v.  Cochran,  50  N.  H.  244;  Bennett  v.  State, 
24  Tex.  App.  79. 

A  conspiracy  may  be  proved  by  circumstantial  evidence, 
namely,  l)y  proof  of  facts  from  which  the  jury  may  fairly 
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imply  it.  2  McClain,  Sec.  989;  2  Bish.  N.  Crirn.  Pro.,  Sec. 
227;  2  Arch.  Crim.  Ph  &  PI,  1841  (8th  Ed.);  3  Greenleaf 
on  Ev.,  Sec.  93;  Ochs  v.  People,  124  111.  423;  Spies  v.  Peo- 
ple, 122  III.  1;  Storms  case,  1  City  Hall  liec.  169. 

Each  conspirator  is  liable  for  the  acts  of  others  in  carry- 
ing out  the  general  design,  even  though  such  specific  acts 
were  not  agreed  upon,  if  within  the  general  scope  of  the 
common  plan.  Spies  v.  People,  122  111.  1;  Lamb  v.  People, 
96  111.  73;  namilton  v.  People,  113  III.  34;  2  McClain  Crim. 
L.,  Sec.  970. 

If  a  party  has  been  deceived  b}?^  the  conduct  of  his  wit- 
ness, he  may  interrogate  him  as  to  his  previous  statements, 
to  refresh  his  recollection  if  a  forgetful  witness,  or  to  probe 
his  conscience  and  move  him  to  relent  and  speak  the  truth 
if  a  perverse  one.  Nat.  Syrup  Co.  v.  Carlson,  42  111.  App. 
178,  185;  1  Greenleaf  on  Ev.,  Sec.  444;  Best  on  Ev.,  Sec 
645;  1  Thompson  on  Trials,  Sec.  512;  1  Whart.  Ev.,  Sec. 
549;  Bullard  v.  Pearsall,  53  N.  Y.  230;  Bennett  v.  State, 
24  Tex.  App.  78. 

There  should  be  no  reversal  for  improper  remarks  of  the 
state's  attorney  except  for  a  palpable  abuse  of  discretion  in 
this  respect  manifestly  tending  to  an  improper  conviction. 
BuUiner  v.  People,  95  111.  394. 

Eemarks  by  the  state's  attorney,  even  though  improper, 
and  censurable,  are  not  ground  for  reversal  where  the  ver- 
dict is  justified  by  the  evidence.  Duflin  v.  People,  107  111. 
113;  Bonardov.  People,  182  111.  411;  Wilson  v.  People,  94 
111.  327;  Siebert  v.  People,  143  111.  590,  591;  Schroeder  v. 
People,  196  in.  211. 

The  court  of  review  will  alwa\'s  hesitate  to  set  aside  a 
conviction  on  account  of  remarks  of  the  state's  attornev, 
unless  it  appears  that  the  jury  were  carried  away  by  passion 
or  prejudice  in  the  rendition  of  the  verdict.  Raggio  v. 
People,  135  111.  533;  Bonardo  case,  Hvpra,  p.  420. 

Illustrations  drawn  from  well-known  historical  facts  are 
not  out  of  place  when  used  merely  for  the  purpose  of 
explaining  or  emphasizing  the  bearing  of  the  evidence. 
Sanders  v]  People,  124  111.  225. 
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An  erroneous  statement  of  evidence  as  counsel  under- 
stands it,  if  not  in  the  spirit  of  unfairness  and  fraud,  will 
be  no  ground  for  awarding  a  new  trial.  Thomp.  on  Trials, 
Vol.  1,  Sec.  978;  State  v.  Mallon,  75  Mo.  355;  People  v. 
Barnhart,  59  Cal.  402. 

A  verdict  will  not  be  set  aside  for  improper  remarks  made 
by  the  trial  court  not  prejudicing  defendant's  case.  Burns 
V.  People,  45  111.  App.  72;  Beasley  v.  People,  89  111.  572, 
580;  Burke  v.  People,  148  111.  75;  Featberstone  v.  People, 
194  111.  338. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Indictment. 

It  is  claimed  that  the  motions  to  quash  the  indictment 
should  have  been  sustained  for  several  reasons.  For  the 
plaintiffs  in  error,  the  two  O'Donnells  and  Brady,  it  is 
said  that  each  count  of  the  indictment  is  bad  because  it 
fails  to  allege  that  George  II.  Woods,  justice  of  the  peace 
of  the  town  of  Korth  Chicago,  held  the  court  specilied  in 
the  indictment  in  that  town.  Counsel  for  Gallagher  make 
the  same  claim,  and  in  addition  the  further  claims  that 
each  of  the  counts  is  bad  because,  first,  the  allegations 
thereof  are  vague  and  indefinite;  second,  that  it  does  not 
appear  in  any  of  the  counts  that  any  of  the  persons  named 
as  parties  to  the  conspiracy  charged  was  a  constable  or 
other  officer  having  power  to  summon  or  cause  to  be  sum- 
moned the  jurors  named;  and,  third,  that  it  is  not  alleged 
in  either  of  the  counts  that  Woods,  the  justice  of  the 
peace,  had  jurisdiction  to  try  the  cause  mentioned  in  each 
count  of  the  indictment.  The  first  count  is  claimed  by 
counsel  for  Gallagher  to  be  bad  because  it  fails  to  aver 
that  the  suit  or  proceeding  mentioned  therein  was  pending 
or  about  to  be  commenced  at  the  time  the  conspiracy 
charsred  was  first  entered  into. 

The  indictment  in  each  of  the  counts  in  substance 
charges  plaintiffs  in  error  with  conspiracy  to  do  an  illegal 
act,  and  is  based  upon  paragraph  96  of  section  46  of  the 
Criminal  Code,  which,  so  far  as  material,  is  as  follows : 
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"  If  any  two  or  more  persons  conspire  or  agree  together 
*  *  *  to  do  an  illegal  act  injurious  to  the  public 
trade,  health,  morals,  police  or  administration  of  public 
justice  *  *  *  they  shall  be  deemed  guilty  of  conspir- 
acy," etc.    \ 

It  is  well  settled  by  decisions  of  this  and  the  Supreme 
Court  construing  Section  408,  Div.  11,  of  the  Criminal  Code 
(Kurd's  Stat.  1901),  which  provides  in  effect  that  an  in- 
dictment shall  be  sufficient  which  states  the  offense  in  the 
terms  and  language  of  the  statute  creating  the  offense,  or 
so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jur}';  that  it  is  not  sufficient  to  follow 
the  language  of  the  statute  creating  an  offense,  if  its 
words  do  not  describe  the  act  or  acts  constituting  such 
offense,  but  that  the  indictment -in  such  case  must  be  suffi- 
ciently certain  and  particular  in  its  allegations  as  to  the 
act  or  acts  with  which  the  defendant  is  charged,  that 
he  may  have  reasonable  notice  thereby  of  the  precise  offense 
charged  against  him.  McNair  v.^  The  People,  89  111.  441; 
Johnson  v.  The  People,  113  111.  99;  Cochran  v.  The  People, 
175  111.  28;  West  v.  The  People,  137  111.  189;  Williams  v. 
The  People,  67  111.  App.  344;  Towne  v.  The  People,  89  111. 
App.  258-78,  and  cases  cited. 

Therefore  all  the  various  contentions  of  the  plaintiffs  in 
error  may  be  said,  in  a  general  way,  to  be  included  under 
the  question  as  to  whether  the  different  counts  of  the  in- 
dictment charge  them  with  the  commission  of  an  illegal 
act  injurious  to  the  public  morals  or  to  the  administration 
of  public  justice  with  sufficient  certainty  and  particularity 
as  to  inform  them  of  the  nature  of  the  charge  sought  to  be 
proved  against  them.  The  act  on  which  the  indictment  is 
based  uses  general  terms — does  not  sufficiently  si^ecify  the 
offense  of  conspiracy.  An  indictment  which  describes 
the  offense  in  the  language  of  this  statute  would  not  give 
a  defendant  notice  of  the  elements  of  the  particular  offense 
which,  under  such  an  indictment,  might  be  proved  against 
him.  Such  indictment,  to  conform  to  the  decisions  cited, 
must  specify  the  essentials  of  the  agreement  which  it  is 
claimed  constitute  the  conspiracy. 
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The  conspiracy  which  is  attempted  to  be  charged  against 
plaintiffs  in  error  is  that  they  confederated  or  agreed  to- 
gether to  accomplish  an  unlawful  purpose. 

The  gist  of  the  crime  of  a  conspiracy  of  this  kind  is  the 
agreement  to  do  the  illegal  act,  and  not  the  means  agreed  to 
be  used  to  carry  out  the  unlawful  agreement.  The  latter 
of  itself  is  a  separate  and  distinct  offense  from  the  former. 
2  McClain's  Criminal  Law,  Sec.  966;  6  Am.  &  Eng.  Ency. 
of  Law,  811,  and  cases  cited;  State  v.  Buchanan,  5  liar.  & 
J.  (Md.)  317;  2  Wharton's  Criminal  Law  (2d  Ed.),  Sees.  1345, 
1380  and  1382,  and  cases  cited;  United  States  v.  Martin,  4 
Clif.  156-62,  and  cases  cited;  Commonwealth  v.  McHale,  97 
Pa.  St.  397,  405;  State  v.  Ripley,  31  Me.  386-9. 

If,  therefore,  this  indictment  charges  the  plaintiffs  in 
error  with  an  agreement  to  do  an  illegal  act  in  such  specific 
terms  that  they  are  thereby  informed  of  the  nature  of  the 
offense,  and  so  that  it  may  be  easily  understood  by  the 
jury,  then  the  indictment  is  suflBcient.  The  word  "  illegal " 
used  in  the  statute  is  synonyhious  with  unlawful,  and 
means  contrary  to  any  law,  whether  criminal  or  civil.  2 
Bishop's  Crim.  Law,  Sees.  171,  178;  6  Am.  and  Eng.  Ency. 
Law  (2d  Ed.),  850;  Webster's  Dictionary. 

A  conspiracy  to  do  anything  opposed  to  the  principles 
of  right  and  justice,  or  which  has  for  its  object  the  perver- 
sion or  obstruction  of  public  justice,  is  a  criminal  offense 
and  indictable  under  the  common  law.  6  Am.  and  Eng. 
Ency.  Law,. (2d  Ed.),  pp.  850,  855,  856,  and  cases  cited;  2 
Bishop's  New  Crim.  Law,  Sees.  220  and  221,  Div.  1  and 
cases  in  note  8;  3  Russell  on  Crimes,  (9  Am.  Ed.),  120;  3 
Chitty's  Crim.  Law,  (4  Am.  Ed.),  pp.  1139,  1141;  Common- 
wealth v.  McKisson,  8  S.  &  R.  (Pa.),  420;  Wilson  v.  Com.  96 
Pa.  St.  56;  Slomer  v.  People,  25  111.  70;  Smith  v.  People, 
25  111.  17-23;  Cole  v.  People,  84  III.  216;  State  v.  Ripley, 
31  Me.  386-9. 

The  Illinois  cases  cited  support  the  general  doctrine  of 
the  text  writers  as  above  quoted.  In  the  Smith  case, 
mpra,  a  judgment  of  conviction  upon  an  indictment  for  a 
conspiracy  to  seduce  a  female  child  of  sixteen  years  was 
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affirmed,  and  the  court  held  that  seduction  was  not,  under 
our  law,  indictable  and  punishable  as  a  crime,  but  that  a  con- 
spiracy to  accomplish  that  purpose  was  unlawful  and  viola- 
tive of  the  rights  of  individuals,  and  as  such  punishable  at 
common  law.    The  court,  in  speaking  on  this  point,  say : 

'*  If  there  be  anv  act  which  should  be  regarded  as  unlaw- 
ful in  a  sense  of  the  law  of  conspiracy,  but  which  is  not 
punishable  as  a  crime,  it  is  this  very  act,  and  so  it  has  been 
and  ever  should  be  regarded  by  the  courts." 

In  the  same  report,  in  the  Slomer  case,  which  was  not, 
however,  conspiracy,  the  court  said  that  it  was  a  grave 
offense  for  a  constable  to  "combine  with  others  to  pro- 
cure criminal  process  for  purposes  of  oppression,  fraud,  or 
private  ends."  \ 

In  the  Cole  case,  supra^  the  court  affirmed  a  judgment 
under  an  indictment  which  charged  a  conspiracy  against 
the  defendants,  viz :  that  they  ''  unlawfully,  feloniously, 
willfully  and  fraudulently  did  conspire  and  agree  together, 
with  the  fraudulent  intent,  wrongfully  and  wickedly  to 
injure  the  administration  of  public  justice,  by  then  and 
there  unlawfully,  willfully  and  fraudulently  attempting  to 
obtain  and  procure  a  decree  of  divorce  in  the  Superior 
Court  of  Cook  County,  "and  held  that  the  indictment  stated 
the  offense  so  plainly  that  the  nature  of  the  offense  could 
be  easily  understood. 

The  Smith  case  has  been  frequently  cited  by  the  Supreme 
Court  with  approval. 

In  the  McKisson  case,  supra^  the  Supreme  Court  of 
Pennsylvania  held  good  an  indictment  which  charged  a 
conspiracy  lo  cheat  and  defraud  one  Shoemacher  of  a  heifer 
of  the  value  of  §12,  and  that  the  confederating  was  the  gist 
of  the  offense,  referring  to  numerous  common  law  authori- 
ties. 

In  the  Wilson  case,  supi^a^  the  court  affirmed  a  judgment 
of  conviction  whjch  charged  a  conspiracy  to  enter  upon 
certain  premises  and  hold  and  keep  possession  of  the  same, 
and  held  that  the  offense  was  complete  when  they  con- 
spired to  commit  the  act,  and  that  the  indictment  charged 
a  common  law  offense. 
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In  the  Ripley  case,  supra^  in  which  a  conspiracy  to  com- 
mit a  statutory  offense  was  charged,  viz.,  to  assault  one 
Baker,  a  justice  of  the  peace,  in  order  to  prevent  him  from 
performing  the  duties  of  his  oflBLce,  the  court  say  : 

"  In  an  indictment  for  conspiracy  at  common  law,  if  the 
conspiracy  charged  is  an  unlawful  combination  and  agree- 
ment of  two  or  more  persons  to  commit  a  deed  which  if 
done  would  be  an  oflFense,  well  known  and  acknowledged, 
the  nature  of  which  is  perfectly  understood  by  the  name 
by  which  it  is  designated,  no  further  description  of  the 
crime  is  required." 

Tested  by  the  foregoing  authorities  we  are  of  opinion 
that  each  count  of  the  indictment  charges  the  plaintitfs  in 
error  with  a  conspiracy  to  do  an  unlawful  act,  and  that  the 
charge  is  sufficiently  definite  and  specific  to  apprise  them 
of  the  nature  of  the  offense  charged,  and  so  that  it  may  be 
easily  understood  by  the  jury. 

If,  however,  we  are  wrong  in  this  view,  still  we  think 
that  the  first  count  is  good  under  the  statute  of  this  state — 
Sec.  33,  parag.  67  of  the  Criminal  Code,  which  provides : 

"  Whoever  corrupts,  or  attempts,  directly  or  indirectly, 
to  corrupt  any  *  *  *  juror  *  *•  *  by  giving,  offer- 
ing or  promising  any  gift  or  gratuity  whatever^  with  intent 
to  bias  the  opinion  or  influence  the  decision  of  such 
*  *  *  juror  *  *  *  in  relation  to  any  matter  pend- 
ing in  the  court  *  *  *  shall  be  imprisoned  in  the 
penitentiary,"  etc. 

Under  this  statute  it  seems  clear  that  the  first  count  of 
the  indictment  charges  a  conspiracy  to  commit  an  unlaw- 
ful act,  which  the  statute  makes  criminal  and  punishable 
in  the  penitentiary.  All  the  authorities  agree,  in  substance, 
that  a  conspiracy  to  commit  a  statutory  offense  is  indict- 
able, and  the  only  question  as  to  this  count  then  is,  whether 
its  allegations  are  sufficiently  specific  to  show  an  agree- 
ment to  commit  a  crime  under  the  statute,  and  the  nature 
of  it,  so  as  to  enable  the  defendants  and  the  jury  to  under- 
stand it.  The  first  count  in  substance  shows  that  on  the 
14th  day  of  April,  1902,  at  a  court  of  a  justice  of  the  peace 
in  Chicago,  presided  over  by  a  justice  of  the  peace  in  and 
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for  the  town  of  North  Chicago,  a  certain  cause,  naming  it, 
was  tried  by  a  jury,  and  ihat  before  the  trial  on  said  day, 
the  plaintiffs  in  error  unlawfully,  etc.,  conspired  and  agreed 
'with  one  Jones  and  others,  naming  them,  by  promised 
rewards,  etc.,  unlawfully  to  procure  a  verdict  for  the 
defendant  in  that  cause,  and  to  bring  about  the  same,  to 
cause  and  enable  Lawrence  and  others,  naming  them,  to  be 
sworn,  and  to  serve  as  jurors  in  the  trial  of  said  cause,  and 
to  give  and  procure  to  be  rendered  a  verdict  for  the  defend- 
ant therein,  and  then  proceeds  to  set  out  the  means  in  pur- 
suance of  the  agreement  by  which  the  conspiracy  was  con- 
summated. The  count  not  only  charges  a  crime  under  this 
section  of  the  statute  referred  to,  but  we  think  it  gives  suf- 
ficient specifications  of  the  crime  so  that  it  could  be  easily 
and  readily  understood,  not  only  by  the  plaintiffs  in  error, 
but  b}'  the  jury.  It  is  unnecessary  to,  and  we  do  not  decide 
as  to  the  sufficiency  of  the  other  counts  under  this  statute, 
inasmuch  as  the  verdict  is  general  as  to  each  of  the  plaint- 
iffs in  error,  and  one  good  count  is  sufficient,  in  the  absence 
of  reversible  error  in  other  respects,  to  sustain  the  judg- 
ment. 

In  view  of  the  foregoing  authorities  and  the  conclusions 
stated,  it  seems  sufficient  to  say,  with  reference  to  the 
specific  claim  that  the  indictment  is  bad  because  it  nowhere 
alleges  that  Woods,  the  justice  of  the  peace,  held  the 
court  specified  in  the  indictment  in  the  town  of  North 
Chicago,  that  it  clearly  appears  from  the  indictment  that 
the  occurrence  took  place  at  a  court  of  a  justice  of  the 
peace  in  the  city  of  Chicago  which  was  held  and  presided 
over  by  Woods,  a  justice  of  the  peace  in  and  for  the  town 
of  North  Chicago.  It  could  not  be  a  court  of  a  justice  of 
the  peace  held  and  presided  over  by  said  Woods,  a  justice 
for  the  town  of  North  Chicago,  unless  the  court  was  held  in 
that  town.  As  we  have  seen,  the  gravamen  or  gist  of  the 
offense  is  the  unlawful  act,  viz.,  in  this  case,  the  agreement 
by  promised  rewards,  etc.,  unlawfully  to  procure  a  \x^r(lict 
for  the  defendant  in  a  certain  cause  described,  which  was 
tried  by  a  jury  at  a  court  of  a  justice  of  the  peace.     It  is 
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sufficient  that  it  was  a  court  of  public  justice,  and  Ihat  it 
clearly  appears  from  the  indictment  that  the  agreement 
was  in  effect  to  defeat  justice  in  a  public  court.  The  two 
cases  relied  upon  in  this  connection,  viz.,  Van  Dusen  v. 
The  People,  78  111.  645,  and  Gunning  v.  The  People,  189 
111.  165,  are  not  analogous  to  the  case  at  bar.  In  the  first 
case  the  crime  charged  was  perjury,  and  in  the  next  it  was 
for  corruptly  proposing  to  receive  a  bribe  by  a  town 
assessor  to  influence  his  official  action  as  such.  Both  cases 
in  efifect  hold  that  an  assessor  could  perform  no  official  act 
outside  of  or  beyond  the  limits  of  his  town,  and  the  act  in  ^. 
question  in  each  case  was  an  essential  element  of  the  crime  | 
charged  in  the  indictment. 

What  has  been  said  generally  with  regard  to  the  suffi- 
ciency of  the  indictment  seems  to  us  a  sufficient  answer  as 
to  the  first  and  second  claims  of  the  counsel  of  Gallagher, 
viz.,  that  the  allegations  of  each  count  are  vague  and 
indefinite,  and  that  no  one  of  the  conspirators  named  was  a 
constable  or  other  officer  having  power  to  summon  jurors, 
and  the  further  claim  that  the  first  count  is  bad  because  it 
fails  to  allege  that  the  suit  mentioned  therein  was  pending 
or  about  to  be  commenced. 

Much  stress  is  laid  in  the  argument  of  counsel  for  Gal- 
lagher upon  their  third  point,  viz.,  that  it  is  nowhere 
alleged  in  the  indictment  that  Woods,  the  justice  of  the 
peace,  had  jurisdiction  of  the  cause  in  the  justice  court 
mentioned  in  the  indictment,  which  is  claimed  to  be  fatal. 
We  are  of  opinion  that  this  claim  is  not  tenable,  for  the 
reason  that  the  jurisdiction  of  the  justice  of  the  peace  was 
not  an  essential  element  of  the  conspiracy  charged,  the  gist 
of  which  was  the  attempt  to  corrupt  the  administration  of 
justice. 

In  1st  Hawkins'  Pleas  of  the  Crown,  page  447,  Sec.  3,  the 
author  says : 

"  Neither  doth  it  seem  to  be  any  justification  for  a  con-^ 
spiracy  to  carry  on  a  false  and  malicious  prosecution 
*  *  *  that  the  court  wherein  the  prosecution  was  carried 
on,  or  designed  to  be  carried  on,  had  no  jurisdiction  of  the 
cause,  or  that  the  matter  of  the  indictment  did  import  no 
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matter  of  scandal,  so  that  the  party  grieved  was  in  truth  in 
no  danger  of  losing  either  his  life,  liberty,  or  reputation. 
For  notwithstanding  the  injury  intended  to  the  part\' 
against  whom  such  a  confederacy  is  formed  may  perhaps 
be  inconsiderable,  yet  the  association  to  pervert  the  law  in 
order  to  procure  it,  seems  to  be  a  crime  of  a  very  high 
nature,  and  justly  to  deserve  the  resentment  of  the  law." 

This  language  is  quoted  with  approval  by  the  following 
text  writers,  viz.:  2  Bishop's  New.  Crim.  Law,  Sec.  221;  3 
Chitty's  Crim.  Law  (4th  Am.  Ed.),  p.  1141;  3  Russell  on 
Crimes  (9th  Am.  Ed.),  120.  See  also.  State  v.  Ripley,  31 
Me.  391.  It  is  also  in  harmony  with  the  general  princi- 
ple •announced  by  all  the  text  writers  and  in  many  well- 
considered  cases  of  conspiracy,  that  when  the  conspiracy 
charged  is  to  commit  an  unlawful  act,  the  offense  is  com- 
plete when  the  corrupt  agreement  is  made,  and  in  no  way 
depends  upon  any  overt  act  done  or  means  used  or  agreed 
to  be  used  to  consummate  the  unlawful  agreement.  The 
acts  and  means  used  are  merely  evidence  of  the  conspiracy. 
In  this  case,  while  it  was  necessary  to  specify  a  court  and  a 
case  before  that  court,  the  trial  of  which  was  to  be  effected 
by  things  agreed  to  be  done  and  means  agreed  to  be  used 
pursuant  to  the  conspiracy,  in  order  to  notify  the  plaintiffs 
in  error  of  the  nature  of  the  offense  with  which  they  were 
charofed,  so  as  to  enable  them  to  make  their  defense,  we  are 
at  a  loss  to  perceive  why  the  indictment  should  aver  juris- 
diction of  the  case  before  the  justice,  or  any  facts  from 
which  jurisdiction  should  conclusively  appear.  What  dif- 
ference it  would  make  with  the  crime  charged  against 
plaintiffs  in  error  whether  the  court  whose  proceedings  it 
is  alleged  they  attempted  to  corrupt  had  or  had  not  juris- 
diction, we  can  not  conceive.  The  corrupt  agreement  makes 
the  crime  charged,  and  whether  or  not  it  succeeds  or  can 
succeed  is  a  matter  of  slight  importance.  It  might  be, 
because  of  a  lack  of  jurisdiction  in  the  justice  court,  the 
conspiracy  could  not  be  successful,  but  that  does  not  affect 
the  crime  in  the  least.  2  McCMain's  Crim.  Law,  Sec.  967; 
6  Am.  ife  Eng.  Enc.  of  Law  (2d  Ed.),  p.  844;  Com.  v.  Judd, 
2  Mass.  329;  3  Chitty's  Crim.  Law  (4th  Am.  Ed.),  1141; 
Ochs  V.  The  People,  124  111.  391, 423. 
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It  is  well  settled  in  this  state  that  the  jurisdiction  of  a 
justice  court  can  not  be  determined  until  the  evidence  has 
been  heard.  It  would  be  strange  indeed  that  the  crime  here 
charged  could  not  be  said  to  be  complete  until  the  case  was 
heard  by  the  justice,  in  order  to  determine  the  question  of 
his  jurisdiction.  The  agreement  alleged  to  have  been  made 
was  such  that  it  would  tend  to  pervert,  obstruct  and  render 
nugatory  any  hearing  of  the  case  whether  there  was  or  was 
not  jurisdiction. 

Numerous  cases  are  cited  and  relied  upon  by  counsel  as 
sustaining  their  contention  in  this  regard,  all  of  which  we 
have  carefully  considered,  but  to  review  them  seems  unnec- 
essary. They  are  mainly  to  the  effect  that  where  a  crime 
is  charged,  an  essential  element  of  which  depends  upon  the 
jurisdiction  of  a  court,  such  jurisdiction  must  appear  by 
facts  alleged  and  proven.  These  cases  would  no  doubt  be 
controlling  in  this  case  if  the  crime  here  charged  depended 
upon  the  jurisdiction  of  the  court.  The  case  of  Armstrong 
V.  Van  de  Vanter,  21  Wash.  682-95,  seems  most  nearly  in 
point  of  any  case  relied  upon.  We  do  not  think  it  control- 
ling for  the  reason  that  the  court  states  in  substance  that 
there  was  no  averment  of  fact  in  the  indictment,  which  was 
conspiracy,  to  which  the  defendant  could  turn  to  aid  him 
in  preparing  his  defense,  and  it  also  aflarmatively  appeared 
in  the  case  that  the  justice  of  the  peace  before  whom  the- 
case  involving  the  conspiracy  charged  was  tried,  had  no 
jurisdiction.  We  are  of  opinion,  also,  that  the  holding  of  the 
court  is  not  sanctioned  either  by  reason  or  the  weight  of 

authority. 

Bill  of  Particulars. 

What  has  been  said  as  to  the  indictment  sufficiently  dis- 
poses of  the  claim  of  plaintiffs  in  error  that  the  court  erred 
in  overruling  their  motion  for  a  bill  of  particulars. 

Rulings  on  Evidence. 
Numerous  claims  are  made  by  counsel  that  the  court  made 
erroneous  rulings  upon  the  admission  and  exclusion  of  evi- 
dence and  in  permitting  the  state's  attorney  to  ask  ques- 
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tions  prejudicial  to  plaintiffs  in  error  of  certain  witnesses 
on  cross-examination.  We  will  make  special  reference  to 
only  a  few  of  such  rulings,  which  show  their  general  nature 
and  tendency. 

Thomas  Ashworth,  a  witness  for  the  state,  who  knew 
the  O'Donnells,  Brady,  Simon  and  Gallagher,  was  called 
to  testify  to  a  conversation  at  the  law  office  of  O'Donnell 
&  Brady  in  the  Temple  Building,  Chicago,  claimed  to 
have  been  had  on  the  14th  day  of  April,  1902,  between 
Brady,  Gallagher  and  Simon,  which  tended  stronglj''  to 
support  the  charge  of  conspiracy.  The  date  was  very 
important,  and  the  witness  said,  in  answer  to  the  questions 
of  the  assistant  state's  attorney,  that  he  could  not  "  place 
the  date — was  not  certain,"  whereupon  he  was  asked  by 
the  assistant  state's  attorney  if  he  had  not  made  a  state- 
ment to  the  state's  attorne}^  and  answered  that  he  had, 
and  that  it  had  been  read  to  him.  Although  this  line  of 
examination  was  objected  to,  upon  the  statement  of  the 
assistant  state's  attorney  that  "  he  was  an  unwilling  wit- 
ness," the  court  permitted  the  assistant  state's  attorney, 
against  the  objection  and  exception  of  plaintiffs  in  error, 
after  asking  the  witness  whether  he  had  been  questioned 
on  the  matter  by  the  state's  attorney,  and  exhibiting  to 
the  court,  in  the  presence  of  the  jury,  a  paper,  presum- 
ably the  alleged  statement  of  the  witness,  to  ask  the 
witness  numerous  questions,  the  purport  of  which  was 
that  the  witness  had  made  statements  to  the  state's  attor- 
ney contradictory  to  his  evidence  uppn  the  stand.  One  of 
the  questions  so  asked  the  witness  is  as  follows : 

Q.  '*  Now,  I  will  have  to  repeat  it  again — will  you  read 
it  from  the  record — I  can  state  it  shorter.  Did  you,  on  the 
occasion  of  Mr.  Deneen's  interview  with  you,  which  was  on 
May  27th,  the  first  time  you  saw  him,  answer  as  follows 
to  the  followin)^  questions  put  by  him :  *  Directing  your 
attention  directly,  when  was  it  that  you  met  Simon  in  the 
office  there  with  Gallagher  and  Brady  ? '  Did  you  say, 
'  Do  you  mean  on  this  particular  day  ? '  Question  :  *  Yes, 
that  is  with  reference  to  the  jury  bribing  ? '  Answer :  '  Jt 
was  on  Saturday.'  'About  what  time  in  the  morning?' 
'  It  was  about  ten  o'clock.'     '  And  that  was  the  Saturdav 
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preceding  the  sitting  of  the  jury  on  the  case  ? '  '  Yes,  sir.' 
Do  you  remember  making  those  statements?"  To  which 
he  replied,  "  1  do  not  remember  answering  them  as  positive 
as  that." 

A  similar  course  of  examination  was  permitted  as  to  the 
witnesses  Lewis  and  Jahn,  called  by  the  state,  the  details 
of  which  need  not  be  stated. 

A  witness,  Crowe,  the  proprietor  of  the  Revere  House  in 
Chicago,  called  for  plaintiffs  in  error,  testified  that  he 
knew  plaintiff  in  error  Lawrence,  and  had  a  conversation 
with  him  at  the  Revere  House  in  the  first  week  of  April, 
1902,  and  identified  an  order  for  an  advertisement  which 
had  been  testified  to  by  said  Lawrence  and  admitted  in 
evidence.  The  state  offered  evidence  tending  to  show, 
among  other  things,  that  Lawrence  was  present  at  the 
Revere  House  on  the  morning  of  April  14,  1902,  with  Gal- 
lagher and  others  of  the  alleged  conspirators,  by  appoint- 
ment, engaged  in  conversation  with  one  or  more  of  them, 
and  did  certain  things,  all  tending  strongly  to  establish 
the  conspiracy  charged.  Lawrence's  testimony  contradicted 
much  of  this  evidence,  and  while  he  admits  that  he  was 
there  summoned  as  a  juror  in  the  Traction  Company  case 
and  served  as  such,  he  denies  all  knowledge  of  any  con- 
spiracy and  explains  his  presence  at  the  Revere  House  at 
that  time  because  he  had  an  appointment  with  Mr.  Crowe 
with  reference  to  the  said  advertisement,  which  he  pro- 
duced. Counsel  for  plaintiffs  in  error  offered  to  prove  by 
Croweithat  he  did  have  a  conversation  in  the  first  week  in 
April  with  Lawrence,  in  which  the  latter  asked  for  a 
renewal  of  the  order  for  that  advertisement;  that  witness 
told  Lawrence  that  he,  Crowe,  was  then  negotiating  for 
the  sale  of  the  hotel,  and  would  not  order  it,  but  that  he 
told  Lawrence  to  call  again,  and  that  the  offer  was  made 
for  the  purpose  of  explaining  Lawrence's  presence  at  the 
hotel  on  the  morning  of  April  14th.  The  court,  upon  ob- 
jection, excluded  the  offered  evidence  and  remarked : 
'*  That  would  not  explain  it."  An  exception  was  preserved 
to  the  ruling,  as  well  as  the  court's  remark. 
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On  cross-examination  of  the  witness  Madden,  who  was 
called  to  testify  to  the  good  reputation  of  the  plaintiffs  in 
error  P.  II.  O'Donnell  and  Brady,  the  assistant  state's 
attorney  was  permitted,  against  objection,  to  exhibit  to  the 
witness  what  purported  to  be  a  photograph  of  a  blank 
sheet  of  foolscap  paper,  having  the  name  of  Walter  C. 
Jones,  a  leading  witness  for  the  state,  an  inch  or  two  from 
the  bottom,  and  to  ask  the  witness  numerous  questions 
with  reference  thereto,  both  before  and  after  exhibiting  the 
photograph  to  the  witness,  the  evident  intention  of  the 
questions  being  to  make  the  impression  upon  the  jury  that 
the  witness  had,  in  the  interest  of  plaintiffs  in  error  O'Don- 
nell  and  Brady,  attempted  to  tamper  with  the  state's  wit- 
ness Jones.  A  part  of  the  examination,  it  was  stated  by 
the  assistant  state's  attorney,  was  for  the  purpose  of  show- 
ing the  witness'  interest  and  a  part  for  his  impeachment. 
Its  length  forbids  a  detailed  statement  of  it.  A  few  of  the 
questions,  which  tend  to  show  their  nature,  are  as  follows : 

"Mr.  Barnes:  Didn't  you  and  the  other  parties  go 
out  to  Gross  Park  a  few  Sundays  before  this  case  came  on 
for  trial — three  Sundays  ago,  three  or  four,  for  the  express 
])urpose  of  meeting  Jones  there,  if  another  party  could  get 
him  there  ? 

The  Witness  (answering):     I  did  not. 

Q.  Didn't  you  there  show  a  man  a  thousand  dollars  and 
say  that  he  could  have  it  if  he  would  get  Jones  there  and 
get  him  to  sign  a  certain  paper? 

Q.  Did  not  such  paper  come  into  your  hands,  and  did 
you  not  talk  about  it,  and  talk  about  leaving  spaces  for  you 
to  acknowledge  the  signature  as  a  notary  public?" 

The  second  question  was  not  answered,  the  court  ruling 
after  an  objection,  viz.,  "  Perhaps  the  question  ought  to  be 
broader."  The  third  question  was  hot  answered,  because 
the  court  ruled  it  was  not  sufficiently  specific  for  purposes 
of  impeachment.  When  the  question  was  made  more  spe- 
cific the  court  required  it  to  be  answered.  The  witness 
denied  all  the  insinuations  and  indirect  charges  made  by  the 
numerous  questions,  and  no  attempt  was  made  by  the  state 
in  its  evidence  to  impeach  the  witness  nor  to  show  that  he 
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had  any  knowledge  whatever  of  any  effort  to  tamper  with 
the  witness  Jones. 

A  similar  course  of  examination  was  indulged  in  by  the 
assistant  state's  attorney  upon  the  cross-examination  of  the 
defendants'  witness  Werner,  and  the  defendant  Gallagher. 
Among  other  things,  the  witness  Werner  was  asked,  refer- 
ring to  a  conversation  between  the  witness  and  Thomas 
Ashworth,  a  state's  witness,  above  mentioned,  the  following 
question,  to  which  he  made  the  answer  following,  to  wit: 

"  Q.  Did  n't  you  say  there  that  you — didn't  you  say  there 
that  you  would  perjure  yourself  to  save  Brady,  and  you 
did  not  see  why  he  would  not,  or  words  to  that  effect?  A. 
No,  sir;  I  never  said  that,  and  you  know  I  did  not." 

And  again,  referring  to  a  conversation  with  Mrs.  Ash- 
worth, the  wife  of  the  said  Thomas  Ashworth,  the  follow- 
ing question  was  asked  and  answer  made,  to  wit : 

"Q.  And  didn't  you  there  say  to  her  that  somebody 
had  to  do  the  dirty  work  for  O'Donnell  &  Brady's  office, 
and  if  you  did  not  do  it  somebody  else  would  have  to  do  it? 
A.  No,  sir,  there  never  was  anything  of  that  kind  that 
was  said,  Mr.  Barnes;  not  a  word  of  it,  or  anything  that 
ever  equaled  it  or  came  near  it.  On  the  contrary,  Mrs. 
Ashworth  invited  me  for  Sunday  dinner — the  Sunday  fol- 
lowing." 

No  objection  was  made  to  either  of  the  foregoing  ques- 
tions, and  it  having  been  elicited  that  witness  had  been 
employed  by  O'Donnell  &  Brady,  among  other  things,  to 
get  affidavits  and  statements  of  witnesses,  the  assistant 
state's  attorney  asked  the  witness  the  following  question, 
which  was  answered  by  the.  witness  before  an  objection 
could  be  interposed,  viz : 

"  Q.  And,  sir,  isn't  it  a  fact  that  you  were  asked  to  pro- 
cure false  affidavits,  and  didn't  you  do  so? 

Mr.  Quinn :     Wait  a  minute. 

The  witness  (answering) :  I  was  never  asked  to  do  any- 
thing of  the  kind." 

As  soon  as  an  objection  was  interposed,  the  court  ruled 
that  the  question  was  improper.     The  question  and  answer 
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referred  to  a  case  of  People  v.  Graff,  108  III.  App.  108,  in 
which  O'Donnell  &  Brady  were  attorneys.  After  the 
court's  ruling,  as  above  stated,  counsel  for  plaintiffs  in 
error  excepted  generally  to  the  language  and  questions  of 
the  assistant  state's  attorney. 

Against  objection  the  assistant  state's  attorney,  among 
other  things,  asked  Gallagher  this  question :  "  You  came 
here,  did  you  not,  because  of  your  ability  to  manipulate 
ballots  ?  "  To  which  the  witness  answered  "  Not  at  all." 
There  is  no  evidence  whatever  to  support  any  of  the  insin- 
uations contained  in  the  questions  to  these  witnesses. 

The  evidence  on  behalf  of  the  state  in  substance  tended 
to  show  that  the  plaintiffs  in  error  8imon  and  Brady,  with 
Gallagher,  were  principal  actors  in  arranging  and  carrying 
out  the  conspiracy  charged.  Brady  testified  that  he  had 
a  talk  with  Simon  in  the  court  room  of  the  justice  court 
with  regard  to  the  acceptance  on  the  jury  of  one  of  the 
alleged  corrupted  jurymen,  Michaels,  and  when  asked 
what  this  conversation  was,  objection  being  interposed 
by  the  assistant  state's  attorney,  the  court  would  not  per- 
mit the  witness  to  answer,  whereupon  counsel  offered  to 
prove  by  the  witness,  in  answer  to  the  question,  that 
Simon  objected  to  Brady  keeping  Michaels  on  the  jury, 
lind  offered  to  let  him  go,  but  the  court  would  not  allow 
the  evidence.  The  witness,  however,  later  testified  that  he 
took  Michaels  on  the  jury  on  his  own  responsibility,  and 
Simon  testified  that  he  was  asked  to  give  his  opinion  as  to 
the  different  jurors,  and  gave  his  opinion  as  to  Michaels, 
not  stating  what  it  was. 

It  appeared  in  the  progress  of  the  trial  that  plaintiff  in 
error  Gallagher  had  been  convicted  of  the  offense  of  for- 
gery, was  sentenced  to  the  penitentiary  for  one  year  and 
served  seven  months  of  that  time.  His  counsel  offered  to 
show  that  he  had  been  pardoned,  but,  upon  objection  of 
the  assistant  state's  attorney,  the  court  ruled  out  such 
proof. 

All  the  different  rulings  of  the  court  to  which  we'  have 
referred  are,  in   our  opinion,  erroneous.     The  evidence  of 
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Ashworth  as  to  what  he  testified  occurred,  if  It  was  on  the 
12th  day  of  April  as  claimed  by  the  state,  "which  was  prior 
to  the  consummation  of  the  alleged  conspiracy,  which  was 
at  the  end  of  the  trial  in  the  justice  court,  and  not  after 
that  trial,  was  very  important  evidence  in  support  of  the 
state's  case.  The  witness  did  not  fix  the  date  and  said 
that  he  could  not,  and  did  not,  after  the  most  searching 
examination  by  the  state's  attorney.  The  questions  asked 
by  the  state  were  calculated  to  impress  the  jury  that  the 
witness  was  not  testifying  truthfully  as  to  the  date,  and 
that  he,  when  questioned  \)y  the  state's  attorney,  had 
made  a  different  statement  and  fixed  the  date  in  question 
on  Saturday  before  the  trial  in  the  justice  court.  There  is 
no  evidence  in  the  record,  beyond  the  insinuations  con- 
tained in  the  state's  attorney's  questions,  that  the  witness 
made  any  different  statement  to  the  state's  attorney  than 
what  he  did  upon  the  stand,  nor  that  he  was  an  unwilling 
witness.  Gale  v.  The  People,  26  Mich.  161;  People  v.  Mull- 
ings,  83  Calif.  138-45;  State  v.  Irwin,  60  L.  R.  A.  (Idaho), 
716,  and  cases  cited;  People  v.  Ray,  56  N.  Y.  Supp.  410-17 
(1899). 

In  the  cases  cited  a  similar  course  of  examination  was 
held  to  be  erroneous.  The  case  specially  relied  on  to  sup- 
port the  court's  ruling,  viz.,  National  S.  Co.  v.  Carlson,  42 
111.  App.  178,  does  not  sustain  such  a  course  of  examination 
as  was  here  permitted.  It  applies  only  to  refractory  or 
unwilling  witnesses,  and  where  the  party  has  been  deceived 
by  the  conduct  of  his  witness,  which  does  not  appear  in  this 
case.  In  Coal  Co.  v.  Seniger,  179  111.  370,  a  somewhat 
similar  course  of  examination  was  held  not  to  be  error,  but 
in  that  case  counsel  stated  that  he  was  surprised  at  the  tes- 
timony of  the  witness  before  the  examination  was  per- 
mitted, and  the  holding  of  the  court  is  based  upon  the  facts 
that  "  the  witness  developed  a  refractory  disposition,"  and 
that  his  conduct  and  manner  justified  the  court  in  permit- 
ting the  examination. 

The  rulings  of  the  court  as  to  the  examination  by  the 
assistant  state's  attorney  of  the  witnesses  Jahn  and  Lewis, 
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called  for  the  state,  were  for  the  same  reason  erroneous. 
Nothing  in  the  record  shows  that  either  of  them  was 
refractory  or  unwilling,  or  that  the  assistant  state's  attor- 
ney was  surprised  by  their  evidence. 

The  evidence  of  Crowe  was,  we  think,  erroneously  ex- 
cluded, because  it  tended  to  corroborate  that  of  the  plaint- 
iff in  error  Lawrence  as  to  the  reason  for  his  presence  at 
the  Revere  House  on  April  14th  when  he  was  summoned 
as  a  juror  in  the  Traction  case,  and  to  contradict  the  evi- 
dence on  behalf  of  the  state,  to  the  effect,  in  substance,  that 
he  came  there  by  appointment  with  one  and  with  the 
knowledge  of  one  or  more  of  the  alleged  conspirators. 
Lawrence's  evidence  was  important  to  the  plaintiffs  in  error 
Gallagher  and  John  0*Donnell,  and  had  a  general  bearing 
favorable  to  P.  IL  O'Donnell  and  Brady.  People  v.  Mana- 
han,  15  N.  Y.  Crim.  L.  Kept.  431-40;  61  App.  Div.  75;  70 
X.  Y.  Supp.  108,  and  cases  cited;  I^obinson  v.  State,  53 
Md.  151-3. 

For  the  same  and  other  reasons,  that  it  was  error  to 
allow  the  examination  of  the  witness  Ash  worth,  to  which 
reference  has  been  made,  the  court's  rulings  with  reference 
to  the  cross-examination  of  the  witnesses  Madden,  Werner 
and  Gallagher  were  also  erroneous,  the  only  difference  being 
that  the  latter  witnesses  were  called  for  the  defense,  while 
Ash  worth  was  a  state's  witness.  The  error  in  these  rulings 
consists  in  the  insinuations  contained  in  the  questions,  as 
to  the  witness  Madden  that  he  had  attempted  to  tamper 
with  the  state's  leading  witness,  Jones,  in  some  way,  and 
offered  $1,000  to  bring  it  about;  as  to  the  witness  Werner, 
that  he  had  procured  false  affidavits,  was  willing  to  do  the 
dirty  work  of  O'Donnell  &  Brady,  and  to  perjure  himself 
as  well  as  procure  Ashworth  to  commit  perjury  to  save  the 
plaintiff  in  error  Brady;  and  as  to  Gallagher,  that  he  came  to 
Chicago  because  of  his  ability  to  manipulate  ballots,  a  rea- 
sonable construction  of  which  would  be  that  he  was  an  expert 
in  election  frauds.  The  claim  of  the"  state  that  this  course 
of  examination  was  proper  to  show  the  interest  of  the  wit- 
nesses Madden  and  Werner,  and  that  there  was  nothing 
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specially  prejudicial  in  the  questions,  is  not,  in  our  opinion, 
tenable.  It  suflBciently  appeared  that  both  Madden  and 
Werner  were  friendly  to  Brady  and  O'Donnell,  and  Gal- 
lagher was  a  defendant.  What  excuse  there  could  be  to 
impliedly  charge  these  persons  with  such  serious  crimes  as 
may  be  inferred  from  the  questions,  we  are  at  a  loss  to  per- 
ceive. The  language  of  the  learned  Judge  Oooley  in  the 
Gale  case,  supra^  is  quite  pertinent  in  its  application  to  this 
course  of  examination,  viz : 

"  A  list  of  questions  which  assume  the  existence  of  dam- 
aging facts  may  be  put,  in  such  manner  and  with  such  per- 
sistency and  show  of  proof,  as  to  impress  the  jury  that 
there  must  be  something  wron^,  even  though  the  prisoner 
fully  denies  it  and  there  is  no  other  evidence." 

The  prejudice  in  the  minds  of  the  jury  calculated  to  be 
aroused  against  plaintiffs  in  error,  and  especially  as  to 
Gallagher,  O'Donnell  and  Brady,  was,  to  say  the  least, 
serious.  Especially  is  this  true  in  view  of  the  fact  that 
nothing  appears  in  the  record  to  substantiate  in  the  least 
the  implied  charges  contained  in  the  questions.  We  also 
think  there  was  error  in  the  ruling  of  the  court  in  refusing 
to  allow  proof  of  the  pardon  of  Gallagher.  It  is  true  the 
statute  permits  evidence  of  a  conviction  of  a  felony  as  bear- 
ing upon  the  credibility  of  a  witness,  but  we  regard  it  as 
both  material  and  important,  when  such  fact  has  been 
shown,  that  the  jury  should  also  know,  as  affecting  his 
credibility,  that  he  had  been  pardoned.  Common  fairness 
to  the  witness,  as  well  as  to  the  parties  in  whose  behalf  he 
appears,  would  permit  proof  of  the  pardon  when  asked. 

The  ruling  of  the  court  in  excluding  the  evidence  of 
plaintiflf  in  error  Brady,  to  which  we  have  referred,  was 
error,  as  we  think,  for  the  reason  that  it  tended  strongly 
to  contradict  the  state's  case.  If,  as  claimed  by  the  state, 
and  as  its  evidence  tends  to  show,  both  Brady  and  Simon 
were  active  participants  in  the  conspiracy  chart^ed,  and 
both  knew  that  Michaels  was  a  fixed  juror  in  the  Traction 
case,  plaintiffs  in  error  were  entitled  to  have  the  jury 
know,  if  it  was  a  fact,  that  Simon  objected  to  Michaels 
being  upon  the  jury.     This  matter,  if  true,  was  one  of  the 
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things  that  occurred  in  procuring  the  alleged  corrupted  jury 
— was  connected  with  certain  alleged  acts  done  pursuant  to 
the  conspiracy,  and  admissible  as  part  of  the  res  gestce. 

Remarks  of  the  Cocrt. 

During  the  progress  of  the  trial  remarks  were  made  by 
the  trial  judge  which  it  is  claimed  were  prejudicial  to 
plaintiffs  in  error.  Reference  has  been  made  to  one  such 
remark,  viz.,  the  statement  of  the  court  about  the  evidence 
of  the  witness  Crowe,  which  was  offered,  as  counsel  stated, 
for  the  purpose  of  explaining  plaintiff  in  error  Lawrence's 
presence  at  the  Revere  House,  where  it  was  claimed  he 
came  by  appointment  with  Gallagher,  viz.,  "  That  would 
not  explain  it."  We  think  the  remark  was  erroneous,  for 
the  reason  that  it  was  an  expression  of  opinion  by  the 
court  from  which  the  jury  might  well  have  inferred  that 
the  testimony  of  Lawrence  as  to  why  he  came  to  the 
Revere  House  at  that  time  was  unworthy  of  credit — that 
his  presence  there  was  in  no  way  explained  by  the  purpose 
for  which  he  testitied  he  came.  " 

In  the  closing  argument  of  the  assistant  state's  attor- 
ney he  stated,  in  substance,  that  the  state  had  more  evi- 
dence in  the  case  at  bar  of  a  conspiracy  and  of  bribery 
than  had  been  "  produced  in  any  other  case  of  that  char- 
acter in  my  recollection  and  experience."  Upon  objection 
being  made  and  being  cautioned  by  the  court,  he  said  that 
the  evidence  "  overwhelms  everything  else  in  public  knowl- 
edge," and  upon  further  objection  being  made,  he  said,  "  I 
will  modify  it  by  saying  in  the  experience  of  mankind." 
To  the  last  remark  an  objection  was  interposed,  and  the 
court  said :  "  He  has  a  right  to  make  reference  to  what 
is  a  matter  of  public  notoriety.  Go  on."  No  exception 
was  taken  after  the  court's  ruling  or  to  the  language  im- 
mediately following  the  ruling,  but  counsel  stated  before 
the  ruling  that  he  desired  to  except  to  the  statement  of  the 
assistant  state's  attorney  that  the  evidence  overwhelmed 
everything  else  in  public  knowledge,  and  as  modified,  "  in 
the  experience  of  mankind."     The  court    allowed  an  ex- 
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ception  t5  the  first  statement  of  the  prosecutor  above 
quoted.  Inasmuch  as  no  exception  was  preserved  to  the 
hinguasre  of  the  court  used  in  its  ruling,  it  can  not  be  made 
the  basis  of  a  reversal.  We,  however,  think  that  the  re- 
marks of  the  assistant  state's  attorney  were  improper  and 
should  not  have  been  permitted  by  the  court.  His  lan- 
guage was  the  expression  of  his  personal  opinion  as  to  the 
weight  of  the  evidence  in  the  case  as  compared  with  all 
other  cases,  and  was  given  especial  prominence  by  the 
implied  sanction  of  the  court  in  its  rulings,  but  is  not 
ground  for  reversal,  notwithstanding  we  think  it  was 
clearly  prejudicial  to  plaintiffs  in  error,  because  no  excep- 
tion was  taken  to  the  court's  ruling. 

Rema-RKs  of  the  State's  Counsel. 

Many  remarks  of  the  state's  attorney,  it  is  claimed,  were 
prejudicial  to  the  plaintiffs  in  error,  one  of  which  was  the 
statement  to  which  reference  has  been  made,  that  the 
witness  Thomas  Ash  worth  was  *^  an  unwilling  witness." 
Tliis  remark  would  be  of  slight  importance,  in  our  opinion, 
were  it  not  for  the  fact  that  the  examination  of  the  witness 
which  followed,  and  to  which  we  have  referred,  was  calcu- 
lated to  impress  the  jury  strongly  that  he  was  an  unwilling 
witness,  and  to  cause  the  jury  to  give  undue  weight  to  his 
evidence  bearing  upon  the  conspiracy  charge,  which  was 
of  no  importance,  if  the  jury  believed  the  testimony  of  sev- 
eral of  the  defendant's  witnesses  to  the  effect  that  the  date, 
of  which  he  was  uncertain,  was  at  a  time  after  the  trial  of 
the  Traction  case.  As  Ave  have  seen,  it  was  enough  for 
counsel  to  have  stated  that  he  was  surprised  by  the  evidence 
of  the  witness,  when  a  reasonable  examination  to  test  his 
memory  would  have  been  permissible. 

In  the  assistant  state's  attorney's  address  to  the  jury 
he  spoke  of  Brady  and  P.  H.  O'Donnell  as  the  "prime 
arch  conspirators  in  this  case"  of  Gallagher  as  "  the  noto- 
rious '  Bill '  Gallagher,"  as  an  "  infamous  man,  an  ex-convict 
who  had  worn  the  striped  livery  of  the  state,"  and  of  P.  11. 
O'Donnell   he  said,  among  other  things: 
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"You  thought  you  might  take  the  shortcut  to  fame  and 
success,  and  grasping  on  the  ladder  of  fame  the  rotten  runor 
of  corruption,  you  have  fallen  to  the  ground  in  disgrace  ^and 
dishonor.  Your  day  has  passed;  your  sun  has  set;  you  have 
betrayed  the  community;  you  have  been  unfaithful  to  your 
mother.  She  bred  you  and  helped  educate  you,  and  you 
have  been  untrue  to  the  race  from  which  you  have  inherited 
some  of  the  noblest  instincts.  You  have  been  untrue  to 
the  religion  that  nurtured  you  to  better  ideas,  and  you 
have  disjjraced  the  name  of  your  profession  and  American 
citizenship.  You  are  a  criminal.  You  are  gone.  You 
should  suffer  with  the  .others  in  this  case  the  penalty  that 
the  law  calls  for,  because  you  have  committed  one  of  the 
most  atrocious  crimes  against  humanity." 

The  state's  attorney  himself,  in  his  argument  to  the  jury, 
in  referring  to  the  testimony  of  plaintiff  iA  error  Simon, 
said  : 

"  If  we  had  been  able  to  pry  open  the  mouth  of  Cyrus 
Simon  wide  enough  to  reveal  the  facts,  I  think"  other 
persons,  attorneys  of  the  Traction  company,  naming  them, 
*'  would  have  been  on  trial  here." 

In  the  argument  of  the  assistant  state's  attorney  to  the 
jury,  in  speaking  of  O'Donneli  and  Brady  and  the  persons 
in  their  office,  be  said  : 

**  They  knew  Gallagher  was  guilty.  They  knew  Galla- 
gher had  got  to  go  to  the  penitentiary,  and  they  thought 
they  would  frame  up  a  story  through  Gallagher  that  would 
save  the  other  men  that  had  participated  with  him  in 
this  crime." 

And  in  another  connection,  referring  to  O'Donneli  and 
Brady,  he  said : 

"  I  do  not  wonder  that  thev  deemed  it  necessary  to  bear 
the  expense  of  the  rest  of  the  men  that  they  have  got  into 
this  conspiracy,  to  hire  seven  lawvers,  if  necesj^ary,  and  to 
pay  ilr.  Gallagher's  expenses  while  he  is  in  the^  peniten- 
tiar\\" 

To  all  the  foregoing  remarks  of  counsel  for  the  state, 
except  the  one  in  which  Gallagher  was  called  a  criminal, 
and  where  it  was  stated  that  they,  referring  to  O'Donneli 
and  Brady,  knew  that  Gallagher  was  guilty,  and  the  sen- 
tence  following  this    statement,   objections   were    made, 
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which  were  overruled  and  exceptions  preserved.  As  to  the 
remarks  to  which  no  objection  was  made,  and  which  we 
think  were  improper,  plaintiffs  in  error  can  not  complain, 
but  as  to  the  others  we  are  of  opinion  the\'  were  improper 
and  calculated  to  bias  and  prejudice  the  minds  of  the  jurors 
against  all  the  plaintiffs  in  error,  and  especially  ao^ainst  P. 
H.  O'Donnell,  Brady  and  Gallagher.  The  remarks  as  to 
Gallagher,  while  not  without  support  in  the  evidence,  were 
inflammatory  in  their  nature,  and  would  naturally  arouse 
the  passions  of  the  ordinary  juror  so  that  he  would  not  give 
that  calm,  considerate  and  impartial  consideration  of  the 
evidence  in  the  case  which  should  be  done  in  every  crimi- 
nal trial  and  which  is  absolutely  necessary  to  insure  in  the 
minds  of  every  good  citizen  that  respect  and  confidence  in 
the  administration  of  the  law  which  is  necessary  to  the 
preservation  of  liberty  and  free  institutions. 

The  references  to  P.  H.  O'Donnell,  in  which  he  is 
charged  with  unfaithfulness  to  his  mother,  of  being  untrue 
to  his  religion,  with  having  disgraced  his  profession  and 
citizenship,  calling  him  a  criminal  and  charging  him  with 
having  committed  one  of  the  most  atrocious  crimes  against 
humanity,  were,  in  our  opinion,  clearly  improper,  were  in 
no  sense  argument,  and  only  calculated  to  bias  and  preju- 
dice the  jury  against  him.  If  they  had  that  effect  as  against 
him,  it  is  not  unreasonable  that  such  bias  and  prejudice 
should  have  affected  the  verdict  as  to  the  other  plaintiffs  in 
error.  It  certainly  should  not,  as  was  the  case  in  some 
instances,  have  been  impliedly  sanctioned  by  the  court 
overruling  the  objections  or  failing  to  rule  thereon,  when 
objection  was  made  to  the  remarks. 

The  language  of  the  state's  attorney  as  to  plaintiff  in 
error  Simon  was  in  effect  that  he  had  committed  perjury, 
and  if  he  had  told  the  truth  pertain  attorneys  of  the  Traction 
Company,  referring  to  them  by  name,  would  have  been 
on  trial.  Simon's  evidence  was  very  important  to  the 
plaintiffs  in  error,  and  its  consideration  by  the  jury  calmly 
and  deliberately  was  their  right,  without  any  insinuations 
such  as  this  was,  which  would  tend  to  arouse  the  passions 
and  prejudices  of  the  jurors  against  the  Traction  Company 
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and  its  attorneys  named,  by  reason  of  the  contest  then  in 
progress  between  it  and  the  city  of  Chicago,  which  would 
naturally  be  turned  to  plaintiffs  in  error. 

The  statement  above  quoted,  that  O'Donnell  and  Brady 
had  deemed  it  necessary  to  bear  the  expense  of  the  other 
alleged  conspirators,  to  hire  seven  lawyers  and  pay  Galla- 
gher's expenses  while  in  the  penitentiary,  is  wholly  with- 
out direct,  or  even  any  reasonable  indirect,  support  in  the 
evidence,  was  therefore  without  justification,  and  calcu- 
lated to  prejudice  plaintiffs  in  error,  and  especially  O'Don- 
nell  and  Brady. 

In  other  jurisdictions  as  well  as  our  own,  courts  of  review 
have  criticised  severely  language  of  the  public  prosecutor 
in  criminal  trials  similar  to  that  used  in  this  case,  and 
held  the  same  to  be  ground  of  reversal.  We  cite  a  few  of 
such  cases  in  addition  to  the  ones  already  referred  to,  viz. : 
People  V.  Mitchell,  G2  Calif.  411;  State  v.  Jaakson,  95 
Mo.  623-52;  State  v.  Fischer,  124  Mo.  460-4;  State  v. 
Baker,  57  Kas.  541-5;  People  v.  Kahler,  93  Mich.  625-8; 
People  V.  Ah  Len,  92  Calif.  282;  Parks  v.  State,  35  Tex. 
Crim.  Tlep.  378-82;  Thompson  v.  State,  43  Tex.  274;  Coble 
V.  Coble,  79  N.  C.  589;  Earll  v.  People,  99  111.  123-36; 
Bonardo  v.  People,  182  111.  420;  Raggio  v.'People,  135  111. 
533-45;  Schroeder  v.  People,  196  IlL  214. 

The  cases  cited  outside  of  Illinois  are  all  pertinent,  but  a 
special  reference  to  a  part  onW  of  them  will  be  made.  In 
the  Fischer  case,  where  counsel,  in  his  argument,  stated  to' 
the  jury  that  the  defendant  "  was  a  low  and  contemptible 
brute,  unworthy  the  respect  of  the  community,"  the  Supreme 
Court  of  Missouri  characterized  the  language  as  mere  per- 
sonal abuse,  having  nothing  to  do  with  the  case,  and  only  , 
calculated  to  inflame  the  passions  of  the  jury  against  the 
defendant. 

In  the  Baker  case,  supra,  the  Supreme  Court  of  Kansas 
condemned,  as  mere  personal  abuse  and  calculated  to  preju- 
dice the  defendant,  the  language  of  the  prosecutor  in  his 
argument,  in  which  he  called  the  defendant  "  a  sharper,  a 
villain  and  a  knave,"  and  for  that,  with  other  errors,  the 
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case  was  reversed,  the  court  saying  that  the  non-interfer- 
ence of  the  trial  jud^^e  may  have  led  the  jury  to  think  the 
prosecutor's  language  was  indorsed,  "  and  thus  enhanced 
the  prejudice." 

In  the  Ah  Len  case,  aupra^  the  Supreme  Court  of  Cali- 
fornia, in  passing  upon  remarks  of  the  prosecutor  not  justi- 
fied by  the  evidence,  among  other  things,  say :  *'  It  is  true 
that  the  attorney  for  the  prosecution  in  this  case  was  not 
permitted  by  the  court  to  comment  at  any  length  upon  the 
facts  which  he  himself  imported  into  the  case,  but  while 
this  was  to  the  credit  of  the  court,  it  does  not  change  the 
fact  that  a  matter  not  in  evidence,  and  of  a  nature  clearly 
])rejudicial  to  the  appellants,  was  laid  before  the  jury  for 
the  purpose  of  affecting  their  verdict,  and  it  is  no  answer 
to  this  to  say  that  the  jury  may  have  disregarded  it;"  and 
tliat  unless  it  was  clear  that  the  verdict  was  not  aflFected 
by  the  misconduct  of  counsel  a  new  trial  should  be  granted. 

In  the  Coble  case,  supra,  the  Supreme  Court  of  North  Car- 
olina, in  speaking  of  the  language  of  the  prosecuting  attor- 
ney, no  more  violent  than  that  here  used  with  reference  to 
P.  H.  O'Donnell  and  Gallagher,  said :  "  The  language 
and  meaning  of  counsel  were  to  humiliate  and  discredit 
defendant  in  the  eyes  of  the  jury  and  bystanders.  *  *  * 
Such  an  assault  is  no  part  of  the  privilege  of  counsel,  and 
was  well  calculated  to  influence  the  verdict  of  the  jury," 
and  by  reason  thereof  awarded  a  new  trial. 

In  the  Earll  case,  aupra,  where  the  defendant  was  charged 
with  murder  in  attempting  to  produce  an  abortion,  the 
prosecutor  referred  to  him  in  his  argument  as  a  "  red-handed 
abortionist;  "  the  court  did  not  reverse  on  account  of  there 
being  no  objection  on  the  trial,  but  said  "  it  was  highly 
improper  for  the  prosecution  to  do  or  say  anything  whoso 
only  effect  will  be  to  tnflame  the  passions  or  arouse  the 
prejudices  of  the  jury  against  the  accused,  without  throw- 
ing any  light  upon  the  case  in  hand." 

In  the  late  and  well-considered  case  of  People  v.  Ray,  36 
App.  Div.  389,  55  N.  Y.  Supp.  410-17^  the  Supreme  Court 
of  Kew  York,  in  speaking  of  the  duty  of  a  public  prosecutor 
to  the  state  and  one  charged  with  crime,  said : 
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"  The  position  of  the  prosecuting  attorney  is  serai-judi- 
cial, and  he  is  called  upon  to  exercise  his  duty  with  fairness 
and  discretion.  It  is  nis  official  duty  to  see  that  all  trials 
are  prosecuted  so  as  to  shield  the  innocent  as  well  as  to  con- 
vict the  guilty." 

This  language  is  in  accord  with  the  almost  universal  adju- 
dications of  the  courts,  as  well  as  with  reason,  fairness  and 
justice.  What  would  be  thought  of  the  fairness  and  justice 
of  this  trial  if  the  learned  trial  judge  had  told  the  jury,  in 
any  of  his  rulings  or  instructions,  that  some  of  the  state's 
leading  witnesses  were  criminals,  perjurers  or  convicts  who 
had  worn  the  striped  livery  of  the  state,  and  there  had  been 
an  acquittal  of  all  the  defendants  ?  There  Avas  basis  in  the 
evidence  for  such  remarks,  but  had  they  been  indulged  in 
by  the  learned  judge  and  an  acquittal  of  the  defendant  been 
the  result,  the  greatest  indignation  of  all  good  citizens 
would  justly  have  been  aroused.  The  position  of  the  state's 
attorney  being  semi-judicial,  and  it  being  his  duty  to  be  fair 
and  just  in  his  conduct  of  trials,  both  to  the  state  and  the 
accused,  he  has  no  right  to  bring  before  the  jury,  under  the 
guise  of  argument,  anything  not  shown  by  the  evidence  in 
the  case,  nor  to  indulge  in  personal  abuse  of  a  defendant  or 
witness,  nor  to  characterize  him  as  a  criminal,  a  perjurer  or 
convict,  though  there  may  be  basis  for  it  in  the  evidence. 
If  he  does  this,  its  only  tendency  is  to  bias  and  prejudice 
not  only  the  jury,  but  the  trial  court,  and  to  produce  unjust 
and  vicious  results — even  to  bring  just  condemnation  upon 
the  court  that  permits  it.  The  same  is  also  true  as  to  a 
defendant's  counsel,  who  as  a  part  of  the  court  is  in  duty 
bound  to  aid  in  the  fair  and  impartial  administration  of  the 
law,  and  should  never  seek  by  any  word,  act  or  conduct  to 
bias  or  prejudice  court  or  jury  against  the  prosecution.  If 
he  uses  inflammatory  language  or  indulges  in  personal  abuse 
of  witnesses  he  should  be  promptly  rebuked,  and  such  meas- 
ures taken  by  the  court  as  would  elTectually  prevent  any 
repetition  of  such  conduct. 

Instructions. 

Among  other  instructions  given  for  the  state  were  the 
following . 
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**  18.  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  evidence  in  proof  of  a  conspiracy  will,  in  general, 
be  circumstantial;  and,  although  the  common  design  is  the 
essence  of  the  charge,  it  is  not  necessary  to  prove  that  the 
defendants  came  together  and  actually  agreed,  in  terms,  to 
have  that  design,  and  to  pursue  it  by  common  means." 

"  27.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  a  con- 
spiracy in  manner  and  form  as  charged  in  the  indictment, 
was  entered  into  by  any  two  or  more- of  the  defendants  in 
.this  case,  and  that  the  defendants  Patrick  H.  O'Donnell 
and  James  T.  Brady  were  cognizant  of  such  conspiracy, 
and  in  pursuance  thereof  selected,  or  assisted  in  selecting,  or 
stood  by,  actively  engaged  as  attorneys  for  the  Chicago 
Union  Traction  Company  while  selecting  a  jurj*^  in  the  case 
mentioned  in  the  indictment,  knowing  or  believing  that  one 
or  more  of  the  jurors  selected  for  such  trial  was  previously 
approached  to  go  upon  such  jury  in  pursuance  of  such  con- 
spiracy, then  such  participation  with  such  knowledge,  in 
securing  or  endeavoring  to  secure  such  a  juror,  constituted 
an  overt  act  in  such  conspiracy  which  renders  them  equally  i 
liable  withr  the  other  two  or  more  conspirators  whom  you  I 
may  so  find  engaged  in  such  conspiracy.  They  would  also 
be  ecjually  liable  as  co-conspirators,  if  they  knew  of  such 
conspiracy  beforehand,  and  as  attorneys  for  the  Chicago 
Union  Traction  Company  permitted  suih  case  to  go  to  trial, 
knowing  or  believing  that  any  one  of  the  jurors  therein 
was  secured  in  pursuance  of  such  conspiracy;  and  if  you  so 
tinil  that  there  was  such  a  conspiracy,  any  act  done  by  any 
one  of  the  conspirators  to  secure  such  jury  for  the  purpose 
charged  in  the  indictment,  j^frnr^p  t.Vipiii^^wrr:^  even  though 
they  had  no  knowledge  of  the  same;  and  if  you  so  find  the 
facts  to  be  as  aforesaid,  then  you  should  find  them  guilty." 

We  think  the  eighteenth  instruction  is  erroneous  in  stat- 
ing that,  as  matter  of  law,  the  evidence  in  proof  of  conspir- 
acy will,  in  general,  be  circumstantial,  but  that  the  error 
could  not  have  prejudiced  the  plaintiffs  in  error. 

We  are  of  opinion  that  the  last  sentence  of  the  twenty- 
seventh  instruction  is  clearly  erroneous,  because  it,  in  effect, 
tells  the  jury  that  O'Donnell  and  Brady  were  liable  as  co- 
conspirators if,  before  the  trial  of  the  Union  Traction 
case,  they  knew  of  the  conspiracy  in  question,  and,  acting  as 
attorneys  of  the  Traction  Company,  permitted  the  case  to  go 


28f>  Appellate  Courts  of  Illinois. 

Vol.  110.]  O'Donnell  v.  The  People. 

to  trial,  believing  that  any  one  of  the  jurors  therein  was 
secured  in  pursuance  of  such  conspiracy.  This  instruction 
would  allow  the  conviction  of  Brady  and  O'Donnell,  if 
they  knew  of  the  conspiracy  and  permitted  the  Traction 
case  to  ^o  to  trial  with  the  mere  belief  that  one  of  the 
jurors  was  secured  in  pursuance  of  the  conspiracy,  without 
their  havino^  taken  any  part  in  the  conspiracy  themselves, 
and  not  even  knowing  that  any  particular  juror  was  cor- 
rupt. In  other  words,  a  mere  knowledge,  with  passivity  on 
their  part,  would  be  enouo^h  to  convict  them  of  conspiracy. 
Such  is  not  the  law.  2  Wharton's  Crim.  Law,  Sec.  13ila; 
Evans  v.  People,  90  III.  384-90;  State  v.  King,  74  N.  W. 
Kep.  (la.)  691. 
The  Iowa  Supreme  Court  say  : 

''  The  mere  knowledge,  acquiescence  or  approval  of  an 
act,  without  cooperation  or  «» reeraent  to  co-operate,  is  not 
enough  to  constitute  the  crime  of  conspiracy." 

Our  Supreme  Court,  in  the  Evans  case,  say  that  in  order 
to  sustain  the  charge  of  conspiracy  ^*  there  must  be  soine- 
thing  showing  active  participation  of  some  kind_byjthe 
parties"  charged." 

Complaint  is  made  that  the  court  erred  in  giving  the 
second,  sixteenth  and  nineteenth  of  the  state's  instructions 
and  in  refusing  to  give  the  twenty-ninth  instruction  asked 
by  the  defense.  We  see  no  cause  for  reversal  in  either  of 
these  given  instructions,  for  the  reasons  claimed  by  counsel, 
and  the  refused  instruction,  we  are  of  opinion,  was  prop- 
erly refused,  because  it  calls  attention  to  special  facts  and 
tells  the  jury  that  these  facts  of  themselves  are  not  suffi- 
cient to  convict  O'Donnell  and  Brady.  Such  instructions 
have  been  frequently  disapproved  by  this  and  the  Supreme 
Court. 

While  the  court  was  reading  the  instructions  to  the  jury, 
a  part  of  one  sentence  of  an  instruction  having  been  read 
by  the  judge,  he  tore  it  from  the  other  instructions,  laid  it 
aside,  erased  the  word  "Given,"  which  had  been  written 
upon  it,  and  marked  it  "  Refused,"  and  stated  orally  to  the 
jury  "  that  instruction  should  be  out."    This,  it  is  claimed, 
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was  error,  but  we  think  not.  It  is  not  urged  that  it  was 
error  to  refuse  the  instruction,  and  the  part  of  it  which  was 
read  to  the  jury  was  not  sufficient  to  convey  to  them  any 
idea  of  the  import  of  the  instruction —  was  meaningless. 
The  fact  that  the  court  stated  orally  to  the  jury  that  the 
"  instruction  should  be  out,"  was  not  an  instruction  to  them 
'  upon  the  law,  and  could  not  possibly  have  prejudiced  plaint- 
iffs in  error.  After  the  jury  had  retired  to  consider  their 
verdict  a  written  communication  w^as  sent  through  the 
bailiflf  to  the  trial  judge  by  the  jury,  asking  if  the  jury  had 
"  the  power  to  fix  the  term  of  imprisonment  and  fine,  in 
case  of  guilty,  or  has  the  court  that  power  ?  "  The  court 
then  sent  for  the  jury  and  gave  a  written  instruction  in 
regard  to  the  fixing  of  the  penalty,  which  is  not  claimed 
to  be  erroneous,  but  it  is  said  there  was  error  because  the 
court  gave  this  instruction  in  the  absence  of  plaintiff's  in 
error  and  their  counsel.  The  record  does  not  show  affirm- 
atively that  either  of  the  plaintiffs  in  error  was  absent 
from  the  court  room  at  the  time  in  question,  except  that 
the  afladavit  of  Gallagher  states  that  he  and  his  counsel, 
Mr.  Hardy,  were  absent  from  the  court.  On  the  contrary 
it  appears  from  the  record  that  the  defendants,  "as  well  in 
their  own  proper  person  as  by  their  counsel,"  came  into 
court  on  the  day  in  question,  and  does  not  state  that  they 
were  at  any  time  absent  therefrom.  Their  presence  in 
court  can  not  be  denied  by  affidavits,  but  could  only  be 
made  to  appear  by  a  recital  in  the  bill  of  exceptions. 
Dreyer  v.  People,  188  111.  40-64,  and  cases  cited. 

Moreover  it  appears  from  the  record  that  all  the  plaintiffs 
in  error  were  represented  by^  Mn.  Hardy,  and  he  is  not 
shown  to  have  been  absent  from  the  court  at  the  time  in 
question,  except  that  this  is  stated  in  the  affidavit  of  Galla- 
gher, but  it  fails  to  state  any  facts  from  which  }t  appears 
he  could  have  known  of  Mr.  Hardy's  absence  at  this  time. 

Verdict  Illogical. 
For  Gallagher  it  is  claimed  that  the  verdict  is  contrary  to 
the  law,  illogical  and  unjust,  and  counsel  assign  as  a  reason, 
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in  support  of  the  claim,  that  Gallagher  is  given  a  peniten- 
tiary sentence,  while  only  a  fine  is  imi)Osed  on  the  other 
defendants.  It  is  true  that  under  the  law,  as  argued  by 
counsel,  each  conspirator  is  held  accountable  for  all  the  acts 
done  by  and  declarations  of  his  co-conspirators  in  carrying 
out  the  conspiracy  or  within  its  general  scope.  It  does  not, 
however,  follow,  because  each  is  guilty  of  the  same  crime, 
that  the  punishment  of  each  should  be  the  same.  What  the 
measure  of  the  punishment  should  be  is  a  question  for  the 
jury,  and  we  can  perceive  no  reason  why  the  punishment  of 
all  should  be  the  same  without  any  reference  to  the  differ- 
ent parts  taken  in  forming  and  consummating  the  con- 
spiracy. The  more  humble,  ignorant  and  indifferent  agent 
of  the  designing,  active,  well-informed  and  aggressive  par- 
ticipant in  a  conspiracy,  all  reasonable  minds  will  agree, 
should  not  be  punished  equally  with  his  employer.  Nor 
can  we  agree  with  the  claim  of  counsel  that  the  learned  trial 
judge  in  passing  upon  the  motion  for  new  trial  expressed 
any  dissatisfaction  in  this  respect  with  the  jqry's  verdict. 
We  are  of  opinion  that  the  verdict,  in  giving  Gallagher  a 
term  in  the  penitentiary  and  imposing  only  a  tine  on  Brady 
and  P.  H.  O'Donnell,  is  illogical,  since  they  are  each  found 
guilty  of  the  conspiracy.  When  it  is  considered  that 
O'Donnell  and  Brady,  lawyers  of  recognized  ability  and 
past  high  standing  as  citizens,  are  found  guilty  of  a  con- 
spiracy to  corrupt  a  jury  in  a  court  of  justice,  if  the  evi- 
dence justifies  such  a  finding,  their  punishment  by  both  tine 
and  imprisonment  to  the  extent  of  the  law  would  not  be  too 
severe.  And  the  verdict  of  the  jury  as  to  these  three 
defendants  can,  in  our  opinion,  only  be  accounted  for  upon 
one  of  three  hypotheses,  viz.:  either  that  the  jury  had  a  rea- 
sonable doubt  of  the  guilt  of  P.  II.  O'Donnell  and  Brady, 
or  was  prejudiced  against  them  by  incompetent  evidence 
and  the  assistant  state's  attorney's  conduct,  or  that  they 
were  misled  by  the  twenty-seventh  instruction  into  believ- 
ing that  guilt  of  a  conspiracy  was  established  by  proof  of 
1  previous  knowledge  thereof  and  a  passive  acquiescence 
therein  without  active  participation  of  any  kind.     But  Gal- 


Chicago— First  District— A.  D.  1903.      289 

O'Donnell  v.  The  People. 

lagher  can  not  be  heard  to  claim,  for  this  reason  alone  ho 
should  be  awarded  a  new  trial,  if  the  evidence  clearly 
establishes  his  guilt  and  that  he  was  an  active,  intelligent 
and  aggressive  participant  in  the  crime. 

Former  Conviction  of  (rArLAc^nKR. 

For  Gallagher  it  is  also  argued,  with  great  earnestness, 
that  the  court  should  have  discharged  him  from  further  cus- 
tody and  the  judgment  be  arrested,  because  in  case  No. 
65,427,  mentioned  in  the  statement,  he  pleaded  guilty  and 
the  court  im|K)sed  a  fine  of  $2,000  upon  him,  which  he  paid, 
which  indictment  and  punishment  he  claims  is  for  the  same 
conspiracy  as  the  one  charged  in  the  indictment  in  this 
case;  that  under  the  judgment  herein  he  would  be  punished 
a  second  time  for  the  same  offense. 

The  indictment  in  this  case,  as  will  be  seen  bj^  the  state- 
ment, charges  a  conspiracy  in  which  Gallagher  and  the 
other  plaintiffs  in  error  conspired  with  Jones,  Michaels, 
Rolfe  and  Sheridan  to  do  an  unlawful  act,  viz.,  by  promised 
rewards,  etc.,  to  unlawfully  procure  a  verdict  for  the  defend- 
ant in  a  cause,  describing  the  same,  before  a  justice  of  the 
peace  named.  The  indictment  in  case  No.  f)5,427  charges  a 
conspiracy  iri  which  Gallagher,  Simon,  Miller,  Brown,  Voor- 
hees  and  Peck  conspired  with  the  said  Jones  and  three 
other  persons,  viz.,  Boesse,  Gazely  and  Ward,  to  do  an 
unlawful  act,  viz.,  an  act  similar  to  the  one  described  in  the 
first  indictnaent,  the  only  difference  in  the  two  indictments 
in  that  regard  being  that  the  conspiracy  in  this  case  is 
alleged  to  have  been  entered  into  on  the  14th  day  of  April, 
while  in  case  No.  65,427  the  agreement,  it  is  alleged,  was 
made  on  April  21,  1902.  We  are  of  opinion  that  the  two 
indictments  charge  two  separate  and  distinct  conspiracies. 
The  allegation  as  to  the  time  in  the  two  indictments  may 
be  wholly  immaterial,  as  claimed  by  counsel,  but  it  seems 
clear  that  a  conspiracy  between  the  plaintiflFs  in  error,  Jones, 
Michaels,  Rolfe  and  Sheridan,  is  a  different  conspiracy  from 
one  entered  into  between  Gallagher  and  Simon,  two  of  the 
plaintiffs  in  error,  and   said  Jones,  together  with  Miller, 
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Brown,  Voorhees,  Peck,  Boesse,  Gazely  and  Ward.  In  the 
first  case  there  are  ten  persons  charged  with  the  conspiracy, 
while  in  the  second,  though  the  number  of  the  persons 
charged  is  ten,  only  three  of  them,  viz.,  Gallagher,  Simon 
and  Jones,  named  as  conspirators  in  the  first  case,  are  the 
same  as  those  named  as  conspirators  in  the  second  case. 
We  have  examined  the  evidence  in  both  cases,  and  the  evi- 
dence in  support  of  the  first  case  tends  to  show  a  conspiracy 
between  all  the  plaintiffs  in  error,  in  no  way  involving 
either  Miller,  Brown  nor  Voorhees,  three  of  the  persons 
charged  with  conspiracy  and  found  guilty  in  the  second 
case,  and  which  the  evidence  in  that  case  tends  to  support. 
Mr.  Bishop  in  his  Criminal  Law,  Vol.  1,  Sec.  886  (3d  Ed.), 
lays  down  the  rule  which  is  relied  on  by  counsel  for  Gal- 
lagher, by  which  it  may  be  determined  whether  the  offense 
is  the  same  under  two  different  indictments,  viz.: 

"The  test  is  whether,  if  what  is  set  out  in  the  second 
indictment  had  been  proved  at  the  trial  under  the  first,  there 
could  have  legally  been  a  conviction;  when  there  could  have 
been,  the  second  can  not  be  maintained;  when  there  could 
not,  it  can  be." 

Taking  this  rule,  which  seems  reasonable  and  has  the 
support  of  well-adjudicated  cases,  as  a  guide,  it  is  evident 
that  Gallagher  would  not  be  punished  under  the  judgment 
in  this  case  for  the  same  offense  to  which  he  pleaded  guilty 
as  above  stated.  It  is  unnecessary  to  consider  whether 
Gallagher  waived  his  defense  in  this  regard,  as  claimed  by 
counsel  for  the  state. 

For  Gallagher  the  claim  is  made  that  a  new  trial  can  not 
be  granted  to  one  defendant  in  a  conspiracy  case  and  judg- 
ment affirmed  as  to  the  others;  that  a  new  trial  must  be 
granted  to  all  or  none.  The  cases  cited  in  support  of  this 
contention,  viz.,  Eegina  v.  Gompertz,  58  E.  C.  L.  Rep.  84:1, 
and  Isaacs  v.  State,  48  Miss.  234,  do  not  support  the  claim. 
In  both  these  cases  the  verdict  was  joint,  and  for  that  rea- 
son they  have  no  application.  It  seems  manifest,  there 
being  a  separate  verdict  and  judgment  as  to  each  of  the 
plaintiffs  in  error,  that  there  may  be  an  affirmance  or 
reversal  as  to  one,  or  any  number,  or  all. 
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Effect  of  the  Errors. 
It  only  remains  to  consider  whether  the  judgments  as  to 
P.  H.and  John  O'Donnell,  Brady  and  Gallagher,  they  beino; 
separate  as  to  each  of  the  plaintiffs  in  error  and  based  on 
separate  verdicts,  should  be  reversed  or  affirmed  by  reason 
of  the  errors  pointed  out.  In  this  connection  it  should 
be  noted  that  plaintiff  in  error  Simon  has  dismissed  the  writ 
of  error  as  to  himself,  and  no  brief  nor  argument  has  been 
filed  on  behalf  of  either  of  the  plaintiffs  in  error  Lawrence  or 
Eothery.  We  do  not  on  that  account  consider  any  errors 
assigned  by  either  of  these  plaintiffs  in  error,  and  as  to  the 
last  two  the  judgment  must  be  affirmed. 

.  The  state's  case,  in  our  opinion,  after  the  most  careful 
reading  and  consideration  of  the  evidence  in  view  of  the  con- 
tentions of  the  different  counsel,  depends  mainly  upon  the 
evidence  of  its  witnesses  Michaels,  Jones,  Thomas  Ash- 
worth,  Green  and  Holbrook,  in  so  far  as  relates  to  the  proof 
of  the  conspiracy,  and  the  acts,  declarations  and  circum- 
stances which  tend  to  incriminate  the  different  persons 
charged  therewith.  Without  the  testimony  of  these  five 
witnesses,  and  especially  that  of  Michaels,  Jones  and  Green, 
the  verdict  could  not  stand.  Both  Jones  and  Michaels  are 
charged  with  the  conspiracy  and  have  admitted  their  guilt. 
Jones  was  not  indicted,  and  admits  that  when  he  confessed 
to  the  state's  attorney,  which  he  did  after  his  arrest  and 
imprisonment,  he  did  so  with  the  idea  that  he  would  get 
immunity — that  is,  as  he  says,  if  he  would  tell  the  story  he 
would  not  be  indicted.  He  also  admits  that  at  no  time 
since  he  first  told  his  story  to  the  state's  attorney  had  he 
been  out  of  the  company  of  police  officers  day  nor  night. 
Michaels  pleaded  guilty  to  a  felony  in  Minnesota  and  served 
a  term  in  the  penitentiary  of  that  state,  and  in  effect  admits 
on  cross-examination  that  he  told  his  story  to  avoid  indict- 
ment. He  has  not  been  indicted.  Six  witnesses  called  by 
the  defense  testified,  in  substance,  that  his  general  reputa- 
tion for  truth  and  veracity  among  people  who  knew  him 
was  bad,  and  that  they  would  not  believe  him  under  oath. 
The  state,  in  rebuttal,  called  six  witnesses  who  testified  to 
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Michaels'  general  reputation  for  truth  and  veracity  and 
that  it  was  good,  but  on  cross-examination  the  evidence  of 
each  of  these  last  six  witnesses  is  shown  to  be  of  little  value. 
The  witness  Green  is  shown  to  have  been  a  gambler,  is  not 
charged  with  conspiracy,  but  admits  that  he  took  part  in  it, 
and,  in  his  endeavor  to  have  himself  selected  as  a  juror  in 
the  Traction  case,  told  untruths.  Eight  witnesses  called 
for  the  defense,  apparently  reputable,  testify,  in  substance, 
that  Green's  general  reputation  for  truth  and  veracity  in 
the  community  in  which  he  lives  is  bad,  and  that  they 
would  not  believe  him  under  oath.  The  state  called  five 
witnesses  who  testified,  in  substance,  that  Green's  reputa- 
tion for  truth  in  the  community  was  good.  lie  was  directly 
impeached  by  one  witness  as  to  alleged  previous  contradic- 
tory statements  made  by  him  different  from  his  evidence 
for  the  state.  The  evidence  of  Thomas  Ash  worth,  as  we 
have  seen,  was  impprtant  to  the  state  if  the  matters  to 
which  he  testified  occurred  before  the  trial  of  the  Traction 
case,  but  if  they  were  after  that  trial,  as  testified  to  by 
several  witnesses  for  the  defense,  then  his  testimonj'  is  of 
no  probative  value.  His  evidence  as  to  the  date  of  these 
occurrences  is  ver}'  indefinite.  The  evidence  of  Ilolbrook 
is  very  important  to  the  state,  and  especially  in  its  bearing 
upon  the  guilt  of  Gallagher  and  John  O'Donnell,  but  if  the 
evidence  of  Jones,  Michaels  and  Green  is  not  to  be  credited, 
it  is  of  little  importance.  To  state  the  details  and  bearing 
of  the  evidence  of  these  several  witnesses  is  unnecessary; 
suffice  it  to  say,  if  they  are  to  be  believed,  their  evidence, 
in  Connection  with  the  other  evidence  in  the  case  on  the 
part  of  the  prosecution,  is  sufficient  to  sustain  the  verdict. 
The  testimony  of  the  plaintiffs  in  error  and  their  wit- 
nesses, if  they  are  to  be  credited,  would  justify  a  verdict  of 
acquittal.  Brady  and  the  O'Donnells  all  deny  all  knowl- 
edge or  connection  whatever  with  the  alleged  conspiracy, 
and  they  are  supported  by  the  evidence  of  quite  a  number 
of  witnesses  who  testify  to  matters,  conversations  and 
occurrences  tending  to  show  the  innocence  of  these  three 
plaintiffs  in  error.     These  three  plaintiffs  in  error  called 
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numerous  witnesses,  many  if  not  all  of  them  reputable 
persons  of  good  standing,  who  testified  in  substance  that 
the  reputations  of  the  O'Donnells  and  Brady  for  honesty 
and  integrity  and  as  law-abiding  citizens,  were  good. 
Thirty-five  such  witnesses  testified  in  behalf  of  John 
O'Donnell,  thirty-nine  witnesses  in  behalf  of  Brady,  and 
forty-three  witnesses  in  behalf  of  P.  11.  O'Donnell.  The 
state  produced  no  evidence  in  opposition  to  these  character 
witnesses.  The  evidence  in  support  of  the  defense  of  Galla- 
gher is  not  so  strong  as  that  in  behalf  of  the  O'Donnells 
and  Brady.  He  is  shown  to  have  been  convicted  of  the 
crime  of  forgery  and  sentenced  to  one  year  in  the  peniten- 
tiary and  served  seven  months  of  that  time.  As  we  have 
seen,  he  was  not  permitted  to  show  that  he  was  pardoned. 
And  he,  associated  with  the  state's  witnesses  Green  and 
Michaels,  knew  Jones  three  or  four  years  prior  to  the  Trac- 
tion trial,  and  admits  conversations  with  him  prior  to  the 
trial,  and  that  he  made  arrangements  with  Jones  by  which 
he  was  to  get  certain  disreputable  persons  that  he  knew 
upon  the  Traction  jury — in  effect  admits  a  conspiracy 
between  himself  and  Jones  to  benefit  their  impecunious  and 
disreputable  friends  by  getting  them  upon  the  Traction 
jury  so  that  they  could  earn  some  money.  To  state  and 
discuss  all  the  conflicting  evidence  in  the  case  and  show 
its  bearing  and  probative  value  in  establishing  the  charge 
of  conspiracy  and  the  defense  of  these  plaintiffs  in  error 
thereto,  would  require  many  days  and  would  be  unprofitable. 

The  other  rulings  of  the  court  of  which  complaint  is 
made  have  been  considered.  They  are  either  similar  to 
those  specifically  mentioned  and  present  no  greater  reason 
for  reversal  than  those  referred  to,  or  where  they  present 
different  questions,  we  think  the  rulings  were  not  erroneous. 

The  clear  weight  of  the  evidence,  considered  in  all  its 
bearings,  in  our  opinion  is  with  the  verdict  as  to  Gallagher, 
and  the  majority  of  the  court,  not  including  the  writer,  is 
of  opinion  that  the  jury,  acting  reasonably  under  the  evi- 
dence, could  have  reached  no  other  conclusion  than  that  of 
guilt  beyond  a  reasonable  doubt  as  to  Gallagher. 
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As  to  John  O'Donnell,  a  like  majority,  not  including  the 
writer,  is  of  opinion  that  the  evidence  warrants  the  ver- 
dict. We  all  agree  that  as  to  him  the  verdict  can  not  be 
said  to  be  against  the  decided  weight  of  the  evidence. 

These  conclusions  make  pertinent  the  following  cases, 
viz.:  Steffy  v.  People,  130  111.  99;  Lathrop  v.  People,  197 
III.  169-74;  Bonardo  v.  People,  182  111.  417-20;  Siebert  v. 
People,  143  111.  571-91;  Henry  v.  People,  198  111.  162-82; 
Schroeder  v.  People,  196  III.  214. 

It  was  said  by  the  Supreme  Court  in  the  Steflfy  case,  and 
the  language  is  quoted  and  approved  subsequently  in  the 
Lathrop  case : 

"Whether  the  evidence  warranted  the  verdict  was  a 
question  of  fact  peculiarly  within  the  province  of  the  jury 
to  determine,  and  great  weight  is  to  be  given  to  their  find- 
ings. Courts  are  reluctant  to  substitute  their  opinion  for 
that  of  the  jury  upon  controverted  questions  of  fact.  To 
justify  this  court  in  reversing  on  the  ground  that  the 
evidence  was  insufficient,  it  must  appear  that  the  finding 
of  the  jury  is  not  sustained  by  the  evidence  or  that  it  is 
palpably  contrary  to  the  decided  weight  of  the  evidence. 
It  is  only  when  this  court  is  able  to  see  from  a  careful  con- 
sideration of  the  whole  testimony  that  there  is  clearly  a 
reasonably  Arell-founded  doubt  of  the  guilt  of  the  accused, 
that  it  will  interfere  on  the  ground  that  the  evidence  does 
not  support  the  verdict."  Citing  Gainev  v.  People,  97  III. 
270;  Hanrahan  v.  People,  91  III.  142;  iRogers  v.  People, 
98  111.  581. 

To  a  like  effect  are  the  other  cases  cited.  In  view  of 
these  decisions  said  majority  of  the  court  is  of  opinion  that 
notwithstanding  the  errors  mentioned,  none  of  which  said 
majority  believe  affected  the  result  as  to  Gallagher  and 
John  O'Donnell,  the  judgment  as  to  these  two  plaintiffs 
in  error  should  be  affirmed. 

As  to  the  plaintiffs  in  error  Brady  and  P.  II.  O'Donnell, 
the  state's  case  is  neither  so  clear  nor  satisfactory  as  that 
relating  to  Gallagher  and  John  O'Donnell.  And  inasmuch 
as  the  erroneous  instruction  No.  27,  hereinbefore  referred 
to,  affects  only  these  two  plaintiffs  in  error,  we  think  the 
judgment  as  to  them  should  be  set  aside  and  a  new  trial 
awarded. 
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Dissent  of  W  kiter. 

The  writer,  after  the  most  deliberate  consideration,  can 
not  assent  to  the  views  of  the  majority  of  the  court  as  to 
the  effect  of  the  numerous  errors  mentioned  upon  the  ji>ry's 
verdict  as  to  John  O'Donnell  and  Gallagher. 

Every  person  charged  with  crime,  however  guilty  as 
matter  of  fact,  is  entitled  to  a  fair  and  impartial  trial, 
conducted  according  to  the  forms  of  law  and  approved 
precedents,  before  a  jury  which  is  not  affected  by  any 
remarks  or  language  of  court  or  counsel  calculated  to 
inflame  their  passions  or  to  create  any  bias  or  prejudice  in 
their  minds  against  him.  Such  person  is  also  entitled  to 
have  placed  before  the  jury  all  competent  and  materijil 
evidence  in  his  favor,  and  to  have  excluded  all  improper 
evidence  offered  against  him  calculated  to  bias  or  preju- 
dice the  jury.  The  different  errors  in  the  trial  have  been 
as  fully  stated  as  are  necessary,  and  need  no  comment. 
These  two  plaintiffs  in  error  have  not,  by  their  trial,  been 
given  their  legal  rights.  Inasmuch  as  the  law  is  settled 
that  once  the  conspiracy,  such  as  is  here  charged,  is  estab- 
lished, each  conspirator  is  liable  for  all  the  acts  done  and 
declarations  made  by  the  others  in  carrying  out  the  general 
agreement,  when  within  the  general  scope  of  sucli  con- 
spiracy. Lamb  v.People,96  111.  73;  Hamilton  v.  People,  113 
111.  34;  6  Am.  &  Eng.  Ency.  of  Law,  866,  and  cases  cited. 

This  being  true,  and  there  being  evidence  tendinis  to  - 
establish  the  conspiracy  charged  as  to  all  the  plaintilFs  in 
error,  all  the  incriminating  evidence  against  each  of  the 
plaintiffs  in  error  is  competent  against  the  others.  What 
tends  to  bias  or  prejudice  the  jury  as  to  one  would  natu- 
rally affect  all  the  others,  and  if  the  testimony  of  one  or 
more  of  the  "plaintiffs  in  error,  which  is  favorable  to  the 
others,  is  disregarded,  or  given  slight  consideration  by  the 
jury,  because  of  such  bias  or  prejudice,  then  the  trial  is  not 
fair  and  impartial.  Whatever  was  prejudicial  as  to  P.  II. 
O'Donnell  and  Brady  (aside  from  the  twenty-seventh  instruc- 
tion, which  related  to  them  only),  or  to  Simon  or  Lawrence, 
would   naturally  have  an  effect  upon  the  jury  in  consider- 
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ing  the  cases  of  John  O'Donnell  and  Gallagher.  If  the 
evidence  of  P.  H.  O'Donnell,  Brady,  Simon  or  Lawrence, 
or  either  of  their  witnesses,  was  to  any  extent  discredited 
because  of  the  errors  committed  on  the  trial,  which  the 
writer  thinks  was  the  case,  the  fact  would  have  a  material 
bearing  upon  the  verdict  as  to  Gallagher  and  John  O'Don- 
nell, and  for  that  reason  they  did  not  have  the  fair  and 
impartial  trial  to  which  they  were  entitled.  The  same 
errors,  omitting  the  instruction  referred  to,  which  justify 
the  reversal  as  to  P.  H.  O'Donnell  and  Brady,  in  the  writer's 
opinion,  require  a  reversal  as^  to  Gallagher  and  John 
O'Donnell. 

The  language  used  by  the  Supreme  Court  in  the  Steffy 
case,  which  has  been  quoted,  was  with  reference  to  a  claim 
that  the  verdict  was  clearly  against  the  weight  of  the 
evidence,  and  the  record  presented  no  other  available 
ground  of  error.  In  the  Lathrop  case,  where  the  language 
in  the  Steffy  case  was  approved,  the  court  was  discussing 
a  claim  of  the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  and,  among  other  things,  said : 

"In  the  absence  of  errors  of  law,  the  court  will  not 
set  aside  a  verdict  unless  it  is. manifestly  erroneous." 

The  court  also  discussed  two  other  alleged  erroneous  rul- 
ings of  the  trial  court,  and  held  that  they  were  not  error. 
Neither  of  the  other  cases  cited  on  this  point  is,  in  the 
writers  opinion,  as  strong  as  the  two  referred  to,  and 
should  not  control  the  decision  as  to  John  O'Donnell  and 
Gallao:her. 

In  Ilaggio  V.  People,  135  111.  533,  the  Supreme  Court,  in 
speaking  of  erroneous  remarks  and  statements  of  the  state's 
attorney,  said : 

"  The  trial  court  erred  in  overruling  defendant's  objec- 
tions to  these  statements,  and  while  a  court  of  review  will 
always  hesitate  to  set  aside  a  conviction  for  such  error 
alone,  yet  in  a  case  like  this,  where  there  is  much  reason  to 
fear  that  the  verdict  was  not  the  result  of  a  dispassionate 
consideration  of  all  the  evidence  in  the  case,  it  becomes 
material  and  substantial  error." 

To  the  same  effect  in  principle  are :    McDonald  v.  People, 
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12«  III.  150-5;  Feinberg  v.  People,  174  111.  609-17;  Synon, 
V.  People,  188  111.  609-26;  Henry  v.  People,  198  111.  162-85- 
Wetzel  V.  Meranger,  85  111.  App.  457;  W.  0.  St.  R.  R  Co. 
V.  Kean,  104  111.  App.  147. 

In  the  Feinberg  case  the  court,  in  speaking  of  remarks 
of  the  trial  judge,  said : 

"  The  evidence  may  have  been  sufficient  to  authorize  a 
conviction,  but  that  was  a  question  for  the  jury,  and  not 
for  the  court,  and  it  was  clcjarlv  error  for  the  court  to 
express  any  opinion  in  the  hearfng  of  the  jury  as  to  the 
force  or  effect  of  the  evidence  upon  the  question  of  the 
guilt  or  innocence  of  the  accused." 

The  last  two  cases  cited  are  civil  cases,  but  unwarranted 
remarks  of  counsel  were  held  to  be  reversible  error,  and  the 
latter  case  was  reversed  solely  because  of  counsel's  remarks 
in  argument  to  the  jury,  in  which  he  said  he ''  loathed 
and  detested  "  one  of  appellant's  witnesses,  and  in  strong 
language  questioned  the  truthfulness  of  anything  the  wit- 
ness might  state  under  oath,  although  the  trial  judge 
ruled  that  the  statements  were  improper  and  after  the  rul- 
ing counsel  asked  that  the  remarks  be  stricken  out.  Surely, 
if  justice  required  a  reversal  for  such  remaricsinacivil  case, 
no  less  stringent  rule  should  apply  in  a  criminal  case  in 
which,  as  in  this  case,  the  life  reputation  of  John  O'Don- 
nell,  as  well  as  the  liberty  of  both  these  defendants,  is  at 
stake,"  and  much  of  the  evidence  on  which  the  verdict  is 
based,  to  say  the  least,  comes  from  persons  of  questionable 
character  and  credibility^. 

The  writer  is  further  of  opinion  that  it  is  apparent  from 
the  verdict  that  the  jury  was  prejudiced  by  the  error 
referred  to  as  to  Gallagher,  because  while  they  found  P. 
H.  O'Donnell  and  Brady,  whom  the  state's  attorney  in  his 
argument  called  the  "arch  conspirators,"  guilty  of  the 
same  conspiracy,  they  are  let  oflF  with  a  fine  and  he  is  sen- 
tenced to  the  penitentiary.  If  they  were  guilty,  their 
punishment  should  at  least  have  been  equal  to  that  imposed 
on  Gallagher. 

B'or  the  reasons  stated  in  the  majority  opinion  the  judg- 
ment as  to  the   plaintiffs  in  error   William  J.  Gallagher, 
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John  O'Donnell,  Hammond  T.  Lawrence  and  Herbert 
Rothery  is  affirmed,  and  as  to  the  plaintiflfs  in  error  Patricb' 
H.  O'Donnell  and  James  T.  Brady  it  is  reversed  and  the 
cause  remanded. 


Augusta  Lehmann  et  al.^  Executors^  v.  Warren  Webster 

&  Go. 

1.  Contracts— -4  Party  Can  Not  Avail  Himself  of  the  Non-Per- 
formance He  Has  Himself  Occasioned. — A  party  who  ]ireveiits  a  things 
being  done  within  the  time  stipulated,  will  not  be  allowed  to  avail  him- 
self of  the  non-performance  he  has  himself  occasioned,  and  thus  avoid 
his  agreement. 

2.  Trials— Ti-Tien  Trial  Court  May  Consolidate  Cases  for  Trial.— 
Where  two  causes  based  upon  the  same  contract,  in  w^hich  the  plaint- 
iflfs in  the  one  case  are  the  defendants  in  the  other,  and  vice  versa^  are 
on  trial,  the  court  may  in  its  discretion  compel  the  parties  to  consoli- 
date the  cases. 

8.  Same—  Where  it  is  Immaterial  Whether  Cases  Are  Consolidated  or 
Tried  Separately . — Where  the  rights  of  all  pei-sons  are  protected,  it  is 
immaterial  whether  the  cases  are  consolidated  and  a  single  verdict 
taken  and  a  single  judgment  rendered  therein,  or  are  separately  enti- 
tled and  separate  verdicts  and  judgments  entered." 

4.  Appellate  Court  Vukctick— Everything  upon  Which  Error  is 
Assigned  Must  Appear  in  the  I^inted  Abstract  of  the  -Record.- Every- 
thing upon  which  error  is  a.ssigned  must  appear  in  the  printed  abstract 
of  the  record.  It  is  not  the  duty  of  an  appellate  tribunal  to  perform 
tlie  work  of  counsel  by  examining  the  record  for  alleged  errors  which 
do  not  appear  in  the  abstract  filed  in  the  case. 

5.  Sa^ie— Irregular  Action  of  Trial  Court  Not  Injuring  Appellant  is 
Not  Ground  for  Reversal. — The  action  of  the  trial  court,  even  though 
irregular,  is  not  cause  for  reversal  where  it  has  not  injured  the  appel- 
lant. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge  presiding.  Heard  in  this  court  at 
the  October  term,  1902.     Affirmed.     Opinion  filed  November  12,  1903. 

August  3,  1899,  appellee  brought  an  assumpsit  against 
Augusta  Lehmann,  conservatrix  of  the  estate  of  Ernst  J. 
Lehmann,  distracted,  and  filed  therein  a  declaration  con- 
sisting of  the  common  counts  only.     To  this  declaration  the 
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defendant  pleaded  non-asaumpsit  Afterward  Lehmann 
died  and  appellants  as  his  executors  were  substituted  as 
defendants.  March  18,  1901,  the  declaration  was  amended 
by  the  filing  of  additional  counts,  in  which  it  is  averred 
that  February  7,  1898,  appellee  submitted  to  said  conserva- 
trix  a  written  proposition  (which  is  set  forth  in  extensd)  to 
furnish  and  erect  the  "  Webster  System  of  Steam  Heating  " 
with  all  appliances  in  the  building  under  her  charge  as  such 
conservatrix,  situate  on  State,  Twenty-third  and  Dearborn 
streets,  in  the  city  of  Chicago;  that  the  next  day  she,  in 
writing,  accepted  such  proposition  and  it  became  a  con- 
tract; that  in  the  same  month  appellee  began  work  under 
the  contract,  and  yet  while  engaged  in  its  performance 
without  fault  or  default  on  the  part  of  appellee,  said  con- 
servatrix, without  legal  excuse,  discharged  appellee  from 
the  further  performance  of  the  work,  unlawfully  discon- 
nected said  system,  and  did  not  permit  appellee  to  com- 
plete its  contract;  and  that  there  is  a  balance  due  appellee 
upon  said  contract  of  $1,683. 

July  18,  1899,  Augusta  Lehmann,  conservatrix,  began  a 
suit  in  attachment  against  appellee  in  which  she  filed  the 
common  counts,  with  interrogatories  to  garnishees.  In 
reply  appellee  filed  a  plea  of  iion-assumpsit  Then  came 
the  death  of  Lehmann  and  the  substitution  of  the  executors 
as  plaintiffs.  An  amended  declaration  was  filed  March  12, 
1901,  setting  up  the  same  proposition  as  is  shown  in  the 
amended  declaration  of  appellee,  and  its  acceptance;  that 
appellee  did  furnish  and  erect  in  said  building  its  system  of 
steam  heating;  that  appellee  did  not  keep  its  promises  and 
warranties  contained  in  the  contract,  in  this,  that  such  sys- 
tem did  not  produce  a  perfect  circulatioii  of  steam  through- 
out said  building,  and  did  not  heat  said  building,  etc.; 
that  by  reason  thereof  said  system  became  of  no  value;  that 
appellee  promised  to  remedy  such  defects,  but  failed  so  to 
do;  that  thereupon  appellee  was  notified  to  remove  such 
system  from  the  building,  and  that  the  same  would  not  l)e 
accepted  and  paid  for;  and  that  while  said  system  was  being 
erected  there  had  been  paid  appellee  upon  said  contract  the 
sum  of  $2,300,  which  appellants  are  entitled  to  recover. 
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March  18,  1901,  the  following  order  was  entered  in  these 
two  suits : 

*'By  af]^TX3ement  of  parties  made  in  open  court  it  is 
ordered  by  the  court  that  the  case  of  Warren  Webster  & 
Company  v.  Augusta  Lehmann  et  ah,  executors,  etc.,  gen- 
eral No.' 197,780,  Circuit  Court  of  Cook  County,  be  and  the 
same  is  hereby  cotsolidated  with  this  cause. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  upon  the  trial  of  said  consolidated  cause  the  parties 
thereto  may  offer  in  evidence  all  evidence  of  whatsoever 
kind  or  nature  which  would  be  admissible  or  competent  if 
said  two  causes  were  tried  separately  and  independently  of 
each  other,  and  that  the  pleadings  in  said  two  causes  hereby 
consolidated  shall  stand  as  notice  to  the  respective  parties 
of  what  the  other  intends  to  prove  upon  the  trial  of  said 
cause,  in  the  same  manner  and  to  the  same  extent  as  though 
the  same  were  specially  pleaded  herein. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  any  judgment  may  be  entered  in  said  consolidated 
cause  which  would  be  a  proper  judgment  to  be  entered  in 
either  of  said  causes  so  consolidated,  as  aforesaid;  and  that 
this  consolidation  shall  be  without  prejudice  to  the  rights 
of  the  plaintiff  by  reason  of  the  recognizance  entered  into 
August  4,  1900. 

It  is  further  ordered  by  the  court  that  the  plea  of  the 

f general  issue,  heretofore  filed  herein  to  the  plaintiff's  dec- 
aration,  may  stand  to  the  declaration  as  amended,  and  that 
said  consolidated  cause  shall  be  entitled  Augusta  Lehmann, 
etc.,  v.  Warren  Webster  (te  Company." 

When  the  cause  was  reached  for  trial  the  following  addi- 
tional stipulation  was  entered  into : 

"  For  the  purpose  of  the  trial  of  this  consolidated  cause 
Warren  Webster  &  Company  may  be  considered  plaintiff 
and  Augusta  Lehmann  and  Otto  Young,  executors  of 
the  last  will  and  testament  of  Ernst  J.  Lehmann,  deceased, 
may  be  considered  defendants." 

At  the  trial  the  judge  gave  to  the  jury  two  forms  of  ver- 
dicts in  each  original  case.  In  Lehmann  v.  Warren  Webster 
tt  Co.  the  jury  found  the  issues  for  appellee;  and  in  Warren 
Webster  &  Co.  v.  Lehmann  they  found  the  issues  for  appel- 
lant and  assessed  its  damages  at  $1,604.18.  Motions  for 
now  trial  were  interposed  and  heard.     The  court  rendered 


Chicago— First  Disteict— A.  D.  1903.     301 

Lelimann  v.  Warren  Webster  &  Co. 

a  separate  judgment  upon  each  of  the  verdicts.      From 
those  judgments  appeals  were  perfected. 

Willis  Smith  and  Henry  L.  Wallace,  attorneys  for 
appellants. 

Randall  W.  Burns,  attorney  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

First.  Appellants  say  that  after  the  two  causes  were 
consolidated,  there  was  but  one  cause  pending;  and  there- 
fore, at  the  trial  there  could  be  but  one  verdict  and  one 
judgment;  and  hence  the  action  of  the  trial  judge  in  direct- 
ing the  jury  to  bring  in  two  verdicts,  one  in  each  original 
case,  and  his  action  thereafter  in  entering  two  judgments 
against  appellants,  were  reversible  errors;  and  also  that 
the  instruction  to  the  jury  to  bring  in  two  verdicts  was 
prejudicial  to  appellants. 

Here  were  two  causes  bused  upon  the  same  contract,  in 
which  the  plaintiffs  in  the  one  case  were  the  defendants 
in  the  other,  and  vice  versa.  The  evidence  competent  in 
one  case  was  competent  in  the  other.  The  primary  object 
of  the  order  of  consolidation  was  that  but  one  jury  should 
be  called  and  the  evidence  be  produced  but  once  in  the 
disposition  of  both  cases.  Had  the  court  seen  fit,  in  its 
discretion  it  might  have  compelled  the  parties  to  consoli- 
date these  cases  for  trial.  (Mutual  Life  Ins.  Co.  v.  Hillmon, 
U5  U.  S.  285,  292;  Worthy  v.  Chalk,  10  Rich.  (S.  C.)  141; 
Land  Co.  v.  Peck,  112  111.  408;  Miles  v.  Danforth,  37  111. 
156,  162.)  T)ie  trial  judge  saw  fit  to  interpret  this  order 
as  consolidating  these  causes  for  trial,  and  to  direct  the 
jury  to  return  a  verdict  in  each  case.  The  abstract  does 
not  show  that  appellants  made  objection  or  took  exception 
to  this  action  on  the  part  of  the  learned  trial  judge. 
Everything  upon  which  error  is  assigned  must  appear  in 
the  printed  abstract  of  the  record.  It  is  not  the  duty  of  an 
appellate  tribunal  to  perform  the  work  of  counsel  by  exam- 
ining the  record  for  alleged  errors  which  do  not  appear 
in  the  abstract  filed  in  the  cause.     Douglass  v.  Miller,  1U2 
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111.  App.  345,  and  cases  cited;  City  Electric  Ry.  Co.  v. 
Jones,  161  111.  48. 

No  damages  to  appellants  are  alleged  or  shown  to  have 
resulted  from  the  direction  of  the  court  to  the  jury  to 
return  a  verdict  in  each  case,  or  from  the  entry  of  a  sepa- 
rate judgment  in  each  case.  We  can  not  conceive  how- 
appellants  were  thereby  injured.  All  the  costs  which 
accompany  the  two  judgments  would  have  followed  a  single 
judgment  in  the  consolidated  case.  The  action  of  the  court 
in  these  particulars,  not  having  injured  appellants,  even 
though  irregular,  which  we  do  not  decide,  is  not  cause  for 
reversal.  Where  the  rights  of  all  persons  are  protected  it 
is  immaterial  whether  the  cases  were  consolidated  and  a 
single  verdict  taken  and  a  single  judgment  rendered 
therein,  or  were  separately  entitled  and  separate  verdicts 
and  judgments  entered.  In  re  Hodgman  Est..  56  Hun,  648; 
In  re  Shipman's  Est.,  82  Hun,  108;  Land  Co.  v.  Peck,  112 
111.  408,  435. 

Second.  Appellants  contend  that  appellee  did  not  make 
out  2,  prima  fame  case  under  its  declaration,  and  therefore 
was  not  entitled  to  a  verdict  in  its  favor. 

There  are  two  clauses  in  the  contract,  dated  February  7, 
1898,  that  are  here  material : 

*'l.  The  terms  of  payment  on  this  work  are  :  Eighty- 
five  (85)  per  cent  of  all  labor  and  materials  as  the  work 
progresses;  the  other  fifteen  (15)  per  cent  of  labor  and  ma- 
terial thirty  (30)  days  after  completion,  the  tot^l  of  which 
shall  not  exceed  twenty-nine  hundred  dollars  ($2,900). 
The  balance  of  the  above  named  price  ($1,083)  is  to  be 
paid  at  the  end  of  the  present  heating  season,  and  upon 
the  demonstration  of  the  above  guarantees." 

"  2.  That  we  will  make  good  any  defect  in  workman- 
ship, materials  or  effectiveness,  that  may  be  apparent 
witnin  one  year  from  completion  of  the  apparatus  without 
cost  to  you." 

Under  the  latter  clause,  if  the  contract  was  substantially 
completed  "at  the  end  of  the  present  heating  season," 
then  appellee  had  until  February  7,  1899,  "  to  make  good 
any  defect  in  workmanship,  materials  or  effectiveness."    It  is 
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admitted  that  this  steam  heating  plant  was  disconnected  by 
appellants  December  12,  1898.  There  is  a  serious  conflict 
in  the  evidence  as  to  whether  or  not  this  system  was  substan- 
tially completed  before  the  close  of  the  heating-  season  in  the 
spring  of  1898.  The  determination  of  this  question  rested 
with  the  jury.  They  found  by  their  verdict  that  it  had 
been  so  completed.  We  have  examined  the  record  and 
think  that  finding  is  fairly  supported  by  the  evidence. 
Undoubtedly  this  system  was  not  as  "eflfective"  as  was 
intended  or  as  expected.  Appellee,  by  its  continued  efforts 
during  the  fall  of  1898,  up  to  and  including  the  date  that 
appellants  disconnected  the  system,  impliedly  admits  this 
fact.  But  appellee,  under  the  contract,  had  until  February 
7, 1899,  in  which  to  make  the  system  "  effective."  Until  the 
expiration  of  that  time,  unless  appellee  abandoned  the 
work  (of  which  there  is  no  sufficient  proof),  appellants 
had  no  right  to  disconnect  the  system. 

We  have  examined  the  instructions  tendered  by  appel- 
lants, which  were  modified  by  the  court  before  they  were 
given  to  the  jury.  In  these  modifications  there  was  no 
error. 

The  first  instruction  given  for  appellee  does  not  state  the 
time  in  which  the  contract  was  to  be  completed.  This 
omission  is  not  reversible  error,  for  the  system  was  discon- 
nected by  appellants  before  the  time  given  appellee  by  the 
contract  in  which  to  render  it  effective  had  expired.  Hence 
such  omission  was  immaterial. 

A  party  who  prevents  a  thing  being  done  within  the 
time  stipulated  will  not  be  allowed  to  avail  himself  of  the 
non-performance  he  has  himself  occasioned,  and  thus  avoid 
his  agreement.  People  v.  Holden,  82  111.  93;  Marsh  v. 
Kauft*.  74  111.  189;  Evans  v.  Chicago  &  R.  I.  Ry.  Co.,  26 
111.  189;  Western 'Union  R.  R.  Co.  v.  Smith,  75  111.  496; 
Barton  v.  Gray,  57  Mich.  622. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Pittsburgh,  Fort  Wayne  and  Chicago  B.  B.  Co.  t.  Louis 
Moore,  by  His  Next  Friend. 

1 .  Evidence— JSJinrfencc  to  Prove  Statu  tea  of  This  Sta  te  Not  Necessary. 
— It  is  not  necessary  to  offer  evidence  to  prove  the  statutes  of  this  state 
set  up  in  the  declaration. 

2.  Appell.kte  Court  Fractice— Exception  Must  be  Preserved  to 
Court's  Ruling  in  Order  to  Avail  of  It. — Appellant  can  not  avail  of  error 
consisting  of  improper  remarks  made  by  counsel  in  the  presence  of  the 
jury,  where  no  exceptions  were  preserved  to  any  ruling  of  the  court  or 
failure  to  rule. 

8.  Instructions— Owif/i/igf  Element  of  the  Intelligence  of  a  Child,— 
An  instruction  that  by  ordinary  care  the  law  means  such  a  degree  of 
care  under  the  circumstances  and  in  the  situation  in  which  the  plaint- 
iff was  placed,  so  far  as  they  may  be  shown  by  the  evidence,  as  an  ordi- 
narily prudent  child  would  exercise  urider  the  circumstances  and  in  the 
same  situation,  for  one  of  his  age  and  experience,  is  subject  to  criticism 
in  that  it  omits  the  element  of  the  intelligence  of  the  child.  The  instruc- 
tion instead  of  the  phrase  *'  for  one  of  his  age  and  experience,"  should 
have  been  **  for  one  of  his  age,  capacity  and  experience." 

4.  Same— SYah'ngf  Certain  Matters  as  Constituting  Negligence,  Prop- 
erly Refused.— loBtructiQUs  which  tell  the  jury  in  effect  that  certain 
matters  mentioned  in  the  instruction  constitute  negligence,  are  prop- 
erly refused. 

5.  Hypothetical  Questions— W7iere  Court  in  Its  Discretion  May 
Allow  a  Question  in  Part  Without  Any  Su2)port  in  the  Evidence,— The 
court  in  its  discretion  may  allow  a  hypothetical  question  in  part  with- 
out any  support  in  the  evidence  upon  the  statement  of  counsel  that  the 
lacking  evidence  would  be  thereafter  supplied. 

6.  Da'Axqes— Testimony  of  Physician  as  to  Consequences  Which  Are 
Contingent,  Sjyeculative  or  Merely  Possible,  Are  Not  Proper.— Testimony 
as  to  consequences  of  an  injury  which  are  contingent,  speculative  or 
merely  possible,  are  not  proper  to  be  considered  in  ascertaining  the 
damages. 

7.  Same— Degree  of  Proof  Required  as  to  Particular  Results  of 
Injury.— The  jury  should  take  into  consideration  as  an  element  of  dam- 
ages only  such  testimony  on  the  subject  of  the  permanency  of  the 
injuries  of  the  plaintiff  as  show  that  there  is  a  reasonable  certaint)' 
of  a  particular  result  si^cified. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Reversed 
and  remanded.  Mr.  Justice  Windes,  dissenting.  Opinion  filed  Novem- 
ber 12, 1903.    Rehearing  denied  and  opinion  modified  November  23, 1903. 
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Statement. — Appellee,  a  minor  aged  twelve  years,  on 
January  24,  1899,  being  injured  by  one  of  appellant's  loco- 
motive engines  with  train  of  cars  attached  thereto,  brought 
suit  by  his  next  friend  to  recover  damages,  a  trial  of  which 
before  the  court  and  a  jury  resulted  in  a  verdict  in  his 
favor  of  $15,000  and  a  judgment  thereon,  from  which  this 
appeal  is  taken. 

The  declaration  consists  of  thirteen  counts,  making 
various  charges  of  negligence  which  it  is  alleged  caused 
appellee's  injuries,  including  a  failure  to  warn  appellee  of 
the  approach  of  the  locomotive  and  train,  negligence  gen- 
erally in  the  operation  of  its  train,  failure  to  station  a  look- 
out or  lookouts  to  warn  plaintiff,  and  failure  to  warn  him 
by  any  barrier  or  suitable  device,  as  well  as  negligence  in 
failing  to  comply  with  certain  statutes  of  this  state  and 
divers  ordinances  of  the  city  of  Chicago  which  are  set  up 
in  the  several  counts.  No  evidence  was  offered  on  the 
trial,  of  any  statutes,  or  of  the  ordinances  of  the  city  set  up 
in  the  declaration,  and  the  verdict,  if  justified,  must  be  based 
upon  the  other  counts  referred  to.  The  plea  was  the  gen- 
eral issue. 

Among  other  instructions  given  for  appellee  was  the 
following : 

"  11.  By  ordinary  care  the  law  means  such  a  degree  of 
care  under  the  circumstances  and  in  the  situation  in  which 
the  plaintiff  was  placed,  so  far  as  they  may  be  shown  by 
the  evidence,  as  an  ordinarily  prudent  child  would  exercise 
under  the  circumstances  and  in  the  same  situation,  for  one 
of  his  age  and  experience." 

At  the  close  of  the  plaintiff's  evidence  appellant  asked 
the  court,  by  a  written  instruction,  to  direct  a  verdict  in  its 
favor,  which  was  overruled.  The  request  was  renewed  at 
the  close  of  all  the  evidence  and  again  overruled, 

George  Willard  and  Charles  E.  Zollars,  attorneys  for 
appellant. 

John  B.  Rrady  and  Moses,  Rosenthal  &  Kennedy,  attor- 
neys for  appellee. 

Vou  CX  20 
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Mr.  Justice  Windes  delivered  the  opinion  of   the  court. 

For  appellant  it  is  claimed  that  a  verdict  in  its  favor 
should  have  been  directed  by  the  court,  for  the  reason  that 
it  appears  from  the  evidence  that  the  appellee  failed  to  exer- 
cise ordinary  care  for  his  own  safety,  and  that  appellant 
was  f^uilty  of  no, negligence.  It  is  unnecessary  to  state  the 
evidence  of  the  various  witnesses  bearing  upon  these  two 
questions,  since,  for  reasons  which  will  be  stated,  a  new 
trial  must  be  awarded,  and  after  a  full  consideration  of  the 
evidence,  in  the  light  of  counsel's  arguments,  we  think  it 
presented  matters  for  the  consideration  of  the  jury,  and 
that  the  learned  trial  judge  did  not  err  in  overruling  appel- 
lant's motions  to  direct  a  verdict  in  its  favor.  While  it  is 
true  that  no  evidence  of  the  statutes  or  ordinances  set  up 
in  different  counts  of  the  declaration  was  offered,  it  does 
not  follow  that  there  could  be  no  recovery  under  the  other 
counts  mentioned  in  the  statement  preceding  this  opinion, 
which,  if  supported  by  the  evidence,  would  justify  a  recov- 
ery without  reference  to  the  ordinances.  It  was  not  neces- 
sary to  offer  evidence  to  prove  the  statutes  of  this  state  set 
up  in  the  declaration. 

Counsel  for  appellee,  during  the  progress  of  the  trial, 
made  numerous  improper  remarks  in  the  presence  of  the 
jury,  which  were  calculated  to  arouse  prejudice  against  the 
appellant,  but  while  nunaerous  objections  were  made  by 
appellant's  counsel,  no  exceptions  were  preserved  to  any 
ruling  of  the  court  or  failure  to  rule.  Appellant  can  not, 
as  has  been  frequently  held,  avail  of  error  of  this  kind 
without  an  exception  having  been  preserved  either  to  the 
court's  ruling  or  its  failure  to  rule.  Quincy  Gas.  &  E.  Co. 
V.  Baumann,  203  111.  295,  and  cases  cited. 

It  is  further  claimed  that  instruction  eleven,  quoted  in 
the  statement,  is  erroneous  because  it  uses  the  word  "  child  " 
instead  of  "  person,"  but  we  are  of  opinion  that  the  jury 
could  not  have  been  misled  by  the  instruction  for  that  rea- 
son. We  think,  however,  that  the  instruction  is  subject  to 
criticism  in  that  it  omits  the  element  of  the  intelligence  of 
the  child.     The  instruction,  instead  of  the  phrase  "  for  one 
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of  his  age  and  experience,"  should  have  been  "  for  one  of 
his  age,  capacity  and  experience."  E.  R.  Co.  v.  Slater,  129 
111.  91-9;  City  of  Chicago  v.  Keefe,  lU  111.  222-9. 

The  error,  if  any,  in  this  regard,  may  be  corrected  on 
another  trial. 

The  appellee's  eighth  instruction,  which  is  criticised,  pre- 
sents no  ground  for  reversal,  nor  does  the  refusal  of  appel- 
lant's instructions  Nos.  2,  3,  4,  6,  6,  7  and  8.  We  think 
the  eighth  instruction  of  appellee,  which  relates  to  the 
question  of  damages,  was  proper,  and  the  refused  instruc- 
tions were  properly  refused  for  the  reason  that  all  of  them, 
except  the  fifth,  tell  the  jury  in  eflfect  that  certain  matters 
mentioned  in  the  instructions  were  negligence,  which  was 
a  question  that  should  have  been  left  to  the  jury.  The 
fifth  refused  instruction  is  abstract,  and  even  if  correct, 
which  we  do  not  decide,  there  was  no  error  in  its  refusal. 

It  is  claimed  that  the  court  erred  in  permitting  two  phy- 
sicians, who  were  called  as  experts,  to  give  their  opinions 
as  to  the  cause  of  appellee's  condition  at  the  time  of  the 
trial  in  answer  to  hypothetical  questions,  which  are  in  part 
claimed  to  be  without  any  basis  from  the  evidence  in  the 
case.  It  is  true  that  at  the  time  the  questions  were  per- 
mitted to  be  answered  they  were  in  part  without  any  sup- 
port in  the  evidence,  but  the  court  allowed  them  to  be 
answered  upon  the  statement  of  appellee's  counsel  that  the 
lacking  evidence  would  be  thereafter  supplied.  This  evi- 
dence was  not  supplied,  because,  as  appears  from  the  rec- 
ord, appellee's  counsel  was  unable  to  produce  the  physician 
who  attended  appellee  for  his  injuries^  by  reason  of  a  seri- 
ous surgical  operation  which  said  physician  was  required 
to  undergo  during  the  progress  of  the  trial.  This  evidence 
not  being  produced,  the  trial  judge  ruled  out  the  evidence 
based  upon  the  hypothetical  questions.  •  We  are  of  opinion 
that  it  was  within  the  discretion  of  the  court  to  permit 
these  questions  to  be  answered  under  the  circumstances 
shown,  and  its  ruling  excluding  the  evidence  when  appel- 
lee's counsel  was  unable  to  make  good  his  promise,  was 
proper,  and  appellant's  counsel  did  not  see  fit  to  present  an 
instruction  to  the  court  asking  that  the  jury  disregard  the 
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excluded  evidence.     The  whole  record  in  this  regard  con- 
sidered, we  think  there  was  no  reversible  error. 

Dr.  Mover,  called  for  appellee,  testified  to  having  exam- 
ined him  in  April,  19(^2,  a  few  weeks  prior  to  the  trial, 
and  to  what  was  his  then  condition,  and  on  being  asked  his 
opinion  as  to  appellee's  future  condition,  said  that  it  *' is 
so  uncertain  that  one  can  not  sa\^;  it  would  be  largely 
speculative,  any  answer  you  might  make  to  that."  He 
was  also  asked,  on  re-direct  examination,  the  following 
questions,  and  made  the  answers  following,  to  wit : 

"  Q.  Now,  Jacksonian  epileps}'',  might  it  not  follow 
such  an  injury  as  this  ? 

Mr.  ZoUars  :     1  object. 

The  Court :     Objection  overruled. 

(To  which  ruling  of  the  court  the  defendant,  by  its  coun- 
sel, then  and  there  duly  excepted.) 

A.  Yes,  sir,  epilepsy  is  not  an  infrequent  result  of  such 
an  injury. 

Mr.  Brady  :  Just  briefly,  why  would  such  an  injury  as 
this  that  you  found  in  this  boy  be  liable  to  lead  to  epilepsy  ? 
why  ?  exphiin  it  to  the  jury. 

A.  It  is  an  irritation  that  comes  from  the  scar  tissue  on 
the  surface  of  the  brain,  and  I  suspect  that  the  adhesion 
between  the  brain  and  the  membrane  of  the  skull  is  really 
the  primary  trouble;  that  is  what  does  it;  the  brain  has 
lost  its  natural  mobility." 

Later,  Dr.  Leeming,  called  for  the  appellee,  was  asked  to 
define  Jacksonian  epilepsy,  which  he  did  at  some  length,  to 
the  effect,  in  substance,  that  it  was  an  epilepsy  which  iiad  its 
origin  in  some  localized  spot  in  the  brain,  and  was  named  for 
a  man  called  Jackson.  lie  was  then  asked  the  following 
question  and  made  the  answer  following,  to  wit: 

"  Q.  What,  Doctor,  in  your  opinion,  will  be  the  natural 
result,  if  anything,  of  this  injury,  of  this  fractured  skull? 
A.  Well,  I  can't  say  what  will  be  its  natural  result.  I 
can't  tell  what  will  be  the  natural  result.  I  don't  think 
there  is  any  natural  result,  because  I  can't  tell  exactW  what 
the  condition  of  the  inner  side  of  the  skull  is;  what  the  con- 
dition of  the  membranes  covering  the  brain  may  be." 

Counsel  for  appellant,  after  this  evidence  was  given, 
moved  to  strike  out  all  that  portion  of  the  evidence  relat- 
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ing  to  Jacksonian  epilepsy  because  it  was  not  shown  that 
it  had  any  connection  with  appellee;  whereupon,  against 
the  objection  and  exception  of  appellant's  counsel,  the  court 
permitted  the  witness  to  be  asked  the  following  question, 
to  which  he  made  the  answer  following,  to  wit: 

"  Mr.  Brady :  •  Doctor,  for  the  kind  of  injury  that  you 
found  to  this  boy  in  his  head,  are  there  any  probabilities 
that  Jacksonian  epilepsy  may  follow  from  it?  A.  There 
is  a  condition  on  the  boy's  brain,  and  in  the  membrane 
covering  "liis  brain,  which  are  the  exact  conditions  which 
produce  Jacksonian  epilepsy;  but  whether  it  will  produce 
it  in  this  boy  or  not,  of  course  I  don't  know." 

Another  witness  called  for  appellee.  Dr.  AUport,  was, 
over  the  objection  and  exception  of  appellant,  allowed  to 
define  and  describe  Jacksonian  epilepsy,  and  he  was  also 
asked  the  following  question,  to  which  he  made  the  follow- 
ing answer,  to  wit : 

"  Mr.  Brady  :  What  would  you  say,  Doctor,  as  to  the 
probabilities  or  possibilities  of  this  injury,  with  this  scar 
tissue  now  as  you  have  described  it,  producing  Jacksonian 
epilepsy  ? 

Mr.  Zollars:     I  object. 

The  Court :     He  may  give  his  best  judgment  on  it. 

(To  which  ruling  of  the  court  the  defendant,  by  its 
counsel,  then  and  there  duly  excepted.) 

The  Court :     Whether  it  is  likely,  or  probable,  or  what. 

A.  This  is  exactly  the  class  of  cases  in  which  Jackso- 
nian epilepsy  develops;  there  is  a  depression  of  the  skull, 
with  loss  of  some  of  the  skull  substance,  scar  tissue,  adhe- 
sions, pressure  or  tension  on  the  brain  at  a  certain  point." 

We  are  of  opinion  that  it  was  error  to  allow  this  evi- 
dence to  go  to  the  jury.  Its  nature  is  entirely  too  uncer- 
tain and  speculative  to  be  a  basis  for  the  assessment  of 
damages.  It  does  not  amount  to  an  opinion  of  the  proba- 
ble consequences  of  the  injury  which  is  held  to  be  suffi- 
ciently certain  to  be  admissible.  In  1  Sutherland  on 
Damages,  195,  the  author  says  an  injured  party  "'is 
entitled  to  recover  compensation  for  such  elements  of 
damage  as  are  likely  to  occur;  the  jury  may  proceed  upon 
reasonable  probabilities." 

In  2  Jones   on  Evidence,  section  380,  the  author  says 
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that  the  opinions  of  physicians  and  surgeons  may  be 
admitted  to  show  "  the  probable  future  consequettces  of  an 
injury  when  the  consequences  anticipated  are  such  as  in 
the  ordinary  course  of  events  may  be  reasonably  ex])ected 
to  happen,  and  are  not  merely  speculative  or  possible." 
In  1  Wharton  on  Evidence,  Sec.  441,  the  author  says: 

"  A  surgeon  is  admissible  to  prove  the  nature  of  a  wound 
and  its  probable  cause  and  effects,  though  it  has  been  held 
not  admissible  for  a  surgeon  to  give  an  opinion  on  merely 
speculative  data." 

The  cases  cited  by  both  these  authors  in  the  main  sustain 
their  statements. 

In  the  well-considered  case  of  Strohm  v.  R.  R.  Co.,  9C 
N.  Y.  306,  the  Court  of  Appeals  of  Xew  York,  say  : 

"Consequences  which  are  contingent,  speculative  or 
merely  possible,  are  not  proper  to  be  considered  in  ascer- 
taining the  damages.  It  is  not  enough  that  the  injuries 
received  may  develop  into  more  serious  conditions  than 
those  which  are  visible  at  the  time  of  the  injury,  nor  even 
that  they  are  likely  to  so  develop.  To  entitle  the  plaintiff 
to  recover  present  damages  for  apprehended  future  conse- 
quences, there  must  be  such  a  degree  of  probability  of  tlieir 
occurring  as  amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury." 

The  cases  cited  in  support  of  the  ruling  sustain  it,  and  it 
is  re-aflirmed  in  Tozer  v.  R.  R.  Co.,  105  N.  Y.  617,  and  in 
McClain  v.  R.  R.  Co.,  116  N.  Y.  460-7,  in  which  it  was  held 
that  the  opinions  of  experts  as  to  what  might  follow  or 
develop  from  personal  injuries  was  "  mere  speculation  as  to 
what  may  be  the  future  condition  of  the  patient  resulting 
from  an  injury,  and  does  not  represent  the  judgment  of  the 
expert  as  to  what  will  be  its  effect." 

In  the  late  case  of  Blate  v.  R.  R.  Co.,  44  N.  Y.  Supp.  615, 
the  language  used  in  the  Strohm  case  is  quoted  as  the  rule 
in  New  York  as  to  such  evidence,  and  it  was  held  to  be 
reversible  error  to  allow  testimony  of  an  expert  that  a 
plaintiff's  injuries,  to  which  he  testified,  "sometimes"  had 
a  particular  result,  which  the  witness  specified. 

In  Block  V.  R.  R.  Co.,  89  Wis.  371-SO,  it  was  held  error 
to  charge  the  jury  that  it  could  not  take  into  consideration 
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as  an  element  of  damages  any  testimony  on  the  subject  of 
the  permanency  of  the  injuries  of  the  plaintiff  unless  they 
found  '*  from  the  testimony  that  there  is  reasonable  proba- 
bility that  the  injury  that  he. has  sustained"  will  be  per- 
manent and  lasting.  The  court  held,  citing  cases,  that  "  the 
degree  of  proof  must  amount  to  reasonable  certainty." 

To  a  like  effect  in  principle  are  Fry  v.  Ry.  Co.,  45  la. 
416;  Ry.  Co.  v.  Cosby,  107  Ind.  32-6,  and  R.  R.  Co.  v. 
Stoner,  49  Fed.  Rep.  209-12.  In  the  Fry  case  it  was  said 
that  the  jury  "  had  no  right  to  allow  damages  for  mere 
possibilities." 

Our  Supreme  Court  has  not,  so  far  as  we  can  discover, 
passQd  on  the  question  presented. 

The  jury  awarded  the  large  damages  in  this  case,  no 
doubt,  upon  the  theory  that  plaintiff  might  possibly,  in  the 
future,  have  Jacksonian  epilepsy.  We  will  not  discuss  the 
details  of  the  evidence  as  to  the  extent  of  plaintiff's  inju- 
ries. From  a  careful  examination  of  it  we  are  of  opinion 
that  the  consideration  by  the  jury  of  this  incompetent  evi- 
dence, and  the  possibility  of  appellee's  becoming  a  sufferer 
from  Jacksonian  epilepsy,  materially  affected  the  amount 
of  the  verdict,  and  is  cause  for  reversal. 

The  majority  of  the  court,  not  including  the  writer,  is  of 
opinion  that  the  verdict  being  so  affected,  but  being  unable 
to  determine  how  much,  from  a  consideration  of  the  evi- 
dence in  the  record  as  to  the  nature  of  appellee's  injuries 
and  the  uncertainty  as  to  their  effect  upon  him  in  the 
future,  a  remittitur  will  not  cure  the  verdict.  The  judg- 
ment is  therefore  reversed  because  of  the  error  in  admitting 
incompetent  evidence,  and  the  cause  remanded. 

Opinion  on  petition  for  rehearing  by  Mr.  Justice  Windes. 

After  a  further  consideration  of  this  case  on  petition  for 
rehearing,  the  previous  decision  of  this  court  in  Batchelor 
V.  Union  Stock  Yards  &  Transit  Co.,  88  111.  App.  395,  as 
well  as  the  exhaustive  argument  of  appellee's  counsel,  we 
think  the  Batchelor  case,  on  the  question  here  involved, 
was  decided  incorrectly,  and  we  adhere  to  the  conclusions 
stated  in  our  first  opinion  herein. 
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Grand  Lodge^  Independent  Order  of  Free  Sons  of  Israel^ 
Y.  Hannah  Ohnstein. 

1.  FRXcmCR— Proper  Basis  cf  an  Amendment  'of  the  Record 
Nunc  Pro  Tunc. — An  amendment  of  the  record  nunc  pro  tunc  must  be 
based  upon  some  official  or  quasi-official  note  or  memorandum  or  memo- 
rial paper  i^mainingin  the  files  of  the  case  or  uix>n  the  records  of  the 
court,  and  a  fact  proposed  to  be  incorporated  into  a  record  to  supply  an 
omission  can  not  rest  in  the  recollection  of  the  judge  or  other  pei-son, 
or  be  based  upon  ex  parte  affidavits  or  testimony  after  the  event  has 
transpired. 

2.  Same — Stenographic  Notes  of  Reporter  Not  Such  a  Note  or  Mem- 
orandum as  the  Law  Contemplates. — The  stenographic  notes  of  a  short- 
hand reporter  are  not  such  a  memorial  pai)er,  note  or  memorandum  as 
the  law  contemplates  shall  be  used  as  a  basis  from  whiclt  to  make 
an  order  amending  a  record  nunc  pro  tunc. 

3.  "FuzADii^Q— Allegations  Not  Traversed  Are  Admitted.— A  varty  by 
not  traversing  an  allegation  in  a  pleading  thereby  admits  it. 

4.  Same— rhVafoj'y  Pleas  Must  be  Urged  at  First  Opportunity. — 
Pleas  which  are  merely  dilatory  and  do  not  go  to  the  merits  of  the 
case  must  be  urged  at  the  first  opportunity. 

5.  Contract— i)i«??imaZ  of  a  Suit  is  a  Sufficient  Consideration. — 
The  dismissal  of  a  suit  is  a  sufficient  consideration  for  a  promise  even 
where  tlie  result  of  the  suit  is  doubtful. 

6.  Attokney  and  Client— Pouter  of  Attorney  in  Management  of 
Suit.— An  attorney  has  power  to  promise  an  opposite  party  to  pay  her 
the  amount  of  her  claim  in  consideration  of  her  dismissal  of  her  suit 
and  such  promise  is  binding  upon  his  client. 

7.  Appkllate  Court  Practice— U'/iere  it  Does  Not  Appear  from  the 
Bill  of  Exceptions  that  it  Contains  All  the  Evidence. — Where  it  does 
not  appear  from  the  bill  of  exceptions  that  it  contains  all  the  evidence^ 
the  court  will  not  consider  the  evidence  for  the  purpose  of  determining 
whether  it  supports  the  verdict,  but  will  presume  that  there  was  suffi- 
cient evidence  to  support  it. 

A»48nmpsit,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
Court  of  Cook  County:  the  Hon.  Richard  W.  Clifford,  Judge  pre- 
siding. Heard  in  this  court  at  the  Octulier  term,  1902.  Affirmed. 
Opinion  filed  November  12,  1903.  Rehearing  denied  November  23, 
1903. 

Henry  R.  Platt  and  Charles  R.  IIolden,  attorneys  for 
appellant;     Samuel  Alschuler,  of  counsel. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellee. 
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Mjk.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  original  transcript  of  record  in  this  case  was  filet' 
October  8,  1902.  January  22,  1903,  the  appellant,  by  leave 
of  the  court,  filed  an  additional  transcript  of  the  record. 
Februarv  9,  1903,  appellee,  by  like  leave,  filed  an  additional 
transcript,  and  February  13,  1903,  moved  to  strike  from 
and  disregard  certain  portions  of  the  transcript  filed  by 
appellant  January  22,  1903.  This  motion  was  reserved  to 
the  hearing.  The  additional  transcript  filed  by  appellant 
purports  to  be  an  amendment  of  the  bill  of  exceptions  con- 
tained in  the  original  transcript  filed  here  October  8,  1902. 
It  appears  from  the  bill  of  exceptions  contained  in  the 
original  transcript,  that  a  number  of  documents  offered  by 
appellee  were  admitted  in  evidence  by  the  court,  but  are 
not  contained  in  the  bill  of  exceptions.  After  the  recital 
in  the  original  bill  of  ex:ceptions  of  the  admission  of  a  docu- 
ment such  words  as  these  appear:  "Said  document  was 
marked  Exhibit  A.  It  is  in  words  and  figures  as  follows, 
to  wit:"  or,  "The  papers  are  in  words  and  figures  as  fol- 
lows, to  wit:"  or  other  like  reference;  but  the  documents 
are  not  copied  into  the  bill  of  exc(^)tions.  Appellant's 
additional  transcript  purports,  by  amendment,  to  supply 
these  omissions  in  the  original  bill  of  exceptions.  The 
case  w^as  tried  at  the  May  term  of  the  court,  19ul,  p,nd  the 
order  allowing  the  amendments  was  made  January  15, 
1903.     The  order  is  as  follows  : 

"  This  cause  coming  on  again  this  day  to  be  heard,  upon 
the  motion  of  the  defendant's  attorney  to  amend  the  hill  of 
exceptions  herein,  and  after  notice  duly  given  to  the  plaint- 
iff, and  all  the  parties  being  in  court,  and  after  a  careful 
examination  by  the  Honorable  R.  W.  Clifford,  judge  there- 
of, of  the  stenographer's  transcript  of  the^  evidence  hereto- 
fore filed  herein  and  made  a  part  of  the  records  of  this  case 
by  the  bill  of  exceptions  heretofore  filed  herein,  and  on  the 
inspection  of  various  papers  and  records  now  here  produced 
before  the  court  and  identified  by  the  court  as  the  various 
papers  and  exhibits  introduced  in  evidence  in  said  cause  and 
referred  to  in  the  bill  of  exceptions  herein  heretofore  signed 
and  sealed,  to   wit,  on  the  18th  day  of  September,  A.  D, 
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1902,  and  the  affidavit  of  the  stenographer  who  took  notes 
of  the  evidence  offered,  introduced, and  rejected  or  admitted, 
who  identified  certain  documents  and  records  as  being  the 
oriijinal  documents  and  records;  and  the  court  being  fully 
advised  in  the  premises  doth  find  that  said  recorus,  and 
especially  the  said  bill  of  exceptions  and  the  identification 
marks  and  affidavit  of  said  stenographer,  A.  M.  Griffen, 
produced  before  the  court  here  by  said  defendant's  attor- 
neys, show  and  indicate  and  are  sufficient  memoranda  and 
notes  from  which  the  court  may  find,  and  the  court  doth 
find,  that  said  exhibits  referred  to  in  the  motion  of  the 
defendant,  and  in  said  affidavit  of  said  stenographer,  and 
copies  of  which  are  set  out  in  the  bill  of  exceptions  herein- 
after specified,  are  the  original  exhibits  offered  at  the  hear- 
ing of  said  cause  and  referred  to  in  said  bill  of  exceptions, 
and  that  the  same  were  omitted  from  and  do  not  appear  in 
said  bill  of  exceptions  heretofore  filed  herein. 

And  the  defendant  having  presented  such  amendment  to 
said  bill  of  exceptions  here  now  to  this  court,  and  the  same 
having  been  settled,  signed  and  sealed  by  this  court, 

It  is  ordered  that  the  defendant  have  leave  to  file  the 
same  nunc  pro  tunc  as  of  the  18th  day  of  September,  A.  D. 
1902,  as  an  amendment  of  said  bill  of  exceptions  hereto- 
fore filed  herein,  and  that  said  bill  of  exceptions  be,  and 
the  same  is  hereby  so  amended." 

Appellee's  attorney  objected  to  the  amendhients  shown 
by  appellant's  supplemental  bill  of  exceptions,  but  the 
objections  were  overruled  by  the  court,  and  the  court 
allowed  to  appellee  a  bill  of  exceptions,  the  certificate  to 
which  is  as  follows  : 

"  And  the  court  certifies  that  he  thereupon  allowed  said 
supplemental  affidavit  of  said  Alonzo  M.  GriflFen  to  be  read 
and  filed,  and  considered  the  same  upon  the  hearing  of 
said  motion. 

And  the  court  certifies  that  the  foregoing  were  all  the 
affidavits  and  evidence,  oral  or  documentary,  offered  or 
introduced  by  the  parties,  or  considered  by  the  court  upon 
the  hearing  of  said  motion  of  said  defendant. 

The  court  further  certifies  that  at  the  time  of  the  hear- 
ing of  the  above  entitled  cause  before  him,  upon  the  2Sth 
and  29th  days  of  May.  1901,  the  branch  of  the  court  pre- 
sided over  by  the  Hon.  Kichard  W.  Clifford  did  not  have 
any  official  stenographer  acting  in  the  said  court,  nor  had 
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any  official  stenographer  been  appointed  in  his  branch  of 
said  court,  under  or  in  pursuance  of  the  terras  of  an  act 
entitled  '  An  act  to  authorize  the  judc^es  of  the  Circuit 
Courts  to  appoint  shorthand  reporters  for  the  taking  and 
preservation  of  evidence  and  to  provide  for  their  compen- 
sation,' approved  May  31,  1887. 

The  court  further  certifies  that  counsel  for  plaintiff  then 
and  there  objected  to  the  granting  of  said  motion  of  said 
defendant,  and  to  the  settling  and  signing;  of  an  amended 
and  supplemental  bill  of  exceptions  in  said  cause  by  the 
court,  as  to  any  or  either  of  exhibits  omitted  from  the  orig- 
inal bill  of  exceptions  filed  in  said  cause,  on  the  grounds 
that  said  court  had  no  jurisdiction  or  power  to  so  settle  and 
sign  an  amended  bill  of  exceptions  tnerein;  that  no  show- 
ing had  been  made  by  the  defendant  warranting  the  set- 
tling and  signing  of  an  amended  and  supplemental  bill  of 
exceptions;  that  there  was  no  record,  memorandum  or  min- 
ute, official^  or  quasi-ofRcml,  of  the  court,  or  any  officer 
thereof,  upon  which  such  an  amendment  as  to  any  or  either 
of  such  omitted  exhibits  might  be  predicated,  and  that  such 
amendment  could  not  be  predicated  upon  the  recollection 
of  the  jud^e  of  said  court  having  tried  said  cause,  and  now 
hearing  said  motion,  nor  upon  his  identification  of  any  of 
the  documents  offered  upon  this  hearing  by  the  defendant; 
that  there  was  no  competent  proof  before  the  court  show- 
ing that  the  documents,  and  each  and  every  of  them,  offered 
upon  this  hearing,  were  the  original  documents  offered  upon 
the  trial  of  said  cause,  and  referred  to  in  the  original  bill 
of  exceptions  filed  herein;  that  the  affidavit  of  Alonzo  M. 
Griflfen,  offered  by  the  defendant  upon  said  motion,  was 
improper  and  incompetent,  and  could  not  form  the  basis  of 
such  amendment  as  to  any,  either  or  all  of  such  omitted 
exhibits. 

But  the  court  overruled  each  and  every  of  said  objec- 
tions. 

To  which  action 'of  the  court  in  overruling  said  objec- 
tions, and  each  of  them,  plaintiff,  by  her  counsel,  then  and 
there  duly  excepted." 

Appellee's  motion  "to  strike  out  and  disregard,"  etc., 
includes  all  the  documents  and  papers  omitted  from  the 
original  bill  of  exceptions  and  which  are  purported  to  be 
supplied  by  #  appellant's  supplemental  bill  of  exceptions. 
These  documents  are  as  follows:  Exhibit  A,  being  the 
original  declaration  of  endowment   of  Lippman  Lichten- 
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stein,  deceased,  deposited  with  Moses  Lodge  No.  18, 1.  O. 
F.  S.  of  I.;  Exhibit  2,  being  the  endowment  laws  of  appel- 
lant; Exhibit  3,  purporting  to  be  the  last  will  of  Lippman 
Lichtenstein;  certain  tiles  of  the  Circuit  Court  in  the  case 
of  Hannah  Ohnstein  et  al.  v.  appellant;  placita  and  judg- 
ment in  the  Circuit  Court  in  suit  Hannah  Ohnstein  and 
Julius  Ohnstein  v.  appellant,  showing  the  striking  out  of 
the  name  of  Hannah  Ohnstein  as  co  plaintiff,  and  judg- 
ment in  favor  of  Julius  Ohnstein  and  against  appellant,  tor 
the  sura  of  $415  and  costs;  the  judgment  of  this  court, 
affirming  the  last  mentioned  judgment  in  favor  of  Julius 
Ohnstein. 

The  affidavit  of  Griffen,  in  sup])ort  of  the  amendments, 
was,  in  substance,  to  the  effect  that  he  took  stenographic 
notes  of  the  evidence  offered  on  the  trial,  which  notes 
showed  that  certain  documents,  copies  of  which  were 
attached  to  his  affidavit,  were  introduced  in  evidence  on 
the  trial;  that  he  identified  Exhibit  A  (above  mentioned) 
by  his  having  marked  it  "Exhibit  A.  A.  M.  G.;"  that  he 
identified  Exhibit  2  (above  mentioned)  by  his  having 
marked  it  "  Pltflf's  Exhibit  2,  May  28,  '01;"  that  he  identi- 
fied Exhibit  3  (above  mentioned)  by  having  marked  it 
"  Pltff  s  Exhibit  3,  May  28,  '01,  A.'  M.  G.;"  that  he  identi- 
fied the  files  of  the  Circuit  Court  (above  mentioned)  by 
inspection  thereof  and  by  his  stenographic  notes;  that  his 
stenographic  notes  show  the  admission  in  evidence  of  the 
placita  and  judgment  of  the  Circuit  Court  in  Hannah  Ohn- 
stein et  al.  against  appellant,  and  the  affirmance  of  the 
same  by  this  court.  Affiant  also  swears  that  he  marked 
the  documents  by  direction  of  the  court,,  but  does  not  say, 
nor  does  the  court  certify,  that  the  court  directed  what 
marks  should  be  put  on  the  documents.  The  court  does 
not  certify  to  any  direction  to  the  reporter.  Appellee,  in 
opf)osing  the  motion  to  amend  the  bill  of  exceptions,  read 
an  affidavit  of  Gritfen,  which  is  contained  in  appellee's  bill 
of  exceptions,  and  is  as  follows:  ^ 

**  Alonzo  M.  Griffen,  being  first  duly  sworn,  on  oath, 
deposes  and  says  that  he  is  the  same  person  who  signed  and 
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swore  to  an  affidavit  in  the  above  entitled  cause  on  the  14th 
day  of  January,  A,  D.  1903,  before  E.  A.  Eulass,  notary 
public;  that  since  signing  and  swearing  to  the  affidavit 
before  mentioned,  he  has  carefully  re-read  and  examined 
the  same,  at  the  request  of  counsel  for  the  plaintiff  herein; 
that  he  has  also  again  examined  his  stenographic  notes 
taken  upon  the  trial  of  the  above  entitled  cause  before  the 
Honorable  R.  W,  Clifford;  that  he  has  also  examined  the  bill 
of  exceptiohs  in  the  above  entitled  cause,  signed  by  the 
Honorable  R.  W.  Clifford,  judge,  on  the  18th  day  of  Sep- 
tember, 1902,  and  now  constituting  a  part  of;  the  record  in 
the  Appellate  Court  of  Illinois  for  the  First  District,  in  the 
cause  of  Grand  Lodge  of  the  United  States  of  the  Inde- 
pendent Order  of  Free  Sons  of  Israel  against  Hannah  Ohn- 
stein, and  compared  his  said  notes  with  said  bill  of  excej>- 
tions,  so  far  as  the  exhibits  are  concerned;  that  in  so  far  as 
the  exhibits  offered,  introduced  and  admitted  in  evidence 
upon  the  trial  of  said  cause  are  concerned,  this  affiant  says, 
after  such  renewed  examination  of  his  notes  and  such  com- 
parison thereof  with  said  bill  of  exceptions,  that  said  bill  of 
exceptions  contains  a  full,  complete  and  exact  statement  of 
everything  relating  to  the  contents,  substance  or  identity  of 
saitl  exliibits,  as  shown  by  affiant's  said  stenographic  notes, 
and  that  affiant's  said  stenographic  notes  do  not  show  any 
other  or  additional  matter  or  thing  relating  to  the  contents, 
substance  or  identity  of  any  of  the  said  exhibits,  than  what 
is  shown  in  the  bill  of  exceptions  above  mentioned;  that 
in  so  far  as  affiant's  former  affidavit  may  be  susceptible  to  the 
construction  that  affiant's  said  stenographic  notes  show  any 
matter  or  thing  relating  to  the  substance,  contents  or  iden- 
tity of  any  of  said  exhibits  other  than  that  already  shown 
by" said  bill  of  exceptions,  affiant  says  that  said  affidavit  is 
incorrect,  and  that  the  same  and  his  statements  therein  con- 
tained, should  be  treated  as  modified  accordingly. 

Affiant  further  says  that  his  said  stenographic  notes  of 
said  trial  do  not  contain  the  substance  or  contents  of  any 
of  the  exhibits  introduced  or  admitted  in  evidence  upon  the 
trial  of  said  cause,  and  in  so  far  as  affiant's  said  former  affi- 
davit may  be  construed  to  the  contrary,  affiant  says  that 
the  same  is  incorrect,  and  washes  the  same,  and  such  state- 
ment therein  contained,  if  any,  to  be  treated  as  modified 
accordingly. 

Affiant  further  says  that  he  did  not  prepare  the  tran- 
script of  the  testimony  taken  in  the  above  entitled  cause, 
which  was  used  by  said  court  as  a  bill  of  exceptions  therein; 
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that  he  has  never  made  any  transcript  of  bis  stenographic 
notes  taken  upon  the  trial  of  said  cause;  that  affiant,  in  the 
taking  of  said  testimony  before  said  Judge  ClitFord,  was 
not  acting  as  the  official  stenographer  of  said  Judge  Clif- 
ford, but  was  employed  by  the  plaintiff's  attorneys  in  said 
cause,  and  was  paid  by  them  as  their  private  stenographer; 
that  affiant  knows  that  at  the  time  that  said  cause  was  tried 
by  said  Judge  Clifford,  said  Judge  Clifford  did  not  have, 
nor  had  he  appointed  any  official  stenojjrapher;  under  the 
statutes  of  this  state,  to  act  as  such  in  bis  court." 

The  court  further  certifies,  in  appellee's  bill  of  excep- 
tions, in  reference  to  the  order  of  January  15,  1903,  allow- 
ing the  amendments,  as  follows  : 

"And  the  court  certifies  that  in  entering  said  order  allow- 
ing  said  amendment,  and  in  signing  said  amendment  and 
supplemental  bill  of  exceptions,  as  to  each  and  every  of  the 
exhibits  therein  contained,  the  court  considered  such  origi- 
nal bill  of  exceptions  of  September  18,  1902,  the  affidavits 
of  Alonzo  M.  Griffen,  hereinabove  mentioned,  the  testi- 
mony aforesaid  of  the  deputy  clerk  of  the  Appellate  Court, 
and  the  other  witness  above  mentioned,  the  documents 
offered  as  above  recited,  and  the  identification  marks  shown 
by  said  Griffen's  affidavits,  and  contained  on  the  documents 
purporting  to  be  the  orisrinals  of  Exhibits  "A,"  "  B  "  and 
''  C "  attached  to  said  Griffen's  affidavit,  and  predicated 
such  amendment  solely  upon  the  same,  and  upon  the 
court's  recollection  and  identification  of  each  and  all  of 
the  documents  so  offered,  as  being  the  original  exhibits 
offered  upon  the  trial  of  said  cause,  and  referred  to  in  said 
bill  of  exceptions  of  September  IS,  1902." 

This  certificate  conclusively  shows  that  the  court  did  not 
predicate  the  amendments  on  any  memoranda  of  the  court; 
also,  that  they  were  not  predicated  on  any  official  or  quasi- 
official  memorandum,  because  Griffen,  as  bis  affidavit  and 
the  certificate  of  the  court  shows,  was  not  the  official 
reporter  of  the  court.  The  certificate  is,  that  the  court 
considered  the  original  bill  of  exceptions,  which  does  not 
contain  the  documents,  the  affidavits  of  Griffen,  the  docu- 
ments themselves,  and  Griffen's  unofficial  marks  sworn  to 
by  him,  and  predicated  such  amendment  solely  upon  the 
same  and  the  court's  recollection  and  identification  of  the 
documents. 
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Briefly,  the  sole  basis  for  the  amendments  consisted  of 
Griffen's  affidavit  and  the  court's  recollection  of  what 
occurred  more  than  eighteen  months  before  the  amend- 
ments were  allowed. 

In  Hubbard  v.  The  People,  197  111.  15,  Hubbard  was  con- 
victed at  the  May  term,  1900,  of  the  court.  The  trial  court, 
at  the  November  term  of  the  court,  1901,  amended  the  rec- 
ord as  of  the  May  term,  1901,  so  as  to  show  that  the  jury 
was  impaneled  and  sworn;  that  the  defendant  was  present 
when  the  verdict  was  returned  and  the  sentence  pronounced; 
and  that  the  jury  was  kept  in  charge  of  a  sworn  officer.  The 
affidavits  of  the  stenographic  reporter  of  the  evidence  on 
the  trial  and  of  the  clerk  of  the  court  were  the  sole  basis  of 
the  amendment.     The  court  say  : 

"  The  record  in  a  criminal  case  may  be  amended  after  the 
term  at  which  it  is  made  has  elapsed,  by  an  order  of  court 
entered  nunc  pro  tunc^\vhen  by  reason  of  a  clerical  misprision 
it  does  not  speak  the  truth.  (Kennedy  v.  People,  44  111.  283; 
Phillips  V.  People,  88  Id.  160;  Gore  v.  People,  162  Id.  259; 
Knefel  v.  People,  187  Id.  212.)  The  amendment  must, 
however,  be  based  upon  some  official  or  quasi  officisil  note 
or  memorandum  or  memorial  paper  remaining  in  the  files 
of  the  case  or  upon  the  records  of  the  court,  and  a  fact  pro- 
posed to  be  incorporated  into  a  record  to  supply  an  omission 
can  not  rest  in  the  recollection  of  the  judge  or  other  person, 
or  be  based  upon  ex  parte  affidavits  or  testimony  after  the 
event  has  transpired.  (Doughertv  v.  People,  118  111.  160; 
Tynan  v.  Weinhard,  153  Id.  598;  Village  of  North  Cnilli- 
cothe  V.  Burr,  178  Id.  218;  Chicago,  Burlington  and  Quincv 
Railroad  Co.  v.  Wingler,  165  Id.  634;  Dreyer  v.  People,  188 
Id.  40.)  '  The  memorial  paper  or  minute  by  which  a  record 
may  be  amended  must  be  made  and  preserved  as  a  part  of 
the  record,  pursuant  to  law.  A  private  memorandum  of  a 
witness  is  not  sufficient.'  (Dougherty  v.  People,  supra.) 
*It  must  be  shown  by  the  proauction  of  some  note  or 
memorandum  from  the  records  or  quasi-records  of  the  court 
or  by  the  judge's  minutes,  or  some  entry  in  some  book 
required  to  be  kept  by  law,  or  in  the  papers  on  file  in  the 
cause.  It  can  not  be  determined  from  the  memory  of  wit- 
nesses, or  by  the  recollection  of  the  judge  himself.'"  Tynan 
V.  Weinhard,  supraP 

In  respect  to  the  stenographic  notes  of  the  reporter  and 
the  affidavit  of  the  clerk,  the  court  says  : 
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"The  stenographic  notes  of  the  shorthand  reporter  were 
not,  therefore,  such  a  memorial  paper,  note  or  memoran- 
dum as  the  law  contemplates  shall  be  used  as  a  basis 
from  which  to  make  an  order  amending  a  record  m/Mc pro 
time.  The  ex  parte  allidavits  of  the  reporter,  accompanied 
by  excerpts  from  his  stenographic  notes  and  of  the  clerk  of 
the  Circuit  Court,  were  not  sufHcient  upon  which  to  ba^e 
.said  nunc  i^ro  tnnc  order.  They  were  of  no  more  force  for 
the  purpose  for  which  they  were  used  than  would  have 
been  the  alfidavits  of  bystanders  who  had  taken  notes  of 
the  various  steps  pursued  in  the  trial  of  the  case,  or  who 
had  been  present  and  observed  the  course  of  procedure 
(luring  the  trial."  See,  also.  Dearborn  F'oundrv  Co.  v. 
Kiellv,  79  111.  A  pp.  281,  and  Dougherty  v.  The  People,  118 
III.  161. 

We  are  of  opinion  that  Exhibit  A,  purporting  to  be 
Lichtenstein's  declaration  of  endowment,  or  designation  of 
beneficiary,  and  Exhibit  2,  purporting  to  be  the  constitu- 
tion and  endowment  laws  of  appellant,  should  be  stricken 
out  of  appellant's  supplemental  bill  of  exceptions  and  dis- 
regarded, and  the  motion  of  appellee  will  be  allowed  to 
that  extent. 

As  to  Exhibit  3,  purporting  to  be  the  last  will  of  Lich- 
tenstein,  appellee's  attorney,  as  the  original  bill  of  excei> 
tions  shows,  offered  it  in  evidence,  designating  it  as  a  "  cer- 
tified copy  of  the  last  will  and  testament  of  Lippman 
Lichtenstein,  deceased."  There  can  be  but  one  last  will  of 
Lichtenstein,  and  the  document  contained  in  appellant's 
supplemental  bill  of  exceptions  is  certified  March  24, 1892, 
by  the  clerk  of  the  Probate  Court,  to  be  a  true  copy  of 
the  last  will  and  testament  of  Lippman  Lichtenstein, 
deceased. 

The  files  and  records  offered  and  admitted  in  evidence 
were  referred  to  when  offered  b}^  their  appropriate  names, 
by  appellee's  attorney,  so  that  reference  to  the  record  was 
all  that  was  necessary  for  their  identification.  It  was  sub- 
stantially admitted  on  the  trial  that  the  Appellate  Court, 
October  27,  1899,  affirmed  the  judgment  heretofore  men- 
tioned in  favor  of  Julius  Ohnstein.  It  thus  appears  that 
as  to  the  documents,  with  the  excepticm  of  the  documents 
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Exhibits  A  and  2,  the  court  had  not  to  rely  on  Griffen's 
affidavit,  or  the  court's  recollection  in  respect  to  them,  but 
could  identify  them  as  above  stated.  The  designation  by 
Lippman  Lichtenstein  of  his  beneficiaries,  and  the  constitu- 
tion and  endowment  laws  of  appellant.  Exhibits  A  and  2, 
are  of  the  utmost  importance  to  apjxillee's  case.  It  is 
averred  in  the  declaration  that  Lippman  Lichtenstein  was, 
at  the  time  of  his  death,  a  member  in  good  standing  of  the 
appellant  order,  and  that  there  was  connected  with  the 
order  an  endowment  fund,  the  object  of  which  was  to 
secure  to  each  contributing  member  to  said  fund  $1,000,  to 
be  paid  on  his  death  to  a  certain  beneliciary  or  certain 
beneficiaries,  in  the  manner  provided  by  the  constitution 
and  by-laws  of  the  order.  It  is  then  averred  that  it  is 
provided  in  the  constitution  of  the  order  that  each 
member  thereof  shall  contribute  to  the  endowment 
fund  a  certain  sum,  for  each  of  the  persons  entitled  to 
the  benefit  thereof,  and  that  in  case  the  deceased  have 
no  wife,  children  or  parents,  the  said  sum  of  $1,000 
should  be  paid  to  such  person  or  persons  as  should  be 
desitjnated  in  a  certain  designation  book  kept  in  said  lodge, 
wherein  it  was  the  duty  of  members  contributing  to  said 
endowment  fund  to  designate  to  whom  and  for  whom  said 
sum  of  $1,000  was  to  l)e  paid  at  his  death;  that  said  Licli- 
tenstein  died  August  16,  1891,  was,  during  his  life,  a  con- 
tributing member  to  said  fund,  that  he  left  neither  wife  nor 
children  nor  parents  surviving  him,  and  that  prior  to  liis 
death  he  did,  in  accordance  with  the  constitution  and  by- 
laws of  said  order,  make  a  written  designation  in  a  certain 
designation  book  kept  in  a  certain  lodge  known  as  the 
Moses  Lodge  No.  18  of  the  Independent  Order  of  Free  Sons 
of  Israel,  to  whom  said  sum  of  $1,0^^^  was  to  be  ])aid 
upon  his  death,  etc.  These  averments  illustrate  the  neces- 
sity, in  considering  the  case,  of  Lichtenstoin's  desiofnation 
of  beneficiaries,  and  the  constitution  and  by-laws  of  the 
appellant  order,  which  are  not  contained  in  the  ori<rinal 
bill  of  exceptions,  nor  properly  added  to  it  by  amendment. 
It  has  been  held  in  numerous  cases  that  when  it   does 

Vol.  CX  21 


322  Appellate  Courts  of  Illinois. 

Vol.  110.  J    Grand  Lodge  Ind.  Order  of  Free  Sons  of  Israel  v.  Ohnstein. 

not  appear  from  the  bill  of  exceptions  that  it  contains  all 
the  evidence,  the  court  will  not  consider  the  evidence  for 
the  purpose  of  determining  whether  it  sui)ports  the  verdict, 
but  will  presume  that  there  was  sufficient  evidence  to  sup- 
port it.  Kern  v.  Strasberger,  71  111.  303;  Garrity  v.  Ham- 
burger, 136  lb.  499,  513-14;  Shope  v.  Schaffner,  140  lb.  470, 
472;  Goodwillie  v.  City  of  Lake  View,  137  lb.  51;  Dean  v. 
Ford,  180  lb.  300;  Hickey  v.  R.  R.  Co.,  6  111.  App.  172; 
Bishop  V.  Morris,  22  lb.  504;  Robertson  v.  Morgan,  38  lb. 
137;  Redner  v.  Davern,  41  lb.  245;  Poppers  v.  Hynes,  60 
lb.  448;  Stahl  v.  Pitney,  75  lb.  649;  City  of  Alton  v.  Lav- 
euue,  81  lb.  141. 

Some  of  the  Illinois  cases  cited  were  in  chancery,  but  the 
principle  is  the  same  as  at  law.  This  is  the  rule  in  cases  in 
which  it  does  not  appear  from  the  bill  of  exceptions,  by 
statement  therein,  or  otherwise,  that  it  contains  all  the  evi- 
dence; a  fortiori  it  is  the  rule  when,  as  in  the  present  case, 
it  conclusively  appears  from  the  bill  of  exceptions  that 
important  evidence  was  introduced  on  the  trial,  which  it 
does  not  contain.  Therefore,  we  must  presume  that  the 
evidence  introduced  on  the  trial  was  sufficient  to  sustain  the 
verdict. 

There  is,  however,  another  question  presented  by  the 
record.  Appellant  pleaded  the  general  issue  to  appellee's 
declaration.  xYppellee,  b\'  leave  of  court,  replied  double 
to  the  plea.  The  tirst  replication  is  a  mere  traverse  of  the 
plea.  The  second  replication  and  appellant's  rejoinder 
thereto  are,  in  substance,  as  follows : 

That  on  August  3,  1892,  Hannah  Ohnstein,  jointly  with 
William  E.  Ilatterman  and  Jonas  Ohnstein  as  executors  of 
the  last  will  of  Lippraan  Lichtenstein,  deceased,  impleaded 
the  Grand  Lodge  of  the  United  States  of  the  Independent 
Order  of  the  Free  Sons  of  Israel  in  an  action  in  assumpsit 
in  the  Circuit  Court  of  Cook  County,  Illinois,  for  the 
recover}^  of  the  same  cause  of  action  as  in  the  declaration 
in  this  cause  mentioned,  and  that  thereafter  said  defendant 
was  served  with  process  and  appeared  therein  September 
20,  1892,  and  that  on  January  27,  1896,  such   proceedings 
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were  had  that  said  cause  proceeded  thereafter  in  the  name 
of  Hannah  Ohnstein  and  Julius  Ohnstein  as  plaintiffs,  and 
thereafter,  on  May  17,  1898,  said  cause  came  on  for  trial 
before  Kichard  S.  Tuthill;  that  testimony  was  heard,  and 
at  the  conclusion  of  the  evidence  it  was  claimed  by  the 
defendant  that  Hannah  Ohnstein  was  improperly  joined 
with  Julius  Ohnstein  as  plaintiff,  and  said  defendant  there- 
upon, and  at  said  time,  promised  and  agreed  to  pay  the 
plaintiff  the  amount  claimed  to  be  due  her  in  said  action  in 
the  event  that  said  defendant  was  finally  held  liable  in  said 
action  upon  said  endowment,  if  Hannah  Ohnstein  would 
withdraw  from  said  suit  and  dismiss  the  same,  and  that 
Hannah  Ohnstein,  relying  upon  the  promises  and  agree- 
ments of  defendant  on  May  17,  1898,  and  in  consideration 
thereof,  moved  that  said  action  be  dismissed;  which  said 
motion  was  thereupon  granted  by  the  court,  and  said  cause 
was  that  day  dismissed  as  to  said  plaintiff  Hannah  Ohn- 
stein; that,  on  May  17,  1898,  Julius  Ohnstein  recovered  a 
judgment  in  said  action  against  said  defendant  for  $416.66 
on  said  endowment,  and  on  the  same  date  said  defendant 
prayed  for  and  was  allowed  an  appeal  to  the  Appellate 
Court  of  Illinois,  First  District,  and  said  appeal  was  there- 
after perfected  by  said  defendant,  and  on  October  27, 1899, 
the  judgment  of  the  Circuit  Court  in  favor  of  Julius  Ohn- 
stein was  affirmed,  which  said  judgment  of  affirmance 
remains  unreversed  and  unappealed  from,  and  was  there- 
after paid  by  defendant. 

Rejoinder:  That  the  said  cause  in  said  replication  men- 
tioned, wherein  the  plaintiff  jointly  with  said  William  E. 
Hatterman  and  Jonas  Ohnstein,  as  executors  of  the  last 
will  and  testament  of  Lippman  Lichtenstein,  deceased, 
impleaded  this  defendant  in  an  action  of  assumpsit,  was 
prosecuted,  not  alone  for  the  recovery  of  the  same  cause  of 
action  in  the  plaintiff's  declaration  herein  mentioned,  but 
was  for  the  recovery  also  of  a  certain  cause  of  action  in 
behalf  of  Julius  Ohnstein,  and  that  this  defendant  did  not, 
during  the  trial  of  said  cause,  at  the  conclusion  of  the  evi- 
dence, introduce,  claim  or  contend  that  Hannah  Ohnstein 
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was  improperly  joined  in  said  action  with  Julius  Ohnstein, 
and^  this  defendant  did  not,  at  said  time  or  at  any  time, 
promise  or  agree  to  pay  the  plaintiff  the  amount  claimed  to 
be  due  her  in  said  action  in  the  event  that  this  defendant 
was  finally  held  liable  in  said  action  upon  the  endowment 
of  said  Lippman  Lichtenstein  if  the  said  Hannah  Ohnstein 
would  withdraw  from  said  suit  and  dismiss  the  same;  and 
defendant  denies  that,  relying  upon  such  promises,  the 
plaintiff  moved  to  be  dismissed  from  said  action,  but  the 
defendant  says  that  Hannah  Ohnstein  on  May  IT,  1S98,  of 
her  own  motion,  took  a  non-suit,  whereupon  the  defendant 
objected  to  the  taking  of  a  non-suit  by  Hannah  Ohnstein 
and  insisted  that  the  whole  of  said  suit  be  dismissed;  and 
the  defendant  then  and  there  objected  to  the  allowance  of 
the  non-suit,  but  the  court  overruled  such  objection  and 
granted  Hannah  Ohnstein  le^ve  to  take  a  non-suit;  to  which 
action  of  the  court  the  defendant  excepted;  and  thereupon, 
upon  the  motion  of  the  plaintiff  the  pleadings  in  said 
cause  were  {^.mended  by  striking  out  the  name  of  Hannah 
Ohnstein  as  plaintiff;  to  which  order  the  defendant  objected 
and  excepted. 

It  will  be  observed  that  while  the  rejoinder  denies  the 
promise  alleged  in  the  replication,  it  does  not  deny  the 
condition  of  the  promise,  expressed  by  the  words,  "  in  the 
event  that  said  defendant  was  finallv  held  liable  in  said 
action  upon  said  endowment."  Neither  does  the  rejoinder 
deny  the  fulfillment  of  the  condition  expressed  in  the  rep- 
lication by  the  words : 

"  On  May  17,  1898,  Julius  Ohnstein  recovered  a  judg- 
ment against  said  defendant  for  §410.06  on  said  endow- 
ment, and,  on  the  same  date,  said  defendant  prayed  for  and 
was  allowed  an  appeal  to  the  Appellate  Court  of  Illinois, 
First  District,  and  said  appeal  was,  thereafter,  perfected, 
and,  on  October  27,  1899,  tiie  judgment  of  the  C'ircuit 
Court,  in  favor  of  Julius  Ohnstein,  was  affirmed,"  etc. 

Appellant,  by  not  traversing  the  allegation  of  the  fulfill- 
ment of  the  condition,  admitted  it,  thereby  obviating  the 
necessity  of  proof  as  to  the  fulfillment.     Chitty  says  : 

"  The  plaintiff  must  be  extremely  careful  in  traversing 
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one  of  several  facts,  that  he  denies  that  which  is  most  open 
to  objection;  for  he  admits  those  which  are  not  expressly 
denied."     1  Chitty  on  Tl.,  9th  Am.  Ed.,  Sec.  611. 

The  evidence  on  the  trial  was  mainly  in  reference  to  the 
question  whether  a  promise  was  made,  as  averred  in  appel- 
lee's second  replication,  and  the  arguments  of  counsel  are 
largely  devoted  to  discussion  of  that  question.  Appellant's 
counsel  contend,  first,  that  the  promise  was  not  made,  and 
second,  that  \Mr.  Kraus,  who  appeared  for  appellant  in 
Julius  Ohnstein  et  al.  v.  appeljant,  had  no  authority  to 
make  it;  also  that  there  was  no  consideration  for  the 
promise.  We  think  it  apparent  from  the  bill  of  exceptions 
that  it  contains  all  the  evidence  in  respect  to  the  alleged- 
promise  of  Mr.  Kraus.  We  have  read  all  that  evidence, 
which  is  conflicting,  and  while  we  might  have  found  a  ver- 
dict different  from  that  of  the  jury,  had  we  been  jurors  in 
the  cause,  we  can  not  say  that  the  finding  of  the  jury  that 
the  alleged  promise  was  made,  is  manifestly  against  the 
weight  of  the  evidence. 

It  appears  from  the  evidence  that  there  was  some  doubt 
as  to  whether  or  not  there  was  a  misjoinder  of  parties  plaint- 
iff in  Julius  Ohnstein  and  others  versus  appellant,  appel- 
lee's attorney  insisting  that  there  was  not,  and  Mr.  Kraus, 
for  appellant,  insisting  that  there  was;  also  that  Mr.  Kraus 
was  very  confident  of  ultimately  defeating  the  claim  of 
Julius  Ohnstein  on  the  merits,  if  the  suit  should  be  dis- 
missed as  to  appellee.  These  circumstances  constituted,  as 
we  think,  sufficient  consideration  for  the  promise.  Appel- 
lee renounced  a  doubtful  right,  namely,  a  right  of  recov- 
er}^ jointly  with  Julius  Ohnstein;  and,  on  the  hypothesis 
that  there  was  a  misjoinder,  then  unless  appellee  had  con- 
sented to  dismiss  as  to  herself,  there  would  have  been 
a  judgment  in  favor  of  appellant,  on  the  technical  ground 
of  misjoinder.  Appellant  acquired  the  advantage  of  being 
able  to  try  the  suit  on  its  merits  and  finally  settle  the 
rights  of  all  claimants  of  the  fund  in  a  single  suit.  The 
dismissal  of  a  suit  is  a  sufficient  consideration  for  a  prom- 
ise.    Lawrence  v.  Coddington,  52111.  App.  133.     And  this 
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even  when  the  result  is  doubtful.  1  Parsons  on  Contracts, 
6th  Ed.,  Sec.  439.  The  renunciation  or  abandonment  of  a 
doubtful  right  is  a  suflBicient  consideration  to  support  a 
promise.  Stoelke  v.  Hahn,  55  111.  App.  497.  Any  benefit 
accruing  to  the  promisor  is  sufficient  consideration.  6  Am. 
&  Eng.  Ency.,  2d  Ed.,  p.  703. 

Mr.  Kraus  was  acting  for  appellant  solely  as  its  attorney 
at  law  in  the  suit  of  Julius  Ohnstein  and  Hannah  Ohnstein, 
the  appellee,  versus  appellant,  and  it  is  objected  that  he  had 
no  authoritj^  to  make  the  promise.  The  total  claim  agai^nst 
appellant  was  $1,000,  and  Julius  and  Hannah  Ohnstein 
sued  jointly  for  that  amount.  Appellee  claimed  two-thirds 
and  Julius  one-third  of  that  amount.  Mr.  Kraus  had,  as 
appellant's  attorney,  full  control  of  the  defense  in  that  suit, 
and  stipulated,  in  substance,  that  if  appellee  would  dismiss 
that  suit  as  to  herself,  and  if  Julius  Ohnstein,  the  sole 
remaining  plaintiff  therein,  should  finally  recover,  appellant 
would  pay  appellee's  claim,  without  further  litigation. 
Thereupon  appellee,  by  her  attorney,  dismissed  the  suit — 
suffered  a  voluntary  non-suit— as  to  herself. 

In  Wilson  v.  Spring,  64  111.  14,  a  bill  was  filed  to  fore- 
close a  mortgage.  On  the  hearing  the  defendant's  solicitor 
admitted  a  certain  sum  to  be  due,  which  was  $196  more 
than  the  principal  and  interest  appearing  to  be  due  by  the 
proofs  in  the  case.  It  was  objected  that  the  decree  was  for 
too  large  a  sum,  in  respect  to  which  the  court  say  : 

"  The  evidence  failing  to  sustain  the  decree  in  the  sum 
found  by  the  court,  is  it  sustained  by  the  admission  by  the 
solicitor  of  plaintiffs  in  error,  on  the  trial,  that  there"  was 
due  complainant  the  sum  decreed  ?  It  is  not  denied  that 
the  solicitor  was  regularly  retained  and  fully  empowered  to 
act  in  the  case,  and  in  this  proceeding,  having  so  acted,  we 
must  presume  that  it  was  by  an  authority,  and  it  is  binding 
to  the  extent  that  the  law  permits  an  attorney  to  act  for 
his  client.  It  has,  so  far  as  we  are  aware,  never  been  con- 
tested that  an  attorney  retained  in  a  case  may,  on  the  trial, 
make  admissions  and  waive  rights  of  his  client,  which  will 
be  as  binding  as  if  made  by  himself.  This  is  necessary 
from  the  very  nature  of  the  employment.  If  wrongfully 
made,  he  is  liable  to  his  client  for  the  injury  be  sustains 
thereby."     Citing  numerous  cases. 
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In  Haas  v.  Chicago  Building  Society,  80  III.  248,  the 
defendant's  solicitor  stipulated  that  a  decree  should  be 
entered  in  favor  of  the  complainant  for  the  sum  of 
$24,785.56;  also,  that,  on  or  before  a  day  named,  the 
defendant  would  pay  to  the  complainant  the  sum  of 
$30,000.  Held,  that  the  stipulation  was  conclusive  on  the 
solicitor's  clients,  citing  Wilson  v.  Spring,  supra, 

Elgin,  Joliet  &  Eastern  R.  E.  Co.  v.  Fletcher,  128  111.  619, 
was  a  petition  by  the  railrojui  company  to  condemn  a  right- 
of-way  for  its  road  through  the  respondent's  farm.  B}'^  the 
statute,  the  petitioner  would  not  have  befen  bound  to  fence 
its  right-of-way  through  the  farm  until  six  months  from 
the  time  that  part  of  its  line  should  be  open  for  use.  The 
petitioner's  solicitor,  to  avoid  an  assessment  of  damages, 
in  view  of  the  fact  that  the  right-of-way  might  be  unfenced 
for  six  months,  stipulated  orally,  in  open  court,  that  peti- 
tioner would,  before  May  1,  1888,  a  date  within  the  six 
months,  enclose  its  right-of-way  with  suitable  and  statu- 
tory fences.     In  respect  to  this  offer  the  court  say  : 

"  We  think  it  is  competent,  upon  the  trial  of  a  condem- 
nation case,  for  the  party  seeking  condemnation  to  bind 
itself,  by  an  offer  in  open  court,  to  the  performance  of 
duties  like  those  here  offered  to  be  performed,  and  to  there- 
b}^  and  to  the  extent  that  such  performance  will  prevent 
damages  that  would  otherwise  occur,  abridge  the  claim  by 
the  land  owner  for  damages." 

In  C.  &  N.  W.  Ry.  Co.  v.  Hintz,  132  111.  265,  the  attor- 
neys for  the  parties  made  the  following  stipulation,  while 
the  case  was  pending  on  appeal  in  this  court : 

"  It  is  hereby  stipulated  by  the  parties  to  the  above 
entitled  cause,  that  the  appellant  may  have  until'  May  23d 
to  file  its  briefs  in  the  above  cause;  but  it  is  stipulated  that 
if  the  said  cause  shall  be  reached  upon  the  call  of  the 
calendar  of  this  court,  and  if,  at  the  time  it  is  so  reached, 
appellant's  briefs  shall  not  have  been  then  on  file  ten  (10) 
days,  the  judgment  against  the  appellant  shall  be  affirmed." 

Appellant's  briefs  not  having  been  filed  within  the  stipu- 
lated time,  judgment  of  affirmance  was  rendered  here.  In 
respect  to  the  stipulation,  the  Supreme  Court  say  : 
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"  Such  agreements  made  in  open  court,  or  even  verbally 
out  of  court,  if  acted  on,  are  enforceable."    lb.  267. 

In  Union  Bank  of  Georgetown  v.  Geary,  5  Peters,  99,  the 
bank  sued  the  maker  and  the  administratrix  of  the  indorser 
of  a  promissory  note.  The  administratrix  claimed  that  she 
had  a  defense  to  the  note.  The  attorney  of  the  bank  called 
on  her  and  requested  her  to  confess  judgment  on  the  note, 
at  the  same  time  assuring  her  that,  if  she  would  not  dis- 
pute her  liabilit}^  the  bank  would  immediately  proceed, 
by  execution,  to  make  the  amount  from  the  principal  debtor, 
the  maker  of  the'note,  who,  the  attorney  assured  her,  had 
sufficient  property  to  siitisfy  the  execution.  The  adminis- 
tratrix, relying  on  these  assurances,  confessed  judgment  on 
the  note.  After  judgment  the  bank  failed  and  refuse<l  to 
sue  out  an  execution  against  the  maker  of  the  note,  who 
had  sufficient  property  to  satisfy  the  same,  although  fre- 
quently urged  by  the  administratrix  to  do  so,  and  finally 
the  maker  removed  from  Georgetown,  out  of  the  jurisdic- 
tion of  the  court,  Uiking  with  him  all  of  his  propert\\  On 
bill  filed  by  the  administratrix  to  enjoin  the  bank  from 
further  proceedings  on  the  judgment  against  her,  it  was 
objected  that  the  attorney  of  the  bank  had  no  authority  to 
make  the  promise,  in  respect  to  ^vhich  the  court  say  : 

"  It  is  not  alleged  or  pretended  that  any  special  author- 
ity was  given  by  the  hank  to  their  attorney  to  make  the 
agreement  set  up  in  the  bill,  and  unless  it  fell  within  the 
scope  of  his  general  authority,  as  attorney  in  the  suit,  the 
bank  can  not  be  held  responsible.  The  general  authority 
of  the  attorney  does  not  cease  with  the  entry  of  the  judg- 
ment, lie  has  at  least  a  right  to  issue  an  execution, 
although  he  may  not  have  the  right  to  discharge  such  exe- 
cution without  receiving  satisfaction.  Jackson  v.  Bartlett, 
S  Johns.  366;  Kellogg  v.  Gilbert,  10  lb.  220.  Ilis  suit  does 
not  terminate  w^ith  the  judgment.  Proceedings  on  the  exe- 
cution are  proceedings  in  the  suit.  It  was,  therefore, 
within  the  scope  of  the  general  authority  of  the  attorney 
in  the  suits,  to  postpone  the  execution  on  the  judgment 
against  the  indorser,  and  issue  one  on  the  judgment  against 
the  maker  of  the  note;  and  this  is  the  utmost  extent  of  the 
allet^ed  agreement." 
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An  attorney  may  stipulate  that  the  cause  in  which  he  is 
engaci^ed  shall  abide  the  result  of  another  cause.  Ohlquest 
Y.  Farwell  &  Co.,  71  la.  231;  Eidam  v.  Finnegan,  48  Minn. 
5'?;  N.  Mo.  K.  It.  Co.  v.  Stephens,  30  Mo.  150.  An  attor- 
ney may  stipulate  that  a  cause  in  which  he  is  engaged  shall 
abide  the  result  of  another  cause  in  which  he  is  not 
engaged,  and  to  which  his  client  is  not  a  party.  In  Scar- 
ritt  Furniture  Co.  v.  Moser  &  Co.,  48  Mo.  A  pp.  543,  548,  the 
court  say : 

"An  attorney  in  charcfe  of  a  case  has  implied  authority 
from  his  client  to  enter  into  any  stipulation  for  tlie  control 
of  the  progress  of  the  action,  even  to  the  entering  of  judg- 
ment in  favor  of  the  opposite  party."     lb.  548. 

In  Pierce  v.  Perkins,  2  Devereux's  Eq.  (X.  C),  250, 
Ruifin,  C.  J.,  delivering  the  opinion  of  the  court,  says: 

"  The  authority  of  the  attorney  of  record  to  make  all 
agreements  for  the  conducting  or  determining  the  suit  can 
not  be  disputed  by  his  clients;  other  persons  \ire  not  to 
take  notice  of  his  private  instructions,  or  his  svant  of 
instructions.-  They  have  a  right  to  consider  his  authority 
full,  to  manage  the  suit  tm  the  party  himself  could;  and  the 
client  must  be  bound  by  his  acts,  unless  he  can  clearly 
establish  collusion  between  the  attorney  and  the  oppo- 
site party,  which  here  is  not  pretended." 

This  case  is  cited  with  approval  in  Wilson  v.  Spring, 
sujyra.  See,  also,  Thompson  v.  Ft.  Worth  &  R.  G.  Ry.  Co., 
73  S.  W.  Rep.  29. 

We  are  of  opinion  that  Mr.  Kraus,  as  appellant's  attorney 
at  law,  had  ample  authority  to  make  the  promise  in  ques- 
tion, and  that  it  is  binding  on  appellant.  This  suit  was 
commenced  May  28,  1898,  and  the  judgment  of  this  court 
affirming  the  judgment  o/  the  Circuit  Court  in  favor  of 
Julius  Ohnstein  arid  against  appellant,  was  not  rendered 
till  October  21^  1899.  Appellant's  counsel  now  object  that 
the  condition  of  the  promise,  namely,  final  judgment  for 
Ohnstein  in  this  suit,  not  having  been  fulfilled  when  the 
present  suit  was  brought,  the  suit  was  prematurely  brought. 
The  objection  does  not  go  ro  the  merits;  it  is  dilatory 
merely,  is  in  the  nature  of  a  plea  in  abatement,  and  should 
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have  been  urged  at  the  first  opportunity.  Conley  v.  Good, 
Beecher's  Breese,  135;  Miller  v.  Metzger,  16  111.  390;  Reed 
V.  Curry,  35  lb.  530,  540;  Kinney  v.  Bauer,  0  III.  App. 
267,  272;  Leo  Kee  v.  Wah  Sinor  Chong,  72  Pac.  Rep.  473. 

The  attention  of  the  trial  court  was  not  called  to  the 
objection  in  any  way,  not  even  by  the  motion  for  a  new 
trial  or  by  instruction.  The  appellant  can  not  avail  of  the 
objection  by  urging  it  here  for  the  first  time.  To  hold  that 
the  trial  court  erred  in  respect  to  a  matter  not  called  to  its 
attention,  would  be  unjust  both  to  appellee  and  the  trial 
court.  Appellant  filed  a  written  motion  for  a  new  trial, 
specifying  reasons  for  the  motion,  and  did  not  specify  as  a 
reason  that  the  suit  was  prematurely  brought.  By  this 
omission  appellant  waived  the  objection.  R.  R.  Co.  v. 
McMath,  91  111.  104. 

The  judgment  will  be  affirmed. 


110   380 
a209a  109 

Libby,  McNeill  &  Libby  v.  Mary  E.  Banks. 

1.  Negligence— iVeyer  Pre.sa7?ieri.—Negli<2:ence  is  never  presumed; 
it  may  not  be  inferred  from  t!io  fact  of  injur}'  alone,  but  from  evi- 
dence of  the  injury,  and  the  facts  and  circumstances  under  which  it 
occurred,  the  jury  may  in  some  cases  draw  the  inference  that  the  injury 
was  the  result  of  negligence. 

2.  Master  and  Servant— Jfas^er  Must  Furnish  the  Servant  a  Safe 
Place  in  Which  to  Work.— It  is  the  duty  of  the  master  to  furnish  the 
servant  a  safe  place  in  which  to  work. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano, 
Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1902.  Affirmed.  Opinion  filed  October  30,  1903.  Rehearing 
denied  November  24,  1903. 

Appellee,  in  the  Superior  Court,  in  an  action  on  the  case 
for  personal  injuries  against  appellant,  had  a  verdict  for 
$7,000.  The  trial  court  overruled  a  motion  for  a  new  trial 
and  rendered  judgment  on  the  verdict,  to  reverse  which  this 
appeal  is  prosecuted. 
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Appellant  owns  and  operates  a  large  packing  house. 
Appellee  was  in  its  service  as  a  sweeper  and  cleaner.  In 
the  proper  discharge  of  her  duty  appellee  went  under  a 
platform  in  the  packing  house  to  sweep,  and  while  there  it 
fell' upon  her  and  inflicted  the  injuries  complained  of. 

In  appellant's  brief  this  platform  is  described  as  follows: 

"The  loft  consisted  of  a  platform  eight  feet  from  the  floor. 
It  was  about  sixteen  feet  long  and  approximately  sixteen 
feet  wide.  It  was  supported  at  the  four  corners  and  braced 
by  supports  coming  down  from  the  ceiling  to  the  sides. 
The  platform  in  its  length  ran  north  and  south.  Attached 
to  the  south  supports  and  also  to  the  north  supports  were 
planks  running  parallel  with  the  floor  and  eiffht  feet  above 
the  floor,  which  acted  as  joists  at  either  end  for  the  support 
of  some  4x4  beams,  which  ran  north  and  south  and  sup- 
ported the  weight  of  the  material  in  the  loft;  some  boards 
were  scattered  loosely  on  these  4  x  4's,  forming  a  sort  of 
temporary  flooring^  There  is  some  testimony  indicating 
that  there  were  also  some  little  iron  braces,  consisting  of 
rods  attached  to  the  wall  and  also  to  the  side  of  the 
platform,  to  prevent  the  vibration  of  the  platform.  The 
platform  was  not  to  exceed  two  years  old  at  the  time  the 
accident  happened,  it  having  been  built  in  1899." 

This  description  we  adopt,  but  will  call  the  perpendicular 
supports  posts,  the  horizontal  planks  which  were  attached 
to  the  posts  beams,  and  the  4x4  pieces  of  scantling  which 
were  laid  upon  the  beams,  joists.  The  joists  were  not  let 
into  or  in  any  way  fastened  to  the  beams  and  we  ma}' 
therefore  consider  the  beams  and  posts  as  the  frame  of  the 
platform. 

There  is  a  conflict  in  the  testimony  as  to  the  size  of  the 
beams  and  posts. 

The  witnesses  called  by  appellant  testified  that  each  beam 
consisted  of  two  2x6  Norway  pine  planks  placed  on  edge 
one  on  top  of  the  other;  that  the  posts  were  Norway  pine 
8  X  10,  extending  to  and  supporting  the  roof,  and  were  in 
place  before  the  platform  was  built;  that  the  beams  at  each 
end  were  spiked  and  securely  fastened  to  a  post.  Four 
witnesses  called  by  appellee  testified  that  the  posts  were 
2x4  and  extended  from  the  floor  only  to  the  platform,  and 
some  of  them  testified  that  the  beams  were  2x4. 
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When  the  platform  was  built  it  was  intended  to  support 
]iieces  of  beef  while  drying,  to  make  dried  beef.  There  were 
about  fourteen  joists,  and  to  them  hooks  were  attached  and 
to  these  hooks  the  pieces  of  beef  were  hung.  The  platform 
had  for  some  time  before  the  injury  been  used  for  the  storage 
of  articles  used  in  making  mincemeat.  On  the  day  of  the 
injury  and  for  two  da\'^s  before,  four  men  had  been  engaged 
in  taking  from  the  platform  articles  stored  thereon.  On 
the  platform  at  the  time  of  the  injury  were  packages  of 
cartons,  tables,  presses,  a  water  tank,  half  and  quarter  bar- 
rels. The  weight  of  these  articles,  of  the  men  on  the  plat- 
form and  of  the  joists,  was  at  least  4,000  pounds.  The 
weight  of  the  joists  and  the  articles  oh  the  platform  before 
any  were  removed  was  5,000  pounds  or  more.  It  does  not 
clearly  appear  what  part  of  the  structure  tirst  broke  or  gave 
way.  Two  witnesses  called  by  appellant,  neither  of  whom 
sjiw  the  platform  fall,  testified  that  they  found  that  the 
beam  on  the  north  side  of  the  platform  broke  about  two 
and  a  half  feet  from  the  post  at  the  northeast  corner;  that 
it  was  a  clean  diagonal  break  and  that  the  timber  at  the 
place  of  fracture  appeared  sound.  They  do  not  testify  that 
no  other  timbers  were  brokeu  and  for  aught  that  appears 
in  their  testimony  the  breaking  of  the  beam  may  have 
been  the  result,  not  the  cause,  of  the  fall  of  the  platform. 
For  appellee  a  witness  testified  that  he  saw  the  platform 
fall;  that  the  two  posts  on  the  north  side  of  the  platform 
broke  at  the  same  time,  and  the  platform  fell.  Another 
witness  testified  that  he  saw  in  the  wreck  broken  2  x  4's. 

F.  J.  Canty  and  J.  A.  Bi.oomixgston,  attorneys  for  appel- 
lant. 

RicnoLsoN  &  Levy,  attorneys  for  appellee;  C.  Stuart 
Beattie,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  first  error  assigned  is  that  the  verdict  is  against  the 
evidence.  Whether  the  frame  of  the  platform  was  con- 
structed as  claimed  by  appellant  or  as  claimed  by  appellee 
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was,  under  the  evidence,  a  question  of  fact  for  the  jury. 
This  is  conceded  by  counsel  for  appellant.  Their  position 
as  stated  in  their  brief  is  that  "  it  makes  no  difference 
whether  the  posts  were  2  x  4:'s  or  8  x  lO's,  or  whether  they 
were  braced  or  not.  *  *  *  There  is  nothing  in  the  evi- 
dence from  which  the  jury  could  infer  that  2x4  planks  eight 
feet  high,  braced  as  plaintiff's  witnesses  braced  them,  would 
not  support  the  weight  placed  uponthem." 

The  duty  that  appellant  owed  to  appellee  was  to  furnish 
her  a  reasonably  safe  place  to  work.  The  declaration 
charges  in  different  counts  negligence  in  the  construction, 
in  the  care,  in  the  uso,  in  failing  to  inspect  the  platform 
and  in  overloading  it.  Appellant  denied  the  charges  of 
negligence  and  the  burden  of  proving  negligence  was  upon 
appellee. 

Negligence  is  never  presumed;  it  may  not  be  inferred 
from  the  fact  of  injury  alone,  but  from  evidence  of  the 
injury  and  the  facts  and  circumstances  under  which  it 
occurred  the  jury  may  in  some  cases  draw  the  inference 
that  the  injur}^  was  the  result  of  negligence. 

In  this  case  there  were  before  the  jury  the  fact  that  the 
frame  of  the  platform  gave  way  and  the  platform  fell; 
that  it  fell  under  usual,  not  unusual  circumstances,  under 
conditions  that  appellant  was  bound  to  expect  and  take 
reasonable  care  to  provide  for,  not  extraordinary,  or  not  to 
be  expected,  conditions.  They  had  also  the  fact  that  the 
frame  of  the  platform  was  built  to  support  joists  or  "dry 
poles,"  to  which  small  pieces  of  beef  were  hung  to  dry; 
that  in  such  rise  there  would  be  little  or  no  jar  and  the 
strain  or  pressure  would  be  uniform  and  steady  in  propor- 
tion to  the  weight  carried.  The  jury  might  properl}''  con- 
sider the  facts  proven  in  the  light  of  their  common  knowl- 
edge as  to  the  strength  of  such  a  structure  as  they  found 
from  the  evidence  the  platform  was,  and  the  effect  upon 
such  a  structure,  of  men  being  upon  it  for  days  before  it 
fell,  taking  down  and  removing  therefrom  articles  of  con- 
siderable weight. 

Appellant,  at  the  close  of  appellee's  case,  asked  the  court 
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to  direct  a  verdict  of  not  guilty.  The  court  denied  their 
motion,  and  in  so  doing  in  effect  held,  and  in  our  opinion 
properly  held,  that  apf>ellee  had  made  out  a  case  from 
which  the  jury  might  properly  find  that  appellant  was 
guilty  of  negligence,  causing  the  injury  as  charged  in  the 
declaration.  The  evidence  on  the  part  of  appellant  did  not 
go  at  all  to  the  question  of  the  strength  or  fitness  for  the 
uses  to  which  it  was  put,  of  such  a  platform  as  the  testimo- 
nies for  appellee  tended  to  show  the  platform  in  question 
was,  but  tended  to  show  that  the  platform  which  fell  was 
a  very  different  and  much  stronger  structure  than  the  one 
described  by  ap|)ellee's  witnesses;  that  the  beams  were 
2  X  12,  in  place  of  2x4 — that  they  were  supported  by 
8x10,  not  2x4  posts. 

The  question  thus  presented  was  a  question  of  fact,  upon 
which  the  verdict  of  the  jur}^  is  conclusive.  In  our  opinion 
the  record  does  not  present  a  case  in  which  this  court  can 
say  that  the  verdict  is  against  the  evidence,  or  that  it  is 
not  supported  by  sufficient  evidence. 

We  find  no  error  in  the  proceedings  at  the  trial  or  in  the 
refusal  to  give  certain  instructions  for  appellant  which  the 
court  refused  to  give.  In  view  of  the  nature  of  appellee's 
injury,  the  fact  that  it  has  resulted  in  disability  to  do  any 
kind  of  work  and  in  the  loss  of  an  eye,  we  can  not  say  that 
the  damages  awarded  are  excessive. 

The  judgment  will  be  affirmed. 


Electrical  Installation  Co,  v.  Peter  Kelly. 

1.  Master  and  Servant— Senxini  Charged  with  Knotcledge  of  Obvi- 
omt  Dangers, —Where  the  danger  arisin«:  from  coming  into  contact  with 
a  swiftly  revolving  fan  is  obvious  to  a  person  of  ordinary  intelligence, 
the  law  charges  the  servant  with  knowledge  of  such  danger. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  thn  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Reversed.  Opinion  filed  October  30,  1903.  Rehearing  denied  Novem- 
ber 24.  1903. 
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F.  J.  Oanty  and  Americus  B.  Melville,  attorneys  for 
appellant. 

Edmund  S.  Cummtngs,  attorney  for  appellee. . 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Appellee  brought  in  the  Superior  Court  an  action  on  the 
case  for  personal  injuries  in  which  he  had  a  verdict  for 
$5,000.  A  motion  for  a  new  trial  was  denied  and  judorment 
entered  on  the  verdict,  to  reverse  which  this  appeal  is 
prosecuted. 

At  the  close  of  the  evidence  defendant  asked  the  court 
to  direct  a  verdict  for  defendant.  The  court  refused  to  do 
so,  and  this  refusal  is  assigned  as  error. 

At  the  time  of  the  injury  appellant  was  engaged  in  la)'- 
ing  electrical  wires  for  an  elevated  railroad  company  from 
its  power-house  to  and  along  its  road,  and  employed  appel- 
lee to  take  part  in  such  work.  The  power-house  was  on 
the  east  side  of  State  street  and  ran  back  100  feet.  Thir- 
teen feet  north  of  it  was  a  cooling  tower,  a  part  of  the 
power  plant.  This  also  fronted  on  State  street,  was  fortv 
feet  high  and  sixty -five  feet  long.  A  picket  fence  ran  from 
each  end  of  the  tower  to  the  power-house,  thus  inclosing  a 
court  sixty-five  feet  long  from  east  to  west,  and  thirteen 
feet  wide  from  north  to  south.  In  the  cooling  tower  were 
five  fans,  each  ten  feet  in  diameter,  turning  upon  a  north 
and  south  axis  about  one  hundred  and  thirty  times  a  minute.  * 
The  south  ends  of  these  fans,  the  outer  blade  of  each,  pro- 
jected twenty-one  inches  beyond  the  south  face  of  the 
tower  into  the  court.  The  fans  were  three  and  a  half  feet 
above  the  ground,  and  they  were  used  to  force  air  into  an 
upright  box  to  cool  water  from  the  condenser,  which  ran 
down  screens  or  mats  placed  in  the  box,  to  a  tank  below 
the  level  of  the  fans.  The  fans  threw  some  water  out  into 
the  court.  A  box  containing  electrical  wires  running  from 
the  power-house  to  the  railroad  had,  before  the  present 
work  began,  been  laid  through  this  court,  equidistant  from 
the  cooling  tower  on  the  north  and  the  power-house  on  the 
south.     It  was  twenty-one  inches  wide,  and  the  top  of  it 
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eighteen  inches  below  ground.  Over  it  in  the  east  picket 
fence  was  a  gate,  and  fifty  feet  east  of  this  gate  was  the 
railroad.  The  railroad  company  was  preparing  to  change 
its  motive  power  from  steam  to  electricity,  and  for  that 
purpose  it  was  necessary  to  place  more  electrical  wires  in 
the  box.  Appellant,  in  order  to  do  so,  directed  appellee 
and  other  men  in  its  service  to  uncover  the  box  from  the 
railroad  to  the  power-house.  They  began  at  the  railroad, 
passed  west  through  the  gate  in  the  east  fence  into  the 
court,  opening  the  trench  as  they  went..  In  the  court  they 
opened  the  trench  past  the  east  fan,  past  the  next  fan  to 
the  west,  and  when  appellee  was  at  work  in  front  of  the 
third  fan,  at  least  thirty-five  feet  west  of  the  east  end  of  the 
tower,  he  was  struck  by  the  fan  on  the  left  arm  and 
injured. 

The  declaration  charges  that  the  fans  were  without  pro- 
tection or  shield;  that  it  was  dangerous  to  work  near  them; 
that  of  this  danger  appellee  was  ignorant;  that  appellant 
negligently  ordered  him  to  uncover  said  box  without  giv- 
ing him  notice  of  said  fans  or  instructing  him  as  to  the 
danger  to  which  he  was  exposed,  and  avers  that  appellee 
was  in  the  exercise  of  due  care  for  his  own  safety. 

We  have  carefully  searched  the  record  for  evidence  of 
acts  or  conduct  on  the  part  of  appellant,  or  of  facts  and  cir- 
cumstances attending  the  injury  from  which  the  inference 
that  appellee  received  such  injury  through  the  fault  or 
negligence  of  appellant  might  fairly  be  drawn,  and  have 
found  none. 

The  duty  of  appellant  was  to  use  reasonable  care  to  fur- 
nish appellee  a  reasonably  safe  place  to  work. 

To  uncover  the  box  in  front  of  the  fans  was  the  work  of 
only  an  hour  or  two.  To  the  south  of  the  box,  between  it 
and  the  blank  wall  of  the  power  house,  was  a  vacant  space 
five  feet  wide;  to  the  north  of  the  box,  between  it  and  the 
south  edsfe  of  the  fans,  was  a  vacant  space  more  than  three 
and  a  half  feet  wide.  Appellee,  standing  with  both  feet  on 
the  ground  over  the  box  as  near  to  the  north  line  of  it  as 
he  could  stand,  could  not  touch  a  fan  with  his  hand.     To 
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uncover  the  box  it  was  not  necessary  that  he  should  stand 
upon  the  very  north  line  of  the  box,  much  less  that  he 
should  go  beyond  it  into  the  space  between  it  and  the  fans. 
In  our  opinion  it  was  not,  under  the  facts  and  conditions 
shown  by  the  evidence,  the  duty  of  appellant  to  set  up  a 
Carrier  between  the  box  and  the  fans  before  sending  appellee 
to  uncover  the  box  in  front  of  the  fans. 

The  evidence  shows  that  to  a  man  standing  in  front  of 
one,  a  fan  looked  like  the  driving  wheel  of  a  locomotive  in 
rapid  motion.  The  fans  made  a  whirring  noise  plainly  to 
be  heard  at  least  as  far  away  as  the  east  fence;  they  were 
in  plain  sight,  with  nothing  to  obstruct  appellee's  view  of 
them;  they  threw  water  into  the  court  in  small  drops,  like 
a  fine  rain,  and  the  water  fell  upon  appellee  from  the  time 
that  he  came  in  front  of  the  first  fan.  Appellee  testified  in 
chief  in  answer  to  his  own  counsel  as  follows: 

"Where  were  these  fans  with  reference  to  where  you 
were  digging?  A.  The  fans  were  on  the  north  side  of  *rae. 
Q.  Did  you  see  the  fans  there  at  the  time?  A.  I  did  not 
take  particular  notice  of  them.  Q.  Did  you  see  them  ?  A. 
I  saw  something  that  was  throwing  water.  Q.  Did  you 
notice  whether  it  was  going  round  or  not?  A.  1  did  not 
exactly  notice.  Q.  Did  you  hear  anything  at  the  time? 
A.  Yes,  sir,  there  was  a  kind  of  buzzing  sound  there. 
Cross-examination:  Q.  As  you  would  look  at  the  fans 
you  would  see  that  something  was  going  round  there?  A. 
Yes,  sir,  I  knew  that  there  was  something  going  around 
there  that  made  the  water  fall;  that  made  the  water  come 
out.  Q.  So  you  knew  that  fans  or  something  were  work- 
ing around  there?    A.    I  knew  there  was  something  there." 

True,  the  evidence  shows  that  a  man  standing  in  front  of 
a  fan  could  not,  by  looking  at  it,  see  how  far  the  south  end 
of  it  projected  from  the  side  of  the  building,  but  it  also 
shows  that  such  distance  could  be  seen  by  looking,  at  an 
angle,  at  the  fans  farther  away.  But  it  is  not  important 
whether  appellee,  by  looking  at  a  fan,  could  or  could  not  tell 
how  far  it  projected  from  the  face  of  the  building;  he  cer- 
tainly could  tell  very  nearly  how  far  a  great  fan  or  wheel, 
ten  feet  in  diameter,  revolving  130  times  a  minute,  was  from 
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himself  by  merely  looking  at  it,  and  the  danger  to  himself 
arisino:  from  comins:  in  contact  with  such  a  fan  or  wheel 
would  be  obvious  to  a  person  of  ordinary  intelligence,  and 
the  law  therefore  charged  him  with  knowledge  of  such 
danger.     0.  &  E.  I.  R  R.  Co.  v.  Heerey,  203  111.  492,  498. 

In  our  opinion  appellee  had  abundant  notice  that  the 
fans  were  Substantially  where  they  were,  that  they  were  in 
rapid  motion,  and  that  if  he  should  come  in  contact  with  one 
of  them  he  would  be  injured;  and  therefore  appellant  was 
not  guilty  of  negligence  in  failing  to  give  appellee  notice  of 
the  fans,  or  in  failing  to  point  and  instruct  him  as  to  the 
risk  and  danger  to  himself  of  coming  in  contact  with  them. 

Appellee  testified  that  the  blade  of  the  fan  struck  him 
near  the  elbow,  or,  in  his  words,  "It  struck  me  on  the  bend 
of  the  arm."  To  receive  such  an  injury  he  must  have  stood 
almost  if  not  quite  as  near  to  the  outer  edge  of  the  fan  as  to 
the  north  line  of  thq  box  he  was  directed  to  yncover,  and  in 
going  so  near  to  the  fan  when  his  work  did  not  require  him 
to  do  so,  he,  in  our  opinion,  committed  an  act  of  negligence 
which  was  a  proximate  cause  of  his  injury. 

It  follows  from  what  has  been  said  that,  in  our  opinion, 
the  court  should  have  directed  a  verdict  in  favor  of  appel- 
lant. The  conclusions  to  which  we  have  arrive(i  as  to  the 
facts  of  the  case  render  it  unnecessary  to  consider  the  errors 
assigned  as  to  the  admission  and  exclusion  of  evidence  or 
the  giving  and  refusing  of  instructions. 

The  judgment  will  be  reversed  and  the  cause  will  not  be 
remanded. 

Mr.  Justice  Stein  did  not  take  part  in  the  decision  of  this 
case. 


L.  L.  Leach  &  Son  v.  Alphons  Custodis  Chimney  Con- 
struction Co. 

1.  Pleading — H7ie?i  Work  under  a  Contract  is  Done  and  Paynuent 
Alone  Remains  to  he  Made^  It  May  be  Recovered  on  the  Common 
Counts.— When  the  work  contracted  to  be  done  under  a  contract  is 
done  and  nothing  remains  except  to  pay  for  it,  a  recovery  may  be  had 
on  the  common  counts. 
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2.  Sx^E— Performance  of  Work  Contracted  to  he  Done  May  he 
Proved  under  the  Common  Counts.— Performance  of  the  work  con- 
tracted to  be  done  under  a  contract  may  be  proved  under  the  common 
counts. 

Assampsit,  on  the  common  counts.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  Octo- 
ber 12, 1903. 

John  M.  Gaetside  and  James  M.  Gwin,  attorneys  for 
appellant. 

SiGMUND  Zeisleb,  attomej  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit  by  appellee  against 
appellant  on  the  following  writing : 

"Chicago,  May  20,  1901. 
Messrs.  Alphons  Custodis  Chimney  Construction  Co., 
Bennett  Building,  New  York  City,  N.  Y. 

Gentlemen  : — We  accept  your  price  of  forty-two  hundred 
and  fifty  dollars,  to  build  complete,  on  the  foundations  that 
are  completed,  from  drawings  furnished  by  you  at  the 
Power  House  for  steam  engineering  in  the  Brooklyn  Navy 
Yard,  Brooklyn,  K  Y.,  one  of  your  Alphons  Custodis 
Chimneys,  including  the  connecting  flue  to  the  building,  as 
shown  on  your  drawing  No.  1017,  you  to  furnish  all  mate- 
rial and  labor  req'uired  to  complete  this  chimney  to  the 
entire  satisfaction  of  the  engineer  in  charge  and  ourselves. 

You  are  to  commence  work  on  this  chimney  at  once  and 
complete  same  in  six  weeks  from  this  date.  We  agree  to 
pay  you  in  the  manner  following  :  That  is  to  say,  eighty 
per  cent  (80^  )  of  the  value  of  the  materials  so  furnished 
and  labor  performed  and  completed  as  the  same  shall  be 
furnished,  performed  and  completed  from  time  to  time, 
and  at  such  time  or  times  as  we  shall  receive  from  the  gov- 
ernment our  payments  under  our  original  contract,  and  the 
remaining  twenty  per  cent  (20j<  )  when  the  chimney  is  com- 
pleted and  accepted  by  the  government,  and  we  have 
received  full  payment  under  the  original  contract. 
Yours  truly, 

(Signed)    L.  L.  Leach  &  Son." 
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The  declaration  contained  the  common  counts  only,  to 
which  appellant  pleaded  the  general  issue.  The  jury 
found  for  the  appellee  and  assessed  its  damages  at  the  sum 
of  $4,250,  and  judgment  was  rendered  on  the  verdict.  The 
action  was  brought  on  the  theory  that  appellee  did  the 
work  in  accordance  with  the  terms  of  the  foregoing  writ- 
ing, and  that  nothing  remained  to  be  done  but  payment  by 
appellant. 

The  contentions  of  appellant's  counsel  are,  that  the  chim- 
ney was  not  finished  within  six  weeks  from  May  30,  1901, 
the  date  of  the  contract;  that  the  government  did  not 
accept  the  chimney,  and  did  not  pay  appellant,  and  that 
appellee  did  not  line  foundation  or  complete  the  work  to 
the  entire  satisfaction  of  the  engineer  in  charge.  It  appears 
by  the  acceptance  of  appellant's  proposition  as  to  price 
that  the  foundation  was  completed,  and  from  the  evidence 
that  appellee  went  on  and  did  the  work,  after  receiving 
appellant's  communication  of  May  20,  1901,  above  quoted, 
thereby  accepting  the  terms  mentioned  in  the  communica- 
tion. The  communication  expressly  states  that  "  the 
foundations  are  completed,"  and  appellee  had  the  right  to 
rely  on  that  statement.  Conrad  Worms,  appellee's  general 
manager,  called  by  appellant,  testified  that  the  foundation 
was  not  complete  without  the  lining  in;  but  this  does  not 
aflfect  the  question,  because  appellee  was  only  bound  to  do 
the  work  in  accordance  with  the  terms  of  appellant's  com- . 
raunication  of  May  20th,  which  required  only  that  the  chim- 
ney should  be  built  on  foundations  stated  by  the  communi- 
cation to  be  completed.  If  they  were  not  completed,  it  was 
incumbent  on  appellant  to  complete  them,  which,  as  appears 
from  the  evidence,  appellant  did.  The  chimney  was  com- 
pleted August  20, 1901,  according  to  the  drawing  1017,  men- 
tioned in  the  communication.  If  it  was  so  accepted  and  paid 
for  by  the  government,  it  is  immaterial  that  it  was  not  com- 
pleted in  six  weeks  from  the  date  of  the  contract,  time  not 
being  of  the  essence  of  the  contract,  and  no  damages  by 
reason  of  the  delay  having  been  claimed.  The  evidence 
tends  to  show  that  the  government  paid  appellant  for  the 
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work  and  that  appellant  promised  to  pay  appellee  after 
such  payment  by  the  government. 

The  following  letters  were  written  by  appellant  to  appel- 
lee: 

"  Chicago,  September  7th,  1901. 
Messrs.  Alphons  Cctstodis  Chimney  Construction  Co., 
Bennett  Building,  New  York,  N.  Y. 
Gentlkmkn: — We  are   in   receipt  of  j'^our  favor  of  the 
5th  instant  and  in  reply  will  say  that  the  delay  in  answer- 
ing your  former  letters  was  caused  by  the  absence  of  the 
members  of  our  firm  from  the  city. 

We  are  expecting  an  estimate  this  month  and  will  imme- 
diately forward  you  a  check  on  receipt  of  the  same. 
Hoping  this  is  satisfactory,  we  are. 

Yours  very  truly, 

L.  L.  Leach  &  Son. 
N.  B. — Since  writing  the  above  we  had  a  visit  from  3^our 
Mr.  Johnson,  to  whom  we  explained  the  position  thor- 
oughly, and  no  doubt  he  will  communicate  with  you. 

L.  L.  Leach  &  Son." 

"Chicago,  Sept.  11th,  1901. 
Messrs.  Alphons  Ccstodis  Chimney  Construction  Co., 
Bennett  Building,  New  York,  N.  Y. 
Gentlemen  : — We  acknowledge  the  receipt  of  your  favor 
of  the  \hh  instant  and  would  sa}*^  your  Mr.  Johnson  called 
here  yesterday  and  had  an  interview  with  our  Mr.  L.  L. 
Leach,  who  explained  to  him  fully  the  situation. 

You  can  rest  assured  that  we  will  send  you  a  check  on 
account  of  this  work  at  the  earliest  possible  moment. 

UespectfuUy  yours, 
L.  L.  Leach  &  Son." 

J.  P.  Johnson,  a  Chicago  representative  of  appellee,  testi- 
fied that  September  10  or  11,  1901,  he  had  a  conversation 
with  Leach,  Sr.,  regarding  payment  for  the  chimney,  and 
that  be  told  Leach  that  he,  witness,  had  been  requested  "  to 
call  and  see  him  and  ask  for  payment  on  the  chimney  that 
was  long  overdue,  and  he  said  he  knew  it  was,  but  he  had 
paid  out  the  money;  that  he  hadn't  any  money;  if  he  had, 
he  would  be  very  glad  to  pay  it; "  that  about  September  25, 
1901,  witness  again  conversed  with  Mr.  Leach,  and  said  to 
him  that  the  government  had  passed  payment  on  the  chim- 
ney over  a  month  ago,  and  that  Leach  promised  to  pay 
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$2,500  in  a  week;  that  witness  again  saw  him  October  2, 
1901,  and  he,  Leach,  promised  to  send  $2,500  to  appellee  that 
evening.  The  witness  further  testified  that  he  was  present 
at  a  conversation  between  Mr.  Worms  and  Leach,  in  which 
Worms  asked  Leach  why  he  had  not  paid  appellee,  that  he 
had  received  money  from  the  government,  and  that  "  Mr. 
Leach  said  he  knew  he  had,  but  his  son  was  away  at  the 
time,  and  that  he  had  paid  the  money  out,  and  he  had  not 
enough  to  go  round  to  everybody."  Conrad  Worms,  appel- 
lee's manager,  testified  that  October  10, 1901,  he  had  a  con- 
versation with  Mr.  Leach,  in  the  presence  of  the  witness, 
Johnson,  when  he.  Worms,  said  to  Mr.  Leach,  "  Mr.  Leach, 
you  got  the  money  from  the  government,  why  don't  you 
pay  us?"  and  that  Mr.  Leach  said,  "At  the  time  I  got 
the  money  my  son  was  not  here  and  I  paid  the  money  out." 
The  witness  Worms  also  testified  that  he  visited  the  Brook- 
lyn Navy  Yard  in  October  and  December,  1901,  and  that 
the  chimney  was  in  use  there  in  both  those  months.  The 
testimony  of  the  witnesses  Worms  and  Johnson  as  to  con- 
versations with  Leach  is  uncontradicted.  The  evidence 
fully  warranted  the  jury  in  finding  that  the  chimney  was 
fully  completed  in  accordance  with  the  contract,  and  that 
the  government  accepted  it  and  paid  appellee  for  it. 

But  appellant's  counsel  contend  that  there  can  be  no 
recovery  on  the  common  counts,  and  in  the  absence  of  a 
special  count  averring  fulfillment  of  the  conditions  men- 
tioned in  the  contract.  Indeed,  appellee's  counsel  seem  to 
rely  mainly  on  this  contention,  saying  in  their  argument, 
"  The  case  is  submitted  to  the  court  on  a  question  of  plead- 
ing." We  understand  the  rule  to  be  that  when  the  work 
contracted  to  be  done  is  done,  and  nothing  remains  except 
to  pay  for  it,  a  recovery  may  be  had  on  the  common  counts. 
Mount  Hope  Cemetery  v.  Weidenmann,  139  111.  67, 74,  and 
cases  there  cited. 

It  is  well  settled  that  performance  of  the  w^ork,  which  is 
the  most  important  condition  precedent  to  payment,  can 
be  proved  under  the  common  counts,  and  we  can  not  con- 
ceive of  any  good  reason  why  the  other  conditions  speci- 
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fied  in  the  contract  can  not  also  be  proved  under  the 
common  counts. 

The  evidence  shows  that  the  work  was  completed  in 
accordance  with  the  contract,  and  that  all  the  conditions  of 
the  contract  on  which  payment  was  to  be  made  were  ful- 
filled, and  that  nothing  remained  to  be  done  except  pay- 
ment by  appellant  to  appellee  of  the  sum  which  the  former 
agi'feed  to  pay. 

The  judgment  will  be  affirmed. 


E.  J.  Abel  V.  D.  J.  Downey, 

1.  Malicious  Prosecution— TT^Ti^re  Arrest  is  Made  upon  Deliberate 
AcMce  of  Counsel. — Where  a  party  consults  with  competent  legal 
counsel  in  good  faith,  to  ascertain  what  course  to  pursue  in  reference 
to  acts  done  by  another,  and  such  counsel,  after  proper  deliberation 
and  examination  into  the  facts,  advises  an  arrest  for  a  criminal  offense, 
the  party  causing  the  aiTCst  should  not  be  held  to  respond  in  damages 
for  want  of  probable  cause  ifor  his  action  in  the  premises. 

Trespass  on  the  Case,  for  slander  and  malicious  prosecution.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chet- 
LAIN,  Judge  presiding.  Heard  in  this  court  at  the  October  term,  1902, 
Reversed  and  remanded.     Opinion  filed  November  12,  1903. 

W.  A.  Foster  and  Samuel  M.  Booth,  attorneys  for 
appellant. 

W.  K.  Pattison  and  J.  L.  Baily,  attorneys  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  for  slander  and  for  mali- 
cious prosecution.  The  plea  was  the  general  issue.  The 
parties  stipulated  in  open  court  that  anything  might  be 
shown  in  defense  which  would  be  competent  if  properly 
pleaded. 

The  jury  returned  a  verdict  finding  appellant  guilty  and 
assessing  the  damages  of  appellee  'at  $5,000.  A  remittitur 
of  $2,000  was  made,  and   thereupon  judgment  was  entered 
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for  S3,000.  From  the  entry  of  such  judgment  this  appeal 
was  taken. 

The  malicious  prosecution  was  based  upon  the  arrest  of 
appellee  upon  a  charge  of  perjury  preferred  by  appellant. 
Mr.  Samuel  M.  Booth,  a  member  of  the  Chicago  Bar  in 
good  standing,  represented  appellant  before  Judge  Tuthill 
of  the  Circuit  Court  in  a  suit  between  the  parties  hereto,  in 
which  the  alleged  perjury  was  committed.  Appellee  there 
swore  that  he  had  never  been  paid  a  certain  sum  of  money. 
Mr.  Booth  testifies  that  at  a  later  date  appellant  brought 
to  him  a  receipt  for  that  money  signed  by  appellee,  "  and 
asked  what  I  thought  of  Downey  testifying  as  he  did  about 
him  (appellant)  not  paying  the  money.  I  said  1  thought 
it  was  perjury,  and  he  should  be  made  an  example  of.  He 
said, '  If  you  think  there  is  a  case  of  perjury,  go  ahead.*  I 
was  pretty  busy,  and  about  July  lith  had  him  (appellee) 
arrested." 

Appellant  swears  that  he  showed  such  receipt  to  his 
attorney,  Mr.  Booth.  "  I  told  Mr.  Booth  he  (appellee)  swore 
that  he  was  never  paid,  and  never  was  given  credit  for  any 
such  payment.  He  (Mr.  Booth)  said,  '  That  is  i>erjury; 
have  him  arrested.'  He  would  advise  me  to  have  him 
arrested.  I  said,  'If  you  think  so, go  ahead.'  It  was  upon 
his  advice  I  had  the  complaint  sworn  out  and  amended  com- 
])laipt."  The  foregoing  evidence  stands  undisputed  in  the 
record. 

Where  a  party  consults  with  competent  legal  counsel  in 
good  faith,  to  ascertain  what  course  to  pursue  in  reference 
to  acts  done  by  another,  and  such  counsel,  after  proper 
deliberation  and  examination  into  the  facts/ ad  vises  an 
arrest  for  a  criminal  offense,  the  party  causing  the  arrest 
should  not  be  held  to  respond  in  damages  for  want  of  prob- 
able cause  for  his  action  in  the  premises.  This  is  the  rule 
laid  down  in  Koss  v.  Innis,  26  111.  259,  from  which  there 
has  been  no  substantial  departure.  1  Am.  &  Eng.  Ency. 
899,  2d  Ed.,  where  the  Illinois  cases  upon  this  subject  are 
collected. 

Appellant    submitted  this   question    of  perjury   to    his 
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attorney.  Mr.  Booth  was  fully  advised  of  all  the  facts  upon 
which  a  prosecution  could  be  based.  After  holding  the 
matter  in  abeyance  for  several  days  he  advised  the  arrest. 
This  brings  the  case  clearly  within  the  rule  which  in  this 
state  governs  actions  of  this  character.  Had  the  declara- 
tion counted  upon  the  malicious  prosecution  only,  logically 
the  verdict  under  the  evidence  must  have  been  for  appellant. 
A  substantial  part  of  the  large  sum  awarded  by  the  jury  as 
damages  in  this  case  probably,  if  not  certainly,  was  given 
appellee  as  compensation  for  the  indignity  he  suffered  by 
reason  of  the  arrest.  Counsel  for  appellee  speak  of  this 
action  as  a  combined  case,  as  including  an  action  for  slan- 
der, and  also  an  action  for  malicious  prosecution.  In  com- 
menting on  the  motion  for  new  trial,  they  say : 

"  After  much  discussion  it  was  determined  that  $3,000 
was  a  fair  sum  to  be  assessed  in  these  two  cases." 

How  much  was  assessed  for  the  malicious  prosecution  we 
do  not  know;  nor  can  we  grant  any  relief  in  the  premises 
other  than  by  ordering  a  new  trial. 

It  is  not  necessary  to  discuss  the  other  assigned  errors. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded. 


1^^098  466 

Patrick  Hursen  v.  Margaret  Hursen. 

1.  'PR^CTICR—Queation  of  Jurisdiction  of  the  Subject-Matter  of  an 
Appeal  May  Be  Brought  to  the  Attention  of  the  Court  at  Any  Time,— 
A  want  of  jurisdiction  of  the  subject-matter  of  an  appeal  may  be 
brought  to  the  attention  of  the  court  at  any  time.  The  court  may  raise 
the  question  of  its  own  motion. 

2.  Freeholds — When  Involved, — A  freehold  is  only  involved  when 
the  result  of  the  litigation  must  be  that  one  party  will  gain  and  another 
lose  a  freehold  estate,  or  where  the  title  is  so  put  in  issue  by  the  plead- 
ings that  a  decision  of  the  case  necessarily  involves  a  decision  as  to  th^ 
title. 

Bill  to  Set  Aside  a  Peed.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Dismissed.  Opinion  filed  November 
12, 1903. 
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F.  S.  Baied,  attorney  for  appellant. 
Benedict  J.  Short,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant  filed  his  bill  against  appellee  to  set  aside  a 
warranty  deed  of  a  certain  lot  in  Chicago  from  him  to  her, 
which  the  bill  alleges  was  obtained  from  appellant  by  the 
fraud  and  misrepresentations  of  appellee  and  in  pursuance 
of  a  conspiracy  between  her,  her  sister  and  other  persons, 
and  setting  out  the  alleged  fraudulent  acts  and  representa- 
tions of  appellee.  The  bill  prays,  among  other  things, 
that  the  deed  in  question  be  declared  null  and  void,  and 
that  it  be  delivered  up  to  be  canceled.  The  answer  of 
appellee  denies  the  alleged  fraud  set  up  in  the  bill,  and 
alleges  that  the  property  in  question  was  agreed  to  be  and 
was  conveyed  by  ap}>ellant  to  her  in  settlement  of  prop- 
erty rights  between  them  and  in  consideration  of  their 
marriage,  then  about  to  take  place.  Other  allegations  are 
made  in  the  bill  'and  answer  which  are  unnecessary  to  be 
stated,  inasmuch  as  it  is  apparent  from  those  set  out  that 
the  title  in  fee  simple  to  the  lot  in  question  was  directly 
put  in  issue  by  the  pleadings.  The  chancellor  on  a  hear- 
ing dismissed  the  bill  for  want. of  equity,  from  which  the 
appeal  herein  was  taken. 

Since  the  filing  of  the  briefs  appellee  has  moved  to  dis- 
miss the  appeal  for  want  of  jurisdiction  of  this  court  for 
the  reason  that  a  freehold  is  involved. 

Appellant  claims  that  the  motion  comes  too  late,  because 
appellee's  brief  had  already  been  filed  when  the  motion  was 
made  and  the  point  was  not  raised  by  the  brief.  The 
motion  was  in  apt  time,  as  a  want  of  jurisdiction  of  the  sub- 
ject-matter of  an  appeal  ma}''  be  brought  to  the  attention  of 
the  court  at  any  time.  The  court  may  raise  the  question  of 
its  own  motion.     Nigh  v.  Dovel,  84  111.  App.  229-31. 

In  the  very  recent  case  of  People  v.  U.  R.  Co.,  203  111. 
561-4,  the  Supreme  Court  say : 

"  A  freehold  is  only  involved  when  the  result  of  the  liti- 
gation must  be  that  one  party  will  gain  and  another  lose  a 
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freehold  estate,  or  where  the  title  is  so  put  in  issue  by  the 
pleadings  that  a  decision  of  the  case  necessarily  involves  a 
decision  as  to  the  title." 

The  issue  as  to  the  title  of  the  real  estate  in  question,  as 
above  stated,  is  such  that  a  decision  of  the  case  would,  in 
our  opinion,  clearly  involve  a  decision  as  to  the  title,  and 
under  the  allegations  of  the  bill  and  answer  it  would  seem 
clear  that  the  result  of  the  suit  must  be  either  that  the 
appellant,  would  gain  or  the  appellee  would  retain  a  free- 
hold estate. 

Appellant  cites  cases  which  in  substance  hold  that 
although  a  freehold  may  have  been  involved  in  the  trial 
court,  it  would  not  be  in  this  court  unless  the  assignments 
of  error  have  relation  to  a  freehold;  but  we  are  of  opinion 
that  they  are  not  controlling  here  because  the  last  four 
assignments  of  error  question  the  findings  and  decree  of  the 
court  as  being  con trarj'-. to  the  law  and  the  evidence,  and 
claim  that  it  was  error  to  dismiss  the  bill  for  want  of  equity. 
These  assignments  are,  in  our  opinion,  sufficiently  broad  to 
cover  the  question  as  to  whether  a  freehold  is  involved  on 
this  record.  Counsel  also  in  this  connection  refers  to  cer- 
tain evidence  in  the  record  which  he  claims  shows  that  the 
deed  in  question  was  given  as  "  security  to  secure  the  defend- 
ant in  her  property  rights,"  and  that  this  makes  the  deed 
in  eflFect  a  mortgage.  We  think  it  apparent,  from  a  read- 
ing of  all  the  evidence  bearing  upon  the  title,  that  the  con- 
test in  that  regard  involves  an  inquiry  as  to  whether  the 
deed  in  question  was,  or  not,  obtained  by  the  alleged  fraud 
of  appellee.  If  it  was  not  so  obtained,  then  the  conveyance 
passed  to  her  the  title  in  fee  simple. 

Inasmuch  as  a  freehold  is  involved  in  the  record,  the 
appeal  must  be  and  is  dismissed. 
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'^—  Yalentine  Hofmann  v.  James  D.  Burris  et  al. 

1.  Res  Adjudicata— PFTiere  Courts  of  Law  and  Equity  Have  Con- 
current  Jurisdiction  Over  a  Question, — Where  courts  of  law  and  equity 
have  concurrent  jurisdiction  over  a  question,  and  such  question  is 
decided  at  law,  equity  will  not  re* examine  it. 

2.  Same— fTotr  Far  a  Motion  for  a  New  Trial  is  Conclusive,— It  a 
motion  for  a  new  trial  has  been  made  in  and  denied  by  a  court  of  law, 
the  judgment  of  that  court  denying  the  motion  is  conclusive,  not  only 
as  to  all  grounds  presented  in  support  of  the  motion,  but  as  to  all 
grounds  which  might  have  been  presented  in  support  of  it:  and  a  court 
of  equity  will  not  grant  relief  in  such  case  on  grounds  available  in  the 
law  court. 

3.  Appellate  Court  Practtice— WTia^  is  Necessary  to  Warrant 
Disturbing  the  Master's  Report  Confirmed  by  the  Court. — In  order  to 
warrant  a  reviewing  court  in  disturbing  the  finding  of  the  master 
confirmed  by  the  court,  the  weight  of  the  evidence  must  be  cleai'ly 
against  it. 

Bill  for  an  Injunction.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  November 
12,  1903. 

Frank  P.  Blaib  and  L.  A.  Gilmore,  attorneys  for  appel- 
lant. 

Lackner,  Butz  &  Miller,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  dismissing  a  bill  for  want 
of  equity.  The  bill  was  filed  by  appellant  against  James 
D.  Burris,  J.  G.  Meek  and  Ernest  G.  Magerstadt,  sheriff  of 
Cook  county,  for  the  purpose  of  obtaining  anew  trial  in  an 
action  at  law.  Answers  were  filed  by  the  defendants,  to 
which  appellant  replied;  the. cause  was  referred  to  a  master, 
who  found  for  appellees,  and  recommended  that  the  bill  be 
dismissed.  The  court  overruled  exceptions  to  the  master's 
report,  confirmed  it  and  dismissed  the  bill.  The  facts  are 
substantially  as  follows  : 

Appellee  Burris  sued  appellant  in  assumpsit  in  the  Supe- 
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rior  Court  of  Cook  County.  The  sumraons  was  issued  April 
21,  1898,  returnable  to  the  May  term,  1898,  and  was  served 
on  appellant  April  21,  1898.  A  declaration  was  not  filed 
in  time  for  the  May  term  of  the  court,  but  was  filed  May 
27,  1898,  in  time  for  the  next  June  term,  and  June  14, 1898, 
appellant  having  failed  to  plead  to  the  declaration,  judg- 
ment was  entered  against  him  by  default  for  the  sum  of 
$14,935.  June  17,  1898,  appellant,  by  his  attorne3%  moved 
the  court  to  set  aside  the  default,  and  filed  certain  affidavits 
in  support  of  the  motion.  The  affidavits  were  by  Eben  F. 
Eunyan,  Eben  F.  Runyan,  Jr.,  and  Jesse  F.  Viele,  appel- 
lant's attorneys,  and  also  an  affidavit  of  appellant.  The 
affidavit  of  Runyan,  Jr.,  and  Viele,  are  in  substance  that 
June  1,  1898,  they  went  to  the  office  of  the  clerk  of  the 
Superior  Court  and  examined  the  file  wrapper  of  the  suit 
and  the  clerk's  register,  and  that  there  was  no  declaration 
in  the  file  wrapper  and  no  notation  of  the  filing  of  a  decla- 
ration in  the  register.  Runyan,  Sr.,  stated  in  his  affidavit 
that  May  1  and  June  1,  1898,  he  directed  the  records  to  be 
examined  to  see  if  a  declaration  had  been  filed.  Ilis  affi- 
davit also  contains  the  following  : 

''  Deponent  further  says  that  he  knows  of  his  own  knowl- 
edge that  said  defendant,  Valentine  Ilofmann,  has  a  good 
defense  to  said  suit  upon  the  merits,  and  that  he  is  not 
indebted  to  James  D.  Burris  for  $1,  on  account  of  the  cause 
of  action  claimed  in  said  cause,  and  has  not  been  indebted 
to  him  since  the  date  of  the  giving  of  the  deed  by  said 
James  D.  Burris  to  said  Valentine  Ilofmann." 

Appellant,  Hofmann,  in  his  affidavit  filed  in  support  of 
the  motion,  stated  that  he  was  not  indebted  to  Burris  one 
dollar,  or  any  other  person,  on  account  of  said  land.  The 
claim  of  Burris  was  for  the  balance  of  the  purchase  money 
of  land  sold  by  him  to  Hofmann.  Appellee  Meek  was  the 
equitable  owner  of  such  balance. 

The  bill  prays,  among  other  things,  that  the  judgment 
may  be  re-opened  and  a  new  trial  granted.  The  grounds 
stated  in  the  bill  for  relief  are  the  same  as  stated  in  the 
affidavits  heretofore  mentioned. 

The  Superior  Court,  sitting  as  a  law  court,  had  ample 
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jurisdiction  to  hear  and  decide  appellant's  motion.  Th^ 
same  grounds  relied  on  in  the  law  courts  are  relied  on  in 
the  bill  of  equity.  Under  such  circumstances  this  matter 
must  be  regarded  as  res  adjudicata. 

"  Where  courts  of  law  and  equity  have  concurrent  juris- 
diction over  a  question,  and  such  question  is  decided  at 
law,  equity  will  not  re-examine  it."  Telford  v.  Brinkerhoff, 
163  111.  489;  Folsom  v.  Ballard,  70  Fed.  Rep.  (Ct  Ct.  of  App., 
S  Ct.)  12;  Haughy  v.  Strang,  2  Porter  (Ala.),  177;  Davis 
V.  Bass,  4  Porter  (Ind.),  313;  R.  R.  Co.  v.  Neal,  1  Wood's 
Ct.  Ct.  Rep.  353;  Matson  v.  Field,  10  Mo.  100;  Smith  v. 
Lowry,  1  Johns.  Ch.  320;  Orcutt  v.  Orms,  3  Paige,  459. 

In  Folsom  v.  Ballard  the  court  say  : 

**  A  court  of  equity  possesses  no  appellate  or  supervisory 
power  over  courts  of  law.  And  it  is  well  settled  that 
where  a  motion  for  a  new  trial  has  been  made  in  the  trial 
court,  and  refused,  it  can  not  be  successfully  renewed  in 
the  form  of  a  bill  in  equity  in  a  chancery  court,  on  the 
same  grounds^  The  law  court  had  full  jurisdiction  of  the 
subject-matter  and  the  parties,  and  its  judgment  overruling 
the  motion  for  a  new  trial  is  no  more  subject  to  review  by 
a  court  of  equity  than  is  its  judgment  in  any  other  case. 
In  Simpson  v.  Hart,  1  Johns.  Ch.  97,  Chancellor  Kent  said 
that  where  courts  of  law  and  equity  have  concurrent  juris- 
diction over  a  question,  and  it  receives  a  decision  at  law, 
equity  can  no  more  re-examine  it  than  courts  of  law,  in  a 
similar  case,  could  re-examine  a  decree  in  the  court  of 
chancery." 

In  R.  R.  Co.  v.  Neal  the  judgment  was  by  default;  a 
motion  was  made  in  the  law  court  to  set  it  aside  and  for  a 
trial,  which  was  denied,  when  the  defendant  filed  a  bill  in 
equity.  The  court,  altliough  apparently  of  opinion  that  the 
complainant's  motion  in  the  law  court  should  have  been 
allowed,  dismissed  the  bill. 

In  Matson  v.  Field,  10  Mo.  100,  the  judgment  was  also 
by  default,  and  a  motion  to  set  aside  the  judgment  was 
denied.  Held,  that  a  court  of  equity  would  not  grant 
relief,  the  court  saying,  among  other  things : 

•'So  in  the  case  of  Simpson  v.  Hart,  1  Johns.  Ch.  01. 
Chancellor  Kent  held  that  'when  courts  of  law  and  equity 
have  concurrent  jurisdiction  over  a  question,  and  it  receives 
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a  decision  at  law,  equity  can  no  more  re-examine  it  than 
courts  of  law,  in  a  similar  case,  could  re-examine  a  decree  in 
chancery. ' " 

In  Orcutt  V.  Orms,  8upra^  Chancellor  Walworth,  deliv- 
ering the  opinion,  says : 

"  In  cases  where  this  court  has  concurrent  jurisdiction 
with  courts  of  law,  a  judgment  at  law  ought  to  have  the 
same  effect  in  this  court,  upon  the  rights  of  the  parties  to 
a  re-examination  of  the  same  question,  as  it  woulcl  have  in 
a  court  of  common  law,  if  there  has  been  no  fraud  and 
undue  means  to  obtain  the  legal  bar." 

The  general  rule  deducible  from  adjudged  cases,  and 
which  we  think  in  accordance  with  reason  and  principle,  is 
that  if  a  motion  for  a  new  trial  has  been  made  in  and  denied 
by  a  court  of  law,  the  judgment  of  that  court  denying  the 
motion  is  conclusive  not  only  as  to  the  grounds  presented 
in  suppott  of  the  motion,  but  as  to  all  grounds  which 
might  have  been  presented  in  support  of  it;  and  that  a 
court  of  equity  will  not  grant  relief  in  such  case  on  grounds 
available  in  the  law  court.  If  a  court  could  review  the 
judgment  of  another  court  of  concurrent  jurisdiction  in  the 
premises,  there  would  be  no  end  of  litigation,  and  InUrei^i 
reijyvbliede  ut  sit  finis  litiuvi  is  a  legal  maxim.  If  appel- 
lant was  dissatisfied  with  the  judgment  denying  his  motion, 
he  might  have  sought  a  reversal  of  it  in  a  court  of  review 
by  appeal  or  writ  of  error;  but  until  reversed  it  is  binding 
on  him.  The  Superior  Court  sitting  in  chancery  was  pow- 
erless to  review  its  judgment  while  sitting  as  a  court  of 
common  law.  Appellant's  counsel  urges  that  it  is  not 
claimed  in  appellees'  answers  that  appellant's  remedy  is  at 
law.  We  think  counsel  mistake  the  contention  of  appel- 
lees, which  is  not  that  appellant's  remedy  ip  at  law,  but 
that  his  remedy,  namely,  by  motion  to  set  aside  the  judg- 
ment and  for  a  trial,  was  resorted  to  in  the  law  court,  and 
was  heard  and  denied;  and  that  the  judgment  denying  the 
motion  is  conclusive  against  his  right  to  relief  in  equity. 
Counsel  further  contend  that  in  view  of  the  evidence  appel- 
lant had  no  defense  at  law;  but  even  though  this  were  true, 
appellant  can  not  be  heard  to  so  contend,  because  he  pre- 
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sentedj  in  support  of  his  motion  in  the  law  court,  the  affi- 
davit of  Kuayan,  Sr,,  in  which  this  occurs:  "Dei>onent 
further  says  that  he  knows  of  his  own  knowledge  that  said 
defendant,  Valentine  Hofmann,  has  a  good  defense  to  said 
suit  on  the  merits,"  and  also  presented  his  own  affidavit  to 
the  same  eflfect  However,  we  do  not  agree  with  a|)pellant's 
counsel  that  appellant  could  not,  in  the  court,  have  pre- 
sented such  defense  as  he  claims  to  have  had.  But  if 
appellant  has,  as  claimed,  no  defense  at  law,  this  disposes 
of  the  present  bill,  which  is  for  a  trial  at  law. 

Evidence  was  introduced  before  the  master  both  for  and 
against  the  claim  of  appellee  Burris,  who  had  the  legal, 
and  appellee  Meek  the  equitable,  title.  In  view  of  our 
conclusion  that  a  court  of  equity  will  not,  under  the  cir- 
cumstances stated,  re-examine  the  matter,  a  discussion  of 
the  evidence  would  be  a  work  of  supererogation.  Suffice 
it  to  say  that  the  master  ^ound  against  appellant  on  the 
merits,  and  that  the  court  confirmed  the  master's  report, 
and  that  in  such  case  the  rule  is  that,  to  warrant  a  review- 
ing court  in  disturbing  the  finding,  the  weight  of  the  evi- 
dence must  be  clearly  against  it.  Siegel  v.  Andrews  <fe  Co., 
ISl  111.  350,  356. 

We  can  not  hold  that  the  weight  of  the  evidence  is 
clearly  against  the  master's  finding.  The  decree  will  be 
affirmed. 


Charles  M.  Netterstrom  ▼.  Xattliias  W.  OallisteL 

1.  Statute  of  Frauds— A  Promise  to  Pay  the  Debt  of  Another  Must 
he  in  Prri/iwgr.— In  addition  to  a  consideration  the  statute  of  frauds 
requires  that  the  promise  to  pay  the  debt  of  another  must  be  in  writ- 
ing. 

2.  Novations— Con«CH<  of  Three  Parties  Necessary  to  Constitute,— 
It  takes  the  consent  of  three  persons  to  constitute  a  novation.  One 
contract  can  not  be  wiped  out  and  another  formed  unless  the  assent  of 
aU  the  parties  interested  in  both  contracts  is  given. 

8.  Same— BurcZen  of  Establishing  is  upon  Person  Asserting  its 
ExistencL—T\\e  burden  of  establishing:  a  novation  is  upon  the  party 
who  asserts  its  existence.  Novation  is  not  easily  presumed.  It  must 
clearly  appear  before  the  court  will  recognize  it. 
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Assumpsit. — Appeal  from  the  uircuit  Court  of  Cook  County;  the 
Hon.  £k>MUND  W.  Burke,  Judge  presiding.  Heard*  in  this  court  at  the 
October  term,  1902.  Revereed,  and  judgment  rendered  in  this  court. 
Opinion  filed  November  12, 1903. 

Deneen  &  Hamill  and  Charles  II.  Pease,  attorneys  for 
appellant. 

W.  H.  Richardson,  attorney  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellant  contracted  to  pave  a  certain  street  in  Chicago. 
He  sublet  the  filling  to  one  Colson.  The  latter  abandoned 
his  contract  before  its  completion,  claiming  that  appellant 
then  owed  him  $475.20.  Appellee  agreed  to  complete  the 
Colson  contract.  The  latter,  being  indebted  to  appellee, 
gave  to  him  an  order  on  appellant  for  $-l:75.2(),  and  appellee 
released  Colson  from  any  liability  thereon,  but  did  not  say 
anything  to  appeUant  concerning  this  release.  Af cer  appel- 
lee had  finished  the  work  he  and  appellant  agreed  upon  the 
price  to  be  paid  therefor,  and  the  latter  gave  the  former  a 
check  for  the  amount.  When  the  Colson  order  was  pre- 
sented appellant  refused  to  pay  it  upon  the  ground,  as  he 
said,  that  he  owed  nothing  to  Colson.  Appellee  thereupon 
brouorht  suit.  Upon  the  trial  appellee  limited  his  evidence 
to  the  Colson  claim.  A  verdict  wa»  returned  in  favor  of 
appellee,  and  a  judgment  was  rendered  thereon  against 
appellant.     From  that  judgment  this  appeal  was  perfected. 

The  evidence  of  appellee  tends  to  prove  that  when  appel- 
lant asked  him  to  complete  the  Colson  contract  he  said  he 
would  do  so  if  what  was  due  him  from  Colson  was  also 
paid;  and  that  appellant  told  him  to  get  the  order  and  he, 
appellant,  would  pay  the  same.  It  is  urged  'that  this  evi- 
dence shows  not  only  a  promise,  but  that  it  also  shows  a 
consideration  moving  from  appellee  to  appellant,  which 
will  take  the  case  out  of  the  statute  of  frauds.  This  is  too 
narrow  a  construction  of  that  act.  Every  enforceable  con- 
tract is  founded  upon  a  consideration.  In  addition  to  a 
consideration  the  statute  requires  that  the  promise  to  pay 
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the  debt  of  another  must  be  in  writinfr.  (Kcldy  v.  Roberts, 
17  III.  505;  Lusk  v.  Throop,  189  111.  132.)  It  follows  that 
the  judgment  can  not  be  sustained  upon  this  ground. 

The  evidence  shows  that  the  claim  of  appellee  was  for  the 
amount  of  the  Colson  in(lebte<lness  only.  Appellee  says 
that  he  agreed  with  Colson  to  release  him  and  thereafter  to 
look  to  appellant  only  for  such  indebtedness;  but  he  admits 
that  he  did  not  inform  appellant  of  this  agreement.  Appel- 
lant can  not  bo  held  to  assent  to  a  thing  he  did  not  know. 
Without  that  assent,  and  in  the  absence  of  a  written  prom- 
ise to  pay  the  claim,  there  is  no  liability  upon  his  part.  It 
takes  the  consent  of  three  persons  to  constitute  a  novation. 
This  rule  springs  out  of  the  fact  that  a  novation  is  the  extin- 
guishment of  one  obligation  and  the  creating  of  another. 
One  contract  can  not  be  wiped  out  and  another  formed 
unless  the  assent  of  all  the  parties  interested  in  both  con- 
tracts is  given.  The  burden  of  establishing  a  novation  is 
upon  the  party  who  asserts  its  existence.  Novatitm  is  not 
easily  presumed.  It  must  clearly  appear  before  the  court 
will  recognize  it.  Hughes  v.  Mattes,  28  So.  Rep.  lOOfi; 
Mowry  v.  Farmers  etc.,  Co.,  76  Fed.  Rep.  38;  21  Am.  & 
Eng.  Ency.  (2d  Ed.),  &}6y  and  cases  cited;  Hayward  v. 
Burke,  151  111.  121;  Com.  Nat'l  Bk.  v.  Kirk  wood,  172  111.  568. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  judo;- 
ment  is  entered  here  for  appellant  for  costs  of  this  court 
and  of  the  Circuit  Court. 


William  E.  Brown  v.  Milo  H.  Wagar. 

1.  Appeals— /n  Forcible  Entry  and  Detainer— Power  of  Court  to 
Require  a  New  Bond.— By  virtue  of  chapter  57,  section  19,  the  court  in 
which  an  appeal  in  a  forcible  entry  and  detainer  case  is  pendins:  may 
recjuire  a  new  bond  in  a  larger  amount,  if  necessary,  to  secure  the  rigiits 
of  the  parties. 

2.  Same— By  Taking  Appeal  fro^n  Justice  of  the  Peace  to  the  Circuit 
Court f  Appellant  Gives  Jurisdiction  to  the  Court— By  taking  an  appeal 
from  a  justice  of  the  peace  to  the  Circuit  Court  the  appellant  srives  such 
court  jurisdiction  of  his  person  and  the  subject-matter  of  the  suit. 
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Forcible  Entry  and  Detainer. —Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Affirmed.  Opinion  filed  Novem- 
ber 12,  1903.     Rehearing  denied  November  23,  1903, 

William  Eugene  Brown,  attorney  for  appellant.' 

S.  C.  Knight  arid  O.  P.  Goode,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  in  forcible  entry  and  detainer 
against  appellant  before  a  justice  of  the  peace  for  certain 
premises  in  Chicago,  and  recovered  judgment  for  restitu- 
tion of  the  same.  Appellant  appealed  before  the  justice  to 
the  Superior  Court  on  May  3,  1902.  The  transcript  and 
papers  before  the  justice  were  filed  on  May  24,  1902,  in  the 
Superior  Court,  and  on  the  following  May  2Sth  that  court 
entered  an  order  requiring  the  defendant,  the  appellant,  to 
have  the  surety  on  the  appeal  bond  justify  in  open  court 
or  file  a  new  bond.  Appellant  failed  to  comply  with  this 
order,  and  on  the  following  June  5th,  the  court,  by  reason 
thereof,  dismissed  his  appeal,  from  which  last  order  the 
appeal  to  this  court  was  taken. 

The  only  contention  made  by  appellant  is  that  the  Supe- 
rior Court  erred  in  dismissing  the  appeal,  for  the  reason 
that  it  had  no  jurisdiction,  the  transcript  and  papers  from 
the  justice  court  being  filed  May  24,  1902,  which  was  less 
than  ten  days  before  the  June  term,  1902,  of  the  Superior 
Court,  which  began  June  2d.  We  are  of  opinion  that  this 
claim  is  not  tenable,  for  the  reason  that  by  the  filing  of  the 
transcript  and  papers  in  the  Superior  Court,  the  appeal 
having  been  taken  before  the  justice  of  the  peace,  that 
court  acquired  jurisdiction  of  the  person  of  appellant  and 
the  subject-matter  of  the  suit.  Swingley  v.  Ilaynes,  22  111. 
216;  Rider  v.  Bagley,  47  111.  365. 

In  the  latter  case  it  was  held  that  although  the  cause  did 
not  stand  for  trial  at  the  first  term  of  court  after  the  appeal 
a  suflScient  time,  ten  days  not  having  elapsed,  the  court 
had  power,  notwithstanding,  to  require  a  sufficient  bond  to 
indemnify  the  plaintiff  for  the  rent  of  premises  sought  to 
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be  recovered  in  an  action  of  forcible  entry  and  detainer. 
The  bond  in  that  case  was  insufficient,  because  not  properly 
conditioned,  and  the  court  say  : 

"The  design  of  the  statute  would  be  frustrated,  if  a 
defendant  should  file,  and  the  justice  or  clerk  should 
approve,  a  bond  without  such  a  clause,  unless  the  court  had 
power  at  the  next  term  of  the  court  to  rule  appellant  to 
execute  such  a  bond  as  the  statute  requires,  without  refer- 
ence to  whether  the  case  stood  for  trial  at  that  lerm." 

All  the  cases  cited  and  relied  upon  by  appellant,  except 
Eyder  v.  Meyer,  Q6  III.  40,  are  cases  in  which  the  court 
considered  the  jurisdiction  of  the  court  to  try  the  case  or 
dismiss  the  appeal  for  want  of  prosecution,  and  in  our 
opinion  have  no  application. 

In  the  Eyder  case,  which  is  re-affirmed  in  Baines  v. 
Kelly,  73  111.  181,  the  question  was  as  to  the  power  of.  the 
court  to  require  a  new  bond  before  the  terra  to  which  the 
appeal  was  taken,  and  it  was  held  the  court  could  not, 
because  of  the  statute  then  in  force,  only  givin/j  the  power 
at  the  next  term  after  the  appeal,  or  some  subsequent  terra, 
to  require  a  new  bond.  The  case  here  is  different  and  the 
statute  different.  The  forcible  entry  and  detainer  act 
(Hurd's  Stat.,  Ch.  57,  Sec.  19)  provides  that  "  the  court  in 
which  the  appeal  may  be  pending  may  require  a  new  bond 
in  a  larger  amount,  if  necessary  to  secure  the  rights  of  the 
.  parties."  The  court  having  jurisdiction,  as  we  have  seen, 
and  the  power  under  this  statute  to  require  a  new  bond, 
certainly  it  had  the  power  to  dismiss  the  appeal,  as  it  did 
in  this  case,  for  failure  to  have  the  surety  justify  or  file  a 
new  bond. 

The  order  dismissing  the  appeal  is  therefore  affirmed. 
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Tillaire  of  Wilmette  v.  Eatherina  Braclile. 

1.  Instructions— Alof  E7^ror  to  Refuse  InstructionH  Where  Their 
Substance  is  Contained  in  Others  Given.~lt  is  not  error  to  refuse  to 
gjive  instructions  stating  proper  rules  of  law  where  their  substance  is 
contamed  in  others  given. 
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3.  Same — Party  Can  Not  Complain  of  an  Error  in  His  Adversary's 
Instruction  Where  the  Same  Error  Appears  in  His  Own, — A  party  can 
not  complain  of  an  instruction  given  for  his  adversary  when  he  has 
asked  and  has  procured  one  of  the  same  character  to  be  given. 

3.  Same—  Use  of  Word  **  His  "  in  Instructions  as  to  Witnesses  Where 
Tliere  Are  Both  Men  and  W''o?nen.--The  word  **  his"  as  used  in  instruc- 
tions as  to  witnesses  is  used  in  its  generic  sense,  meaning  each  witz^ess 
in  the  case,  without  regard  to  his  cir  her  sex. 

4.  Sidewalks — Duty  of  City  to  Keep  in  Reasonably  Safe  Condition 
for  Their  Entire  Width.— It  is  the  duty  of  a  city  to  keep  and  maintain 
its  sidewalks  in  a  reasonably  safe  condition  for  their  entire  width. 

5.  Same— Pedestrian  Has  a  Right  to  Presume  that  They  Are  Safe  in 
All  Par/a.— Unless  he  is  charged  with  notice  to  the  contrary,  one  has  a 
right  to  presume  that  the  walk  is  reasonably  safe  in  all  parts. 

6.  AppklIaATe  Court  Practice— Z>u<2/  ^f  Court  Where  There  is  a 
Contrariety  of  Evidence  on  Both  Sides. — Where  there  is  a  contrariety 
of  evidence  on  both  sides,  and  the  faces  and  circumstances,  by  a  fair 
and  reasonable  intendment,  will  warrant  the  inferences  of  the  jury, 
courts  will  reluctantly,  if  ever,  disturb  their  verdict,  notwithstanding  it 
may  appear  to  be  against  the  strength  and  weight  of  the  testimony. 

7.  Same— i2ecord  Must  Show  that  All  Instructions  Are  Set  Forth 
Therein  or  They  Will  Not  be  Considered. — Where  the  record  does  •  not 
state  that  the  instructions  set  forth  therein  as  given  are  all  the  instruc- 
tions that  were  given  to  the  jury,  this  court  will  presume  the  action  of 
the  court  concerning  the  giving  and  the  refusing  of  instructions  was 
correct. 

8.  Damages—  Where  Appellate  Court  Will  Set  Aside  Finding  of  Jury 
on  Sole  Ground  that  the  Judgment  is  Excessive. — A  court  of  review 
seldom  sets  aside  the  finding  of  a  jury  upon  the  sole  ground  that  it  is 
excessive,  unless  the  amount  is  so  great  as  to  shock  its  sense  of  right. 

9.  Same — When  $8,600  Not  Excessive.— VXdXwiiS,  before  her  injury, 
was  in  the  enjoyment  of  good  health;  she  did  her  own  work  and  sewed 
for  others;  since  then  she  has  not  been  able  to  sew  and  can  do  but  little 
housework.  Her  right  hand  and  arm  are  almost  completely  paralyzed; 
that  aroi  is  wanting  in  sensation  and  the  hand  has  no  grasp;  this 
paralysis  involves  the  right  leg;  the  only  way  she  can  move  that  leg  is 
by  a  swing  of  the  body;  the  muscles  of  the  arm  are  atrophied,  and  the 
ligaments  that  hold  the  joints  together  are  gone;  the  muscles  that  sup- 
port the  shoulder  blade  are  practically  gone;  this  paralysis  to  a  certain 
extent  includes  the  entire  left  half  of  the  body;  her  head  aches  con- 
stantly. She  may  get  better,  but  will  never  be  permanently  cured. 
Held^  that  $8,500  is  not  so  excessive  as  to  warrant  a  reversal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judgu 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  AflBrmed. 
Opinion  filed  November  12,  1903. 
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Appellee  brought  suit  against  appellant  to  recover  dam- 
ages for  injuries  she  sustained  October  28,  1900,  from  a  fall 
caused  by  a  defective  sidewalk.  Appellee,  a  married 
woman  about  forty-five  years  of  age,  passed  along  the  side- 
walk Sunday  morning  on  her  way  to  church.  After  the 
service,  and  on  her  way  home,  she  again  traversed  the  walk. 
With  her  were  two  other  w^omen.  The  three  were  walking 
abreast,  appellee  being  on  the  inside  edge  of  the  walk,  Mrs. 
Calkins  in  the  middle,  and  Mrs.  Arndt  on  the  outside  edge. 
The  walk  was  constructed  of  boards  laid  crosswise,  nailed 
to  stringers  running  lengthwise.  When  the  place  of  the 
accident  was  reached  Mrs.  Arndt  stepped  on  the  end  of  one 
of  the  boards,  which  was  not  securely  nailed  to  the  string- 
ers. It  sunk  down,  throwing  the  other  end  up.  Appellee 
caught  her  toe  upon  this  raised  board  and  was  thereby 
throw^n  violently  upon  the  edge  of  the  walk,  and  from 
there  rolled  to  the  ground.  Her  companions  helped  her 
up.*  She  sat  down  a  few  minutes  and  then  walked  home, 
a  distance  of  about  three-quarters  of  a  mile,  without 
assistance.  Before  this  accident  her  health  had  been  good. 
Since  then  she  has  become  crippled;  the  entire  riglit  side 
of  her  body  is  paralyzed,  the  sense  of  feeling  in  the  right 
arm  is  almost  wholly  wanting,  many  of  the  muscles  of  that 
side  are  wasted  away,  and  her  condition  seems  to  be  per- 
manent. 

On  the  trial  of  the  cause  a  verdict  was  rendered  finding 
appellant  guilty,  and  assessing  the  damages  of  appellee  at 
the  sum  of  $8,500.  From  such  judgment  this  appeal  was 
perfected. 

J.  L.  McKiTTRicK  and  George  Gillette,  attorneys  for 
appellant. 

O'Brien  &  McKinley,  attorneys  for  ap])ellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellant  says  that  the  verdict  is  not  justified  bv  the 
evidence,  and  that  under  the  facts,  as  shown  by  the  record, 
there  can  be  no  recovery. 
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The  way  in  which  the  accident  occurred  is  not  in  dis- 
pute. But  it  is  alleged  that  appellant,  a  short  time  before 
the  accident,  repaired  this  walk  at  the  point  where  it  hap- 
pened, and  had  no  notice  after  such  repair  and  before  the 
accident  that  the  walk  was  there  out  of  repair.  The  law 
is,  that  appellant  was  not  an  insurer  against  accident  to 
persons  passing  along  its  sidewalks.  If  it  had  been  reason- 
ably diligent  in  keeping  its  sidewalks  in  a  reasonably  safe 
condition  for  travel,  it  is  not  responsible  for  a  defect 
therein,  although  such  defect  is  the  cause  of  an  accident. 
This  rule  is  so  well  established  that  the  citation  of  author- 
ities to  sustain  it  is  unnecessary. 

The  evidence  shows  that  this  wooden  sidewalk  was  laid 
down  eleven  years  before  the  accident,  and  that  the  ordi- 
nary life  of  such  a  walk  is  about  eight  years.  It  had  been 
repaired  two  or^hree  times  a  season.  The  witness  Iloth, 
called  by  appellant,  says  that  he  and  Fisher  "made  repairs 
on  the  sidewalk  on  Lake  avenue,  about  twenty  to  twenty- 
five  feet  east  of  Seventeenth  street,"  about  a  week  or  ten 
days  before  the  accident,. and  that  when  they  got  through 
"  the  boards  were  nailed  tight,  and  were  not  shaky.  Wo 
put  stringers  about  twenty  feet  under  there,  where  we 
fixed  the  walk,  commencing  right  near  the  lamp-post  at 
Seventeenth  street,  and  going  east;  that  was  on  both  sides 
of  the  walk;  that  is  as  far  as  we  went.  We  did  not  do  any 
repairing  east  of  that  patch."  He  further  says  that  east  of 
there  the  walk  was  in  j^ood  order.  "  We  did  not  look 
under  the  boards  as  long  as  they  were  nailed."  "  Before 
then  the  first  twenty  feet  of  the  walk  was  kind  of  wiggly 
on  both  sides;  shaky;  the  stringers  under  it  were  rotted 
away."  The  witness  Fisher  testified  that  he  helped  Iloth 
repair  this  walk  "two  weeks"  before  appellee  was  hurt. 
"  Before  we  fixed  the  lldewalk  it  was  kind  of  bad;  some 
boards  were  loose,  and  we  put  in  about  twenty  feet  of 
repairs,  commencing  at  the  corner  of  Seventeenth  street; 
we  repaired  east  of  that  all  the  way,  but  did  not  put  in  any 
more  new  lumber  for  the  next  ten  or  fifteen  feet  east  of 
that  point." 
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George  W.  Rogers,  Superintendent  of  Public  Works,  says 
repairs  were  made  on  tliat  sidewalk  within  fifty  feet  east 
of  Seventeenth  street  about  October  20,  IDoO.  "I  put 
one  stringer  under  there  right  where  this  Avoman  says  she 
fell."  This  was  about  twenty-five  feet  east  of  Seventeenth 
street,  perhaps  a  little  more.  "  At  that  time  the  boards 
were  sound  and  were  nailed  to  the  stringers.  They  were 
firm  and  the  stringers  were  sound  enough  to  hold  nails." 
The  stringer  he  put  in  was  eight  feet  long,  and  he  placed 
it  under  the  south  side  of  the  walk. 

H.  W.  JanaeSy  called  on  behalf  of  appellee,  swears  that 
he  traversed  this  sidewalk  every  Sunday;  that  he  noticed 
either  the  Sunday  or  the  second  Sunda\'  before  the  acci- 
dent a  loose  plank  about  twenty-five  feet  east  of  Seven- 
teenth street^  and  another  about  twenty  five  feet  east  of 
that.  ^  • 

J.  M.  Bate  says  that'  about  twenty-five  feet  east  of  Seven- 
teenth street  the  boards  in  this  sidewalk  were  loose,  *'and  if 
you  stepped  too  far  on  either  side  they  were  a|)t  to  tilt  up 
and  throw  the  other  end  up.  I  should  say  that  it  was  that 
way  up  to  the  28th  of  October;"  and  that  this  was  its  con- 
dition during  that  summer. 

John  Schinler  testified  that  "  there  were  several  planks 
loose  in  the  walk  on  the  sides,  and  in  the  center  they  were 
tight;"  and  that  this  condition  existed  for  two  or  three 
weeks  prior  to  the  accident. 

Peter  Scheldgren  swears  that  he  noticed  loose  boards  in 
the  walk  during  the  week  previous  to  the  accident;  "I 
recollect  that  because  I  crossed  it  every  week."  *  *  * 
**The  spot  I  refer  to  is  within  twenty-five  or  thirty  feet  of 
Seventeenth  street  north  of  the  north  side  of  Lake  avenue; 
the  trouble  at  that  time  was  loose  planks  on  the  sidewalk 
there,  and  they  were  all  in  one  placfr,  took  two  of  them  up 
and  threw  them  alongside  of  the  walk.  The  two  boards 
that  I  took  out  were  loose  and  the  other  two  were  loose  at 
the  ends  and  fastened  in  the  middle;  they  were  nailed  to 
the  center  stringers  and  I  did  not  take  them  out;  it  was 
twenty-five  to  thirty  feet  from  the  corner  of  Seventeenth 
street." 
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Mrs.  Arndt,  who  was  with  appellee  at  the  time  of  the 
accident,  says: 

"This  happened  on  the  north  side  of  Lake  avenue,  near 
Seventeenth  street,  about  twenty-five  feet  from  Seven- 
teenth street." 

Appellee  swears: 

'*  When  I  came  near  Seventeenth  street  there  stood  Mrs. 
Arndt  waitins:  for  me,  and  we  started  on  to  walk;  and 
after  walking  about  twent3'-five  feet  Mrs.  Calkins  caught 
up  with  us  and  stepped  right  in  between,  and  we  walked  a 
few  steps,  maybe  five  or  ten,  and  Mrs.  Arndt  stepped  on  a 
board,"  etc. 

It  will  be  seen  that  there  is  a  direct  conflict  in  the  evi- 
dence as  to  the  condition  of  this  walk  at  the  point  where 
the  accident  happened.  The  evidence  of  ai)pellant  tends 
to  show  a  repair  of  the  walk  at  this  spot  within  ten  days 
prior  to  the  injury,  and  that  no  notice  of  its  after- want  of 
repair  came  to  the  knowledge  of  the  village  authorities. 
The  testimony  of  appellee  tends  to  show  that  at  the  point 
where  she  fell  the  walk  had  been  out  of  repair  and  in  an 
unsafe  condition  for  a  long  time  prior  to  and  up  to  the 
date  of  the  accident.  The  place  of  the  accident  is  not  defi- 
nitely fixed.  Mrs.  Arndt  says  it  was  twenty-five  feet  east 
of  Seventeenth  street.  Appellant's  description  would  put 
it  from  ten  to  twenty  feet  further  east.  The  repairs  made 
bv  Hoth,  Fisher  and  Rogers  extended  no  further  east  than 
twenty-five  feet  from  Seventeenth  street.  Beyond  that 
they  added  nothing,  but  saw,  as  they  say,  the  boards  were 
nailed  firmly  to  the  stringers.  The  duty  of  an  appellate 
tribunal,  where  it  is  alleged  that  the  verdict  is  against  the 
weight  of  the  evidence,  is  clearly  stated  in  Lowry  v.  Orr, 
1  Gilra.  70,  S3 : 

"The  rule  of  law  is  well  established,  that,  in  cases  where 
the  verdict  of  the  jury  has  been  given  contrary  to  the 
evidence,  or  where  there  is  no  evidence  at  all  to  support 
the  verdict,  the  court  will  interfere  and  relieve  the  y)arty 
prejudiced  by  such  finding,  by  the  granting  of  a  new  trial. 
But  where  there  is  a  contrariety  of  evidence  on  both  sides, 
and  the  facts  and  circumstances,  by  a  fair  and  reasonable 
intendment,  will  warrant  the  inferences  of  the  jury,  courts 
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will  reluctantly,  if  ever,  disturb  their  verdict,  notwithstand- 
ing it  may  appear  to  be  against  the  strength  and  weight  of 
the  testimony." 

In  Calvert  v.  Carpenter,  96  III  63,  68,  after  stating  the 
disability  under  which  a  reviewing  court  labors  in  having 
before  it  nothing  more  than  "  the  cold  words  of  the  witness 
as  transcribed  in  the  record,"  and  in  not  seeing  and  hearing 
the  witness,  says  : 

"  For  this  reason  the  rule  is  firmly  established,  that  where, 
as  in  this  case,  there  is  an  irreconcilable  conflict  in  the  tes- 
timony, this  court  will  not  reverse  the  judgment  of  the 
trial  court,  where  the  evidence  of  the  successful  party,  when 
considered  by  itself,  is  clearly  sufficient  to  sustain  the  ver- 
dict." 

In  Shevalier  v.  Snager.  121  111.  564,  509,  after  citing  many 
cases  where  the  rule  is  stated  in  differing  forms,  yet 
always  practically  amounting  to  the  same  thing,  the  court 
say:"  "      . 

"  The  truth  is,  the  rule  could  not  be  otherwise  without 
invading  the  province  of  the  jury  to  determine  the  credibil- 
ity of  witnesses,  and  to  say  which  of  them  are  to  be  believed 
in  case  of  a  conflict.  To  do  this  would  be  to  dispense  with 
the  essential  functions  of  a  jur}',  and  thus  destroy  its  utility 
altogether." 

There  is  here  a  direct  conflict  in  the  testimony  as  to  the 
condition  of  that  sidewalk  at  the  time  and  place  of  the 
accident,  and  the  evidence  of  appellee,  considered  by  itself, 
if  believed  by  the  jury,  is  clearly  suflicient  to  sustain  the 
verdict.  We  are  therefore  compelled  to  rule  against  appel- 
lant upon  this  point. 

The  second  claim  of  appellant  is  that  the  trial  court  erred 
in  refusing  to  give  to  the  jury  appellant's  third,  fourth  and 
fifth  instructions.  These  instructions  are  practically  the 
same.  Each  one  states,  in  effect,  that  if  appellant,  within 
ten  days  before  the  accident,  had  properly  repaired  the 
walk,  and  had  no  actual  notice  thereafter  of  any  defect 
therein,  or  sufficient  time  had  noi  elapsed  between  the 
defect  and  the  accident  in  which  appellant  might  have 
known  it  and  repaired  it,  then  appellant  was  not  liable. 
The  court  gave  to  the  jury  nineteen   instructions  tendered 
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by  appellant,  in  which  the  law  governing  this  case  is  fully 
and  fairly  stated.  The  court  might  have  safely  added  these 
three  refused  instructions  to  the  long  list  already  given;  but 
its  refusal  so  to  do  is  not  reversible  errpr,  for  the  reason 
that  the  substance  of  each  of  these  refused  instructions  is 
found  in  appellant's  instructions  given  and  numbered  5,  7, 
8,  10  and  11. 

The  third  claim  of  appellant  is  that  the  giving  of  appel- 
lee's instruction  number  3  was  error.     It  reads  as  follows : 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  sidewalk  in  question  was  a  public 
walk  in  the  village  of  Wilmette,  then  the  plaintiff  had  the 
right,  at  the  time  in  question,  to  pass  over  said  walk  on 
foot,  and  the  mere  fact,  if  it  is  a  fact,  that  she  passed  over 
it  before,  should  not  of  itself  deprive  her  of  the  right  to 
recover  in  this  case,  if  the  jury  believe  from  the  evidence  that 
the  defendant  village  is  guilty  of  the  negligence  alleged  in 
the  declaration,  and  that  the  plaintiff  was,  at  and  before  the 
time  of  the  accident,  in  the  exercise  of  ordinary  care  for 
hert)wn  safety." 

Appellant  says  that  the  conduct  of  appellee  in  walking 
along  the  inner  edge  of  the  sidewalk  was  negligence;  that 
even  if  nothing  indicated  that  the  walk  was  insecure,  she 
had  no  right  to  assume  that  every  plank  was  so  firmly  fas- 
tened as  to  prevent  one  of  them  from  becoming  slightlj^  dis- 
placed or  tilted  on  account  of  the  weight  of  herself  or  of 
her  companion  walking  .on  the  outer  ends  of  the  boards;* 
that  the  instruction  told  the  jury  as  an  absolute  matter  of 
law,  that  appellee  had  the  right  at  the  time  of  the  accident 
to  walk  where  she  did,  and  that  this  was  an  invasion  of 
the  province  of  the  jury;  and  that  such  instruction  singles 
out  a  particular  item  of  evidence  and  tells  the  jury  that  that 
evidence  alone  does  not  deprive  her  of  the  right  to  recover, 
thus  excluding  from  the  consideration  of  the  jury  other 
evidence  bearing  upon  the  case. 

There  is  no  direct  evidence  showing  that  appellee  walked 
on  the  edge  of  the  planks  projecting  over  the  stringers.  If 
she  did,  that  was  not  the  cause  of  her  injury.  She  tripped 
upon  a  plank  which  was  thrown  up,  not  by  her  weight,  but 
by  the  weight  of  Mrs.  Arndt.     Even  if  it  be  admitted  that 
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she  did  travel  along  the  edge  of  the  sidewalk,  appel- 
lant is  not  thereby  advantaged,  for  in  the  absence  of  knowl- 
edge that  such  act  is  dangerous  by  reason  of  the  disre- 
pair of  the  walk,  pne  may  travel  along  any  portion  of  its 
width;  for  it  is  the  duty  of  appellant  to  keep  and  maintain 
its  sidewalks  in  a  reasonably  safe  condition  for  their  entire 
width.  (City  of  Springfield  v.  Burns,  51  III.  App.  506.) 
Unless  he  is  charged  with  notice  to  the  contrary,  one  has  a 
right  to  presume  that  the  walk  is  reasonably  safe  in  all 
parts.  Strehmann  v.  City  of  Chicago,  93  III.  App.  208, 
and  cases  cited;  City  of  East  Dubuque  v.  Burhyte,  173 
111.  558. 

Appellant  in  each  of  its  given  instructions,  Nos.  8  and  9, 
singles  out  a  particular  fact,  and  instructs  the  jury  that 
although  the}''  find  that  fact,  it  alone  is  not  sufficient  to 
enable  appellee  to  recover.  The  rule  is  well  settled  that 
appellant  can  not  complain  of  an  instruction  given  for  appel- 
lee when  he  has  asked  and  procured  one  of  the  same  char- 
acter  to  be  given.     L.  S.  &  M.  S.  Ry.  Co.  v.   Conway,  169 

111.  507. 

The  fourth  error  alleged  is  that  of  giving  appellee's 
instruction  numbered  4.     It  reads: 

'*  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  any  witness  has  willfully  sworn  falsely  on  the 
trial  as  to  any  matter  or  thing  material  to  the  issues  in 
the  case,  then  you  are  at  liberty  to  disregard  his  entire 
testimony  except  in  so  far  as  it  may  have  been  corroborated 
by  other  creditable  evidence  or  by  facts  and  circumstances 
proved  on  the  trial." 

The  criticism  is  upon  the  use  of  the  word  "  his;"  that  by 
its  use  the  women  witnesses  are  excluded  from  its  operation. 
The  word  is  used  in  its  generic  sense,  meaning  each  wit- 
ness in  the  case,  without  regard  to  his  or  her  sex. 

There  is  a  general  answer  which  applies  to  each  and  every 
objection  to  any  instruction,  the  giving  or  refusing  of 
which  is  assigned  for  error,  i.  ^.,  the  record  does  not  state 
that  the  instructions  set  forth  therein  as  given  are  all  the 
instructions  that  were  given  to  the  jury.  In  the  absence 
of  such  a  statement  it  is  elementary  that  we  must  presume 
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the  action  of  the  court  concerning  the  giving  and  the  refus- 
ing of  instructions  was  correct. 

The'  last  claim  of  appellant  is  that  the  damages  are 
excessive.  They  are  large,  and  if  the  case  had  been  sub- 
mitted to  us  in  the  first  instance  and  we  had  found  that 
appellee  had  a  right  to  recover  damages,  it  is  probable  we 
would  not  have  fixed  them  at  a  sum  as  high  as  did  the  jury 
in  this  case. 

Before  this  injury  appellee  was  in  the  enjoyment  of  good 
health.  Dr.  Stolp  says  he  has  been  her  family  physician 
for  nineteen  years,  but  had  attended  her  in  confinement 
cases  only.  Before  her  injury  she  did  her  own  work  and 
sewed  for  others;  since  then  she  has  not  been  able  to  sew 
and  can  do  but  little  housework.-  Her  right  hand  and  arm 
are  almost  completely  paralyzed;  that  arm  is  wanting  in 
sensation  and  the  hand  has  no  grasp;  this  paralysis  involves 
the  right  leg;  the  only  way  she  can  move  that  leg  is  by  a 
swing  of  the  body;  the  muscles  of  the  arm  are  atrophied, 
and  the  ligaments  that  hold  the  joints  together  are  gone; 
the  muscles  that  support  the  shoulder  blade  are  practically 
gone;  this  paralysis  to  a  certain  extent  includes  the  entire 
left  half  of  the  body;  her  head  aclies  constantly.  She  may 
get  better,  but  will  never  be  permanently  cured. 

The  case  was  fairly  and  deliberately  tried;  the  jury  was 
fully  instructed  as  to  the  law  governing  the  facts;  and  no 
passion  or  prejudice  upon  the  part  of  the  jury  appears, 
unless  it  is  to  be  implied  from  the  amount  of  the  verdict. 
The  learned  judge  before  whom  this  case  was  tried  heard 
and  saw  all  the  witnesses  and  listened  to  the  comments  of 
counsel  upon  the  evidence.  The  question  whether  or  not 
the  verdict  is  excessive  was  before  him  on  the  motion  for  a 
new  trial.  In  entering  judgment  upon  the  verdict  he 
necessarily  decided  that  the  amount  thereof  is  not  excessive. 
The  jurv'  are  primarily  the  sole  judges  of  the  amount  of 
damages  in  a  case  like  this.  A  court  of  review  seldom  sets 
aside  their  finding  upon  the  sole  ground  that  it  is  excessive 
unless  the  amount  is  so  great  as  to  shock  its  sense  of  right. 
In  cases  like  the  one  at  bar   we  have  not  the   power  to 
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guess  what  sum  less  than  that  ^ound   by  the  jury  would 
reasonably  compensate  appellee    for  the  injuries  she  has 
sustained.     Town  of  Wheaton  v.  Hadley,  30  III.  App.568; 
W.  Chi.  St.  Ry.Co.  v.  Shiplett,85  111.  App.fiSo. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Chicais:o  Transit  Co.  t.  Rose  Campbell,  Adm'x. 

1.  Navigable  Waters— Sovereignly  Ooer  Land  Covered  by  Tide 
Wafers  Within  the  Limits  of  the  Several  States.  — Tlie  ownership  of 
and  dominion  and  sovereignty  over  lands  coverevl  by  tide  waters  within 
the  limits  of  the  several  states  belong  to  the  respective  states  within 
which  they  are  found. 

2.  Same— Same  Rule  Applies  to  Ownership  of  Lands  under  the 
Navigable  Waters  of  the  Great  La/cea.— The  same  doctrine  as  to  the 
dominion  and  sovereignty  over  and  ownership  of  lands  under  the  navi- 
gable waters  of  the  great  lakes  applies  which  obtains  at  the  common 
law  as  to  the  dominion  and  sovereignty  over  and  ownei-ship  of  lands 
under  tide  watera  on  the  borders  of  the  sea.  and  the  lands  are  held  by 
the  same  right  in  the  one  case  as  in  the  oilier  and  subject  to  the  same 
trusts  and  limitations. 

3.  Same— Ltmii  of  Territorial  Jurisdiction  of  a  Nation  Over  Tide 
Waters.— Aa  between  nations,  the  minimum  limit  is  a  marine  league 
from  the  coast,^nd  within  these  limits  a  state  of  the  Union  can  define 
its  boundaries  on  the  sea  and  extend  its  soverei;4nty  and  jurisdiction  to 
all  places  within  such  territorial  limit. 

4.  Boundaries— i^eitoeen  Canada  and  United  States.— By  the  treaty 
of  September  3,  1783,  bet^veen  Great  Britain  and  tlie  United  States,  the 
boundary  line  in  Lake  Huron  between  the  two  countries  was  declared 
to  lie  *'  through  the  middle  of  said  lake." 

5.  Actions— For  Death  by  Negligent  Act  Committed  on  the  High 
Seas  Within  the  Jurisdiction  of  aState.—Vvhk^n  a  negligent  act  causing 
death  occurs  on  the  high  seas,  within  the  jnri-idiction  of  a  state,  the  laws 
of  that  state  governing  such  actions  are  ap:)lical)!e. 

6.  Same— Forei^Ti  Administrator  May  Maintain  Action  to  Recover 
Damages  for  Death  of  His  Decedent,— A  furei ^n  administrator  may 
maintain  an  action  in  this  state  to  recover  damages  for  negligently 
causing  the  death  of  his  decedent. 

7.  Instructions—  That  tlie  Mere  Fact  of  a  Collision  Between  a  Steam- 
ship and  a  Sailing  Vessel  Raises  a  PrcHumjition  of  Negligence,  Erro- 
neous. —An  instruction  that  if  the  jury  find  from  all  the  evidence  th|it 
the  steam  vessel  collided  with  the  sailing  vessel  then  the  burden  is 
upon  the  steam  vessel  to  show  a  sufficient  reason  for  such  collision,  is 
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erroneous.  The  presumption  of  negligence  on  the  part  of  the  steamer 
arises  not  from  the  mere  collision;  it  must  also  appear  that  it  did  not 
keep  out  of  the  way  of  the  sailing  vessel. 

8.  Same— ^«  to  Burden  of  Proof. — An  instruction  that  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  her  case  by  a  preponderance 
of  the  evidence,  and  that  if  the  jury  believe  that  a  preponderance  of 
the  evidence  is  with  the  defendant,  or  if  the  jury  find  that  the  evidence 
is  equally  balanced,  so  that  they  can  not  determine  whether  the  pre- 
ponderance lies  with  the  plaintiff  or  with  the  defendant,  then  they 
must  find  the  issues  for  the  defendant,  is  proper  and  should  be  given. 

9.  Admiralty  Law— WTkjw  It  Ts  the  Duty  of  a  Steam  Vessel  to 
Keep  Out  of  the  Way  of  a  Sailing  Vessel^The  rules  governing  navi- 
gation on  great  lakes,  as  established  by  act  of  congress,  require  a  steam 
vessel  to  keep  out  of  the  way  of  a  sailing  vessel,  when  such  vessels  are 
proceeding  in  such  direction  as  to  involve  risk  of  collision. 

10.  Same— Jurisdiction  Where  Collision  Occurs  on  Lake  Huron, 
Eight  Miles  from  the  Michigan  Shore.-^In  an  actiofa  for  death  by  neg- 
ligent act  occurring  in  a  collision  on  Lake  Huron,  eight  miles  from  the 
Michigan  shore,  the  laws  of  Michigan  giving  a  right  of  action  for  death 
caused  by  an  alleged  wrongful  act  are  applicable. 

11.  Fellow-Servants— i>ocfrin6  Does  Not  Apply  Where  Suit  is  Not 
Against  the  Common  Master.— V^here  a  suit  is  not  against  the  common 
master  but  against  a  third  person,  the  doctrine  of  fellow-servants  has  no 
application. 

12.  Words  and  Phrases—  Territory  Defined.  -Territory,  is  the  extent 
or  compass  of  land  and  the  waters  thereof  within  the  bounds  of,  or 
belonging  to,  the  jurisdiction  of  any  sovereign,  state,  city  or  other  body. 
—Century  Dictionaiy. 

Trespass  on  the  Case,— Death  from  negligent  act  occurring  on  the 
high  seas.  Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  £.  Gary,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1902.  Reversed  and  remanded.  Opinion 
filed  October  9,  1903.  Opinion  revised  and  refiled  November  10,  1903. 
Rehearing  denied  November  10,  1908. 

Defendant  in  error  brought  sait  to  recover  for  the  death 
of  John  J.  Campbell,  who  lost  his  life  in  consequence  of  a 
collision  between  the  schooner  "Typo,"  upon  which. he  was 
serving  as  a  seaman,  and  the  steamer  "  W.  P.  Ketcham," 
owned  by  plaintiff  in  error.  Defendant  in  error  recovered 
a  judgment  of  $5,000,  from  which  this  writ  of  error  is  prose- 
cuted. 

The  collision  occurred  upon  Lake  Huron  during  a  dark 
night  at  about  4:30  o'clock  a.  m.  The  sky  was  cloudy,  but 
there  was  neither  fog  nor  mist.     It  is  claimed  in  behalf  of 
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defendant  that  the  schooner  displayed  a  torch  or  flare 
light  several  times  before  the  collision,  but  that  the  steamer 
disregarded  the  signals,  approached  at  full  sjieed  and  struck 
the  schooner  on  the  port  side  between  the  main  and  mizzen 
rigging,  about  thirt}'^  feet  forward  of  the  stern,  cutting  into 
the  schooner  so  that  she  filled  and  sank.  Several  of  her 
crew  were  lost,  including  John  J.  Campbell,  for  whose 
estate  this  action  is  brought. 

In  behalf  of  the  plaintiff  in  error  there  is  evidence  tend- 
ing to  show  that  the  steamer's  mate  and  lookout  discovered 
a  torchlight  on  what  proved  to  be  the  ill-fated  schooner, 
two  or  three  points  off  the  port  bow  of  the  steamer  and  a 
half  or  three-quarters  of  a  mile  away;  that  no  other  light 
appeared  upon  the  schooner,  and  it  Avas  too  dark  to  see  the 
vessel  herself;  that  the  mate  of  the  steamer  took  the  night 
glasses  and  was  just  able  to  make  out  the  head  sails  of  the 
schooner,  which  appeared  to  be  bound  to  the  westward;  that 
upon  the  mate's  order  the  helm  of  the  steamer  was  imme- 
diately put  hard  a  starboard,  causing  the  steamer  to  swing 
two  or  three  points  to  port  or  toward  the  left,  expecting 
thus  to  pass  behind  the  schooner's  stern;  that  while  this 
was  being  done  another  torchlight,  together  with  a  red 
light,^came  suddenh^  in  view  on  the  schooner  close  at  hand 
and  just  off  the  steamer's  port  bow,  indicating  that  the 
schooner  had  changed  her  course  from  a  direction  west  by 
south,  and  was  swinging  over  from  the  starboard  to  the 
port  tack;  that  the  schooner's  sails  were  shaking  in  the 
wind  which  was  blowing  from  the  northwest;  that  there- 
fore the  schooner  must  have  been  at  that  moment  heading 
northward  and  a  little  to  the  right  of  the  approaching 
steamer,  instead  of  moving  on  westward  upon  the  course 
she  had  apparently  been  sailing  a  few  moments  before;  that 
by  this  move  the  schooner  was  brought  up  in  front  of  and 
so  close  to  the  steamer  as  to  make  a  collision  inevitable, 
although  the  steamer's  helm  was  at  once  ported  in  the 
eCFort  to  swing  her  to  starboard  and  away  from  the 
schooner. 

There  is  testimony  of  the  survivors  of  the  schooner  appar- 
ently to  the  effect  that  the  steamer  crossed  the  schooner's 
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bow,  the  latter  sailing  a  course  west  by  south;  that  the 
schooner  was  kept  steadily  on  her  course,  but  that  the 
steamer,  with  her  helm  a  starboard,  swinging  to  her  left, 
described  an  arc  of  a  circle,  striking  the  schooner  on  the 
port  side,  nearly  at  right  angles.  The  schooner  sank 
almost  immediately. 

Eule  19  of  the  rules  enacted  by  congress  and  governing 
navigation  on  the  great  lakes  is  as  follows  : 

"  When  a  steam  vessel  and  a  sailing  vessel  are  proceeding 
in  such  direction  as  to  involve  risk  of  collision,  the  steam 
vessel  shall  keep  out  of  the  way  of  the  sailing  vessel." 

C.  E.  Kremer,  attorney  for  plaintiff  in  error. 

Mere  allegation  of  a  collision  between  a  steam  vessel 
and  a  sailing  vessel  does  not  raise  a  presumption  that  the 
steamer  was  negligent.  The  Resolution,  Mars.  Adm.  Cas. 
332;  The  Morning  Light^  2  Wall.  550;  The  Java,  14  Wall. 
189;  Marsden's  Collision  at  Sea  (3d  Ed.),  p.  7,  pp.  431;  The 
Bridgeport,  Fed.  Cas.  1861;  7  Blateh.  361. 

Proudfit  &  Lantz,  attorneys  for  defendant  in  error. 

The  death  in  question  having  occurred  on  Lake  Huron 
within  the  territorial  limits  of  the  State  of  Michigan,  a 
right  of  action  exists  by  virtue  of  the  Michigan  statute, 
regardless  of  whether  or  not  Lake  Huron  is  high  seas. 
Blgelow  V.  Nickerson,  70  Fed.  Kep.  113;  111.  Cent.  R.  R.  Co. 
V.  Illinois,  146  U.  S.  387,  435;  Art.  I,  Constitution  of  Mich.; 
Act  of  Congress  admitting  Mich,  to  Union,  8  U.  S.  Stat,  at 
Large,  49;  Treaty  of  Sept.  3,  1783,  between  Great  Britain 
and  U.  S.,  8  U.  S.  Stat,  at  Large,  80. 

A  foreign  administrator  can  maintain  the  action.  Sec. 
42,  Chap.  3,  Revised  Stat.  Ill;  W.  St.,  L.  &  P.  R.  R.  Co.  v. 
Shacklett,  10  III.  App.  404,  406;  105  111.  382;  Wilson  v. 
Tootle,  55  Fed.  Rep.  211;  McCarty  v.  N.  Y.,  L.  E.  &  W. 
R.  R.  Co.,  62  Fed.  Rep.  437. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 
It  is  urged  in  behalf  of  plaintiff  in  error  that  no  right  of 
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action  exists  in  this  case,  because  it  is  said  the  collision 
occurred  on  the  high  seas;  and  in  the  absence  of  an  act  of 
congress  or  statute  of  a  state  giving  a  right  of  action  for 
personal  injuries  causing  death  through  negligence  on  the 
high  seas,  no  civil  action  can  be  maintained  at  the  com- 
mon law.  If,  however,  the  negligent  act  occurred  within 
the  jurisdiction  of  a  state,  the  laws  of  that  state  governing 
such  action  are  applicable.  Bigelow  v.  Nickerson,  70  Fed. 
Rep.  113,  116,  and  cases  there  cited.  The  collision  in  the 
case  before  us,  in  which  Campbell  lost  his  life,  is  said  to 
have  occurred  on  Lake  Huron  at  a  point  about  eight  miles 
from  the  Michigan  shore.  It  is  sought  to  recover  here 
under  the  provisions  of  the  statute  of  Michigan,  and  it  is 
contended  in  behalf  of  the  defendant  in  error  that  the  place 
where  the  collision  occurred,  although  beyond  the  three- 
mile. limit,  is  nevertheless  within  the  jurisdiction  of  that 
state,  and  that  the  law  of  that  state  giving  a  right  of  action 
for  death  caused  by  an  alleged  wrongful  act  was  in  force 
and  applicable  at  that  time  and  place. 

The  Constitution  of  Michigan  (Art.  1,  Boundaries)  pro- 
vides that  the  state  "consists  of  and  has  jurisdiction  over 
the  territory  embraced  within  the  following  boundaries," 
describing  them,  one  of  which  is  the  *'  boundary  line 
between  the  United  States  and  Canada  to  the  Detroit 
river,  Lake  Huron  and  Lake  Superior  to  a  point  where  the 
said  line  last  touches  Lake  Superior."  The  act  of  congress 
admitting  the  state  into  the  Union  provides  "  that  the  said 
state  shall  consist  of  and  have  jurisdiction  over  all  the  ter- 
ritory included  within  the  following  boundaries  and  over 
none  other,  to  wit,"  giving  the  same  boundaries  as  described 
in  the  state  constitution.  It  is  urged  by  counsel  for  plaint- 
iff in  error  that  the  word  "  territory  "  as  thus  used  refers 
only  to  the  land,  but  does  not  include  the  waters  within 
the  prescribed  boundaries.  One  of  the  definitions  of  "  ter- 
ritory "  as  given  by  the  Century  Dictionary  is,  "  the  extent 
or  compass  of  land  and  the  waters  thereof  within  the 
bounds  of  or  belonging  to  the  jurisdiction  of  any  sovereign 
state,  city  or  other  body."    By  the  treaty  between  Great 
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Britain  and  the  United  States,  the  boundary  line  in  Lake 
Huron  between  the  two  countries  was  declared  to  lie 
"  through  the  middle  of  said  lake."  It  is  said  by  the 
United  States  Supreme  Court  to  be  the  "settled  law  of 
this  country  that  the  ownership  of  and  dominion  and  sov- 
ereignty over  lands  covered  by  tide  waters  within  the  lim- 
its of  the  several  states  belong  to  the  respective  states 
within  which  they  are  found,"  subject  always  to.  the  para- 
mount right  of  congress  to  control  their  navigation  so  far 
as  necessary  for  regulation  of  commerce  with  foreign 
nations  and  among  the  states.  "  We  hold,"  says  the  court, 
"  that  the  same  doctrine  as  to  the  dominion  and  sovereignty 
over  and  ownership  of  lands  under  the  navigable  waters  of 
the  Great  Lakes  applies  which  obtains  at  the  common  law 
as  to  the  dominion  and  sovereignty  over  and  ownership  of 
lands  under  tide  waters  on  the  borders  of  the  sea,  and  that 
the  lands  are  held  by  the  same  right  in  the  one  case  as  in 
the  other  and  subject  to  the  same  trusts  and  limitations." 
111.  Cent.  E.  R.  Co.  v.  Illinois,  146  U.  S.  387,  435,  437.  As 
between  nations,  the  minimum  limit  of  the  territorial  juris- 
diction of  a  nation  over  tide  waters  is  a  marine  league  from 
the  coast,  and  within  these  limits  a  state  of  the  Union  can 
define  its  boundaries  on  the  sea  and  extend  its  sovereignty 
and  jurisdiction  to  all  places  within  such  territorial  limit, 
including  in  this  territorial  jurisdiction  the  right  of  con- 
trol over  fisheries.  Manchester  v.  Massachusetts,  139  U.  S. 
240-258,  and  cases  there  cited.  As,  therefore,  by  the  treaty 
with  G^at  Britain,  the  boundary  line  between  the  two 
countries  is  through  the  middle  of  Lake  Huron,  and  the 
boundary  line  of  the  State  of  Michigan  coincides  therewith, 
the  laws  of  that  state,  so  far  as  applicable,  extend  over  the 
whole  of  the  waters  of  that  lake  within  the  state  bounda- 
ries in  the  same  manner  and  to  the  same  extent  as  if  they 
were  tide  waters  extending  only  a  marine  league  from  its 
shores.  The  collision  and  death  in  this  case  occurred  upon 
Lake  Huron  at  a  point  within  the  territorial  limits  of  Michi- 
gan as  above  defined,  over  which  the  sovereignty  and  juris- 
diction of  that  state  extended,  and  which  was  subject  to 
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the  operation  of  its  laws,  limited  and  controlled  only  by 
the  paramount  law  of  the  nation.  We  do  not  understand 
United  States  v.  Rodgers,  150  U.  S.  349,  as  sustaining  any 
different  view. 

Objection  is  made  to  the  sufficiency  of  the  averments  of 
the  declaration,  but  in  our  opinion  the  objection  is  not  well 
taken.  The  rules  governing  navigation  on  the  great  lakes, 
as  established  by  act  of  congress,  require  a  steam  vessel 
to  keep  out  of  the  way  of  a  sailing  vessel  when  such  vessels 
are  proceeding  in  such  direction  as  to  involve  risk  of  col- 
lision. The  declaration  states'  that  it  was  the  duty  of 
^plaintifif  in  error  to  so  control  the  steamer  as  to  pre- 
vent a  collision  with  the  schooner,  but  that,  not  regard- 
ing this  duty,  the  steamer  was  so  negligently  managed 
that  through  the  fault  and  negligence  of  the  plaintiff 
in  error  the  collision  occurred,  causing  the  injury  and  death 
complained  of,  the  deceased  being  in  the  exercise  of  due 
care  and  diligence  for  his  own  safety. 

It  is  argued  that  as  the  defendant  in  error  was  not 
appointed  administratrix  in  Illinois,  but  only  in  Michigan, 
the  action  can  not  be  maintained.  We  think,  however, 
that  the  ruling  in  Union  Transit  Company;  v.  Shacklet, 
119  111.  232,  and  Wabash,  St.  Louis  &  P.  Ry^  Co.  v.  Shack- 
let, Administratrix,  105  111.  364,  must  be  deemed  conclusive 
against  this  objection. 

The  first  instruction  given  in  behalf  of  defendant  in  error 
is  as  follows : 

*'If  the  jury  believe  from  all  the  evidence  in  this  case 
that  the  steamer  '  W.  P.  Ketcham,'  on  the  morning  of 
October  14,  1899,  on  Lake  Huron,  collided  with  the 
schooner  'Typo,'  as  charged  in  that  behalf  in  the  declara- 
tion herein,  and  that  the  deceased,  John  Campbell,  lost  his 
life  in  consequence  thereof,  then  the  burden  is  upon  the 
said  steamer  to  show  a  sufficient  reason  for  such  collision." 

It  is  urged  that  this  instruction  is  misleading  and  errone- 
ous, especially  as  the  court  refused  to  give  for  plaintifif  in 
error  an  instruction  as  follows : 

'•  The  jury  are  instructed  that  the  burden  of  the  proof  is 
upon  the  plaintiff  to  establish  her  case  by  a  preponderance 


Chicago — First  District — A.  D.  1903.     373 

■  C 

Chicago  Transit  Co.  v.  Campbell. 

of  the  evidence,  and  that  if  the  jury  believe  that  a  pre- 
ponderance of  the  evidence  is  with  the  defendant,  or  if  the 
jury  find  that  the  evidence  is  equally  balanced,  so  that  they 
can  not  determine  whether  the  preponderance  lies  with  the 
plaintiff  or  with  the  defendant,  then  they  must  find  the 
issues  for  the  defendant." 

It  is  contended,  in  behalf  of  defendant  in  error,  that  the 
mere  fact  of  a  collision  between  a  steam  and  sailing  vessel 
upon  an  open  sea  raises  a  presumption  of  negligence  and 
constitutes  a  priina facie  case  against  the  steamer  and 
devolves  upon  it  the  necessity  of  explaining  the  collision. 
Rule  19  of  the  rules  of  navigation  enacted  by  congress 
require  the  steamer  to  "keep  out  of  the  way  of  the  sailing 
vessel;"  but  there  is  nothing  in  that  rule  or  any  of  the 
others  which  would  justify  or  support  the  broad  and  sweep- 
ing proposition  contended  for.  Under  the  rule  and  the 
authorities  the  presumption  of  negligence  on  the  part  of 
the  steamer  arises,  not  from  the  mere  collision;  it  must 
also  appear  that  it  did  not  keep  out  of  the  way  of  the  sail- 
ing vessel.  The  instruction  given  for  defendant  in  error 
was  erroneous  in  not  beirfg  conditioned  upon  such  a  finding 
of  fact  by  the  jury.  The  Oregon  v.  Eocca,  18  How.  570; 
The  Carroll,  8  Wall.  302;  The  Java,  U  Blatchf.  527;  The 
Pennland,  23  Fed.  551.  In  the  case  of  The  Carroll,  supra^ 
the  Supreme  Court  say  (the  italics  are  ours):  ^^As  the 
steamer  did  not  keep  out  of  Iter  way,  and  as  the  collision  did 
occur,  the  steamer  \^  prima  facie  liable,  and  can  only  relieve 
herself  by  showing,"  etc.  In  The  Oregon  case,  supra,  the 
language  of  the  same  court  is :  ''  The  rule  of  this  court  is, 
when  a  steamer  approaches  a  sailing  vessel,  the  steamer 
is  required  to  exercise  the  necessary  precautions  to  avoid  a 
collision;  and  if  this  be  not  done,  jj;rma /(^c^i^?  the  steamer 
is  chargeable  with  fault."  In  the  case  of  The  Java,  supra, 
the  court  say:  *-The  Java,  being  a  steamer,  was  bound  to 
keep  out  of  the  way  of  the  sailing  vessel,  and  the  burden 
is  upon  her  to  show  a  sufficient  reason  for  not  doing  so^ 
This  language  presupposes  a  finding  that  the  steamer 
"had  not  done  so,"  L  e.,  that  the  steamer  had  not  kept  out 
of   the  way.     The  same  idea  is  conveyed   by  the  ruling 
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in  the  case  of  The  Pennland,  Bupra :  "  The  steamer  was 
bound  to  keep  out  of  the  way  of  the  brig.  She  must  be 
held  answerable  for  not  having  done   so,  unless,"  etc. 

In  some  of  the  cases,  it  is  true,  language  can  be  found 
apparently  indicating  that  the  mere  collision  of  a  steamer 
with  a  sailing  vessel  makes  the  steamer  presumptively  liable. 
Admiralty  cases  are  tried  without  a  jury.  No  instructions 
are  given.  The  reviewing  court  also  passes  upon  the  facts, 
and  absolute  precision  of  language  is  not  always  to  be 
expected.  In  view  of  the  wording  of  the  rule  it  can  not  be 
that  the  collision  in  and  of  itself  makes  d^  prima  facie  case 
against  the  steamer.  The  rule  does  not  so  say;  it  only 
requires  the  steamer  to  keep  out  of  the  way;  after  it  "has 
been  shown  that  it  did  not  do  so,  then  and  only  then,  the 
presumption  of  negligence  follows. 

As  appears  from  the  statement  preceding  this  opinion, 
there  is  evidence  tending  to  show  that  upon  discovering  the 
schooner,  which  was  then  about  half  or  three-quarters  of  a 
mile  away,  the  steamer  immediately  changed  its  course  and 
would  thus  have  passed  behind  the  schooner's  stern  and 
avoided  a  collision  with  it,  if  the  schooner  had  not  after- 
ward changed  its  course,  and  thereby  rendered  a  collision 
unavoidable.  Upon  such  a  state  of  the  proof  it  was  imper- 
ative that  the  instruction  complained  of  should  have  sul> 
mitted  to  the  jury  the  question  whether  the  steamer  did  or 
did  not  keep  out  of  the  wa3^ 

The  trial  court  also  committed  material  error  in  refusing 
the  instruction  asked  by  plaintiff  in  error  regarding  the 
burden  of  proof.  Before  the  presumption  of  negligence 
could  arise,  it  was  for  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  steamer  did  not  keep  out  of 
the  way  of  the  schooner. 

As  regards  the  second  instruction  given  for  defendant  in 
error  we  are  of  opinion  that  for  reasons  stated  in  C.  &  A. 
R.  R.  Co.  V.  Harrington,  192  111.  9,  29,  and  in  other  cases,  the 
doctrine  of  fellow-servants  has  no  application  to  this  case. 

In  view  of  the  conclusions  reached  it  is  unnecessary  to  re- 
view other  points  presented  in  the  brief.  The  judgment  of 
the  Superior  Court  must  be  reversed  and  the  cause  remanded. 
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Lydia  Farlln  Upson  et  al.  v.  Lewis  H.  Davis,  Executor, 

et  al. 

1.  Wills— W^tZZ  of  Teatatrix  Residing  in  Another  State,  When  Not 
Admissible  to  Pi'oba^e.— The  will  of  a  testatrix  who  resides  in  another 
state  and  leaves  no  property  in  this  state  excepting  choses  in  action,  is 
not  admissible  under  Section  10,  Chapter  148,  R.  S. 

2.  Same— Section  21,  Ch,  148,  R,  S.,  Co nstrue^^— Section  11,  Chapter 
148,  R.  S.,  applies  solely  to  domestic  wills. 

3*  Same— C/ios€8  in  Action  Are  Not  *' Property  in  This  State" 
Within  the  Meaning  of  Section  11,  Chapter  148,  R,  *S.— Property  in 
choses  in  action  belonging  to  a  citizen  of  a  foreign  state  follows  the  per- 
son of  the  owner  and  is  not  **  property  in  this  state"  within  the  mean- 
ing of  Section  11,  Chapter  148,  R.  S. 

4.  Bo^jy^— Belonging  to  a  Non-Resident—  When  Not  Taxable  in  This 
State,— Bonds  belonging  to  a  non-resident  are  not  taxable  in  this  state, 
where  they  are  left  in  the  hands  of  a  resident  agent  of  the  owner  for 
mere  investment  and  collection. 

5.  GovKi^— Constitution  of  1818  Did  Not  Vest  Probate  Jurisdiction 
in  Any  Court — The  constitution  of  1818  did  not  in  terms  provide  for  the 
exercise  of  probate  jurisdiction  by  any  court.  By  section  1  of  article  4 
the  judicial  power  of  the  state  was  vested  in  the  Supreme  Court  and 
such  inferior  courts  as  the  general  assembly  might  from  time  to  time 
establish.  Under  this  grant  of  power  the  legislature  provided  for  the 
appointment,  first,  of  judges  of  probate,  and  afterward  of  probate  jus- 
tices of  the  peace. 

6.  SkU^— Constitution  oflSJ^S  Vested  Probate  Jurisdiction  in  County 
Courfs.— Under  the  constitution  of  1848  probate  jurisdiction  was 
vested  in  the  County  Court. 

7.  Same— P^o^a^e  Courts  Created  by  the  Present  Cotistitutioiu— The 
constitution  of  1876  was  the  fii-st  one  to  provide  for  the  creation  of  a 
Probate  Court  as  such.  Sec.  18  of  Art.  6  continues  the  probate  jurisdic- 
tion in  County  Courts,  but  by  Sec.  20  of  the  same  article  the  General 
Assembly  was  empowered  to  create  and  establish  a  distinctive  probate 
court  in  each  county  having  a  population  of  over  50,000. 

8.  Same— Pro^fe  Court  Has  Oidy  Such  Powers  as  Are  Conferred 
upon  it  by  the  Statute  Creating  if.— The  Probate  Court  is  the  creature 
of  the  statute  and  possesses  only  such  powers  as  are  conferred  upon  it 
bv  the  laws  passed  in  pursuance  of  the  constitutional  provision  author- 
izing its  creation. 

9.  Administration  op  Estates— iJig/if  of  Foreign  Executors  to  Sue 
in  This  State.— By  Sec.  42  of  Ch.  8,  R.  S.,  the  legislature  has  given  to 
foreign  executors  and  administrators  the  right  to  sue  in  any  court  of 
this  state  upon  filing  authenticated  copies  of  their  letters  testamentary 
or  of  administration. 
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10.  Saue— Where  Actum  of  Probate  Court  m  Admitting  a  Will  to 
Probate  May  be  Collaterally  Attacked.— The  action  of  the  Probate  Court 
in  taking  jurisdiction  of  a  will  and  admitting  it  to  probate  may  be  col- 
laterally assailed  where  the  lack  of  jurisdiction  is  shown  on  the  face  of 
the  record. 

Bill  to  Set  Aside  the  Probate  of  a  Will.— Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1902.    Reversed,  with  directions.     Opinion  filed  November  17, 1903. 

This  was  a  bill  in  equity  by  appellants  against  appellees 
to  contest  the  validity  and  set  aside  the  probate  of  the  will, 
and  a  codicil  thereto,  of  Cynthia  M.  Cameron,  who  was  and 
until  her  death  continued  to  be  a  resident  of  Warrensburg, 
Warren  county.  New  York.  The  property  of  the  decedent 
at  the  time  of  .her  death  consisted  of  money  on  deposit  in 
a  bank  at  Glens  Falls,  New  York,  of  moneys  in  hands  of 
two  persons  living  in  Warrensburg,  New  York,  and  of 
bonds  of  the  Chicago  City  Railway  Company,  in  the  pos- 
session of  Lewis  II.  Davis,  of  Chicago,  Illinois,  one  of 
appellees.  The  will  and  codicil  were  admitted  to  probate 
by  the  Probate  Court  of  Cook  County,  Illinois,  and  letters 
testamentary  issued  thereon  to  said  Davis  out  of  said  court 
on  May  4,  1S98. 

The  grounds  relied  upon  in  the  bill  were  that  the  Pro- 
bate Court  did  not  have  jurisdiction  to  admit  the  will  to 
probate;  that  neither  the  will  nor  codicil  was  executed  in 
accordance  with  the  requirements  of  the  laws  of  New  York; 
that  undue  inlluence  was  exercised  upon  the  deceased,  and 
that  she  did  not  possess  sufficient  testamentary  capacity. 
There  was  a  trial  by  jury,  who  found  generally  that  the 
will  and  codicil  in  question  were  not  the  last  will  and  testa- 
ment of  the  deceased,  and  specially,  that  she  was  of  sound 
mind  and  memory  at  the  time  of  making  it;  that  there  was 
no  undue  influence,  and  that  neither  the  will  nor  the  codi- 
cil was  executed  in  accordance  with  the  New  York  law. 
Upon  motion  of  appellees  the  court  entered  a  decree,  7ion 
obi<tante  veredicto,  sustaining  the  will  and  dismissing  the  bill 
for  want  of  equity,  from  which  this  appeal  is  taken. 
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Alden,  Latham  &  Young  and  James  C.  Rogers,  attor- 
neys for  appellants. 

D.  J.  &  D.  J.  Schuyler,  Jr.,  attorneys  for  appellee;  D. 
J.  Schuyler,  of  counsel. 

Mr.  Justice  Stkin  delivered  the  opinion  of  the  court. 

Numerous  errors  are  assigned  by  appellants,  but  we  do 
not  deem  it  necessary  to  consider  more  than  one  of  them, 
to/  wit,  whether  the  Probate  Court  of  this  county  had  juris- 
diction to  admit  the  will  and  codicil  to  probate. 

The  testatrix  resided  in  another  state  and  left  no  prop- 
erty in  this  state  excepting  choses  in  action.  .She  owned 
no  real  estate  here.  The  will  was  therefore  not  admissible 
under  section  10  of  our  statute  on  Wills  (Ch.  14S  of  Rev. 
Stat.),  which  provides  for  the  admission  to  probate  of  a 
will  made  out  of  this  state  "  in  any  county  in  this  state  in 
which  the  testator  may  have  been  seized  of  lands  or  other 
real  estate  at  the  time  of  his  death."  But  it  is  claimed 
that  the  will  was  proper^}"  admitted  under  the  concluding 
portion  of  the  following  section  which  roads  as  follows : 

"  11.  If  any  testator  or  testatrix  shall  have  a  mansion- 
house  or  known  place  of  residence,  his  or  her  will  shall  be 
E roved  in  the  court  of  the  county  wherein  such  mansion- 
ouse  or  place  of  residence  shall  be.  If  he  or  she  has  no 
place  of  residence,  and  lands  be  devised  in  his  or  her  will, 
it  shall  be  proved  in  the  court  of  the  county  wherein  the 
lands  lie,  or  in  one  of  them,  where  there  shall  be  land  in 
several  different  counties;  and  if  he  or  she  have  no  sucli 
known  place  of  residence,  and  there  be  no  lands  devised  in 
such  will,  the  same  may  be  proved  either  in  the  county 
where  the  testator  or  testatrix  shall  have  died,  or  that 
wharein  his  or  her  estate,  or  the  greater  part  thereof,  shall 
lie." 

A  careful  reading  and  consideration  of  the  language  of 
this  section  and  the  context  has  led  us  to  the  conclusion 
that  it  was  intended  by  the  legislature  to  ap|)ly  solely  to 
domestic  wills.  Section  10  defines  the  circumstances  under 
which  the  Probate  Court  will  have  juris:liction  to  admit 
foreign  wills  to  probate.  The  first  sentence  of  section  11 
clearly  contemplates   the  case  of  a  will  made  by  a  person 
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whose  "mansion-house  or  known  place  of  residence" 
is  in  some  county  in  this  state;  and  there  is  nothing  in  the 
remainder  of  the  section  which  lends  support  to  a  contrary 
view.  But  if  we  are  wrong  in  this  conclusion  and  it  be 
held  that  section  11  applies  to  foreign  wills,  the  ques- 
tion arises  whether  the  will  was  admissible  under  that  part 
of  the  section  which  provides  that  the  will  "  may  be  proved 
*  *  *  in  the  county  *  *  *  wherein  his  or  her 
estate  (that  of  the  testator)  or  the  greater  part  thereof 
shall  lie,"  this  being  the  part  which  appellees  contend 
authorized  the  Probate  Court  to  admit  the  will. 

Did  the  testatrix  have  any  **  estate"  or  pro{>erty  in  this 
state  within'  the  meaning  of  the  above  section?  All  she 
had  was  bonds,  mere  evidences  of  indebtedness,  and  they 
were  not  property  situated  in  Illinois  in  the  eye  of  the  law. 
As  was  said  in  Cooper  v.  Beers,  143  111.  25 : 

"  The  property  here  in  controversy,  being  choses  in  action 
in  the  form  of  notes  and  bonds,  and  having  been  shortly 
before  the  death  of  Mrs.  Cooper  put  in  the  hands  of  Capen, 
at  Bloomington,  in  this  state,  temporarily  for  safe  keeping, 
where  they  remained  at  the  time  of  her  death,  was  not  in  a 
legal  sense  '  property  in  this  state.'  The  property  in  such 
notes  and  bonds  followed  tlie  p'^rson  of  Mrs.  Cooper,  and  so 
her  domicile  being  at  the  time  of  her  death  in  Missouri,  it 
in  legal  contemplation  was  her  '  property  in  Missouri.'  " 

Further  on  the  court  say  : 

"Sincethe  only  property  right  which  there  can  be  in  a  debt 
is  the  mere  right  to  receive  payment  of  it,  it  is  impossible 
that  there  can  be  anything  of  a  tangible  nature  connected 
with  such  right  which  can  occupy  localit^^and  so  the  prop- 
erty riglit  irtust  accompany  and  remain  with  the  person  of 
the  owner  of  the  debt,  and  therefore  it  can  not  be  in  this 
state  when  the  domicile  of  the   owner  is  in  another  state.'' 

This  language  is  quoted  with  approval  and  applied  in 
Ilolbrook  v.  Ford,  153  III.  633,  645.  To  the  same  effect  is 
Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  259.  Xor 
can  it  make  anj'  difference  that  the  bonds  of  the  testatrix 
were  in  the  hands  of  her  Chicago  agent  for  mere  purposes 
of  investment,  and  collecting  and  remitting  to  her -the 
interest.     Channel  v.  Capen,  46  111.  App.  234.     The  bonds 
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could  not  be  taxed  here.  Beat  v.  People,  201  Hi.  469;  Hay- 
ward  V.  Board  of  Review,  189  111.  234;  Matzenbaugh  v. 
People,  194  111.  M8. 

In  all  the  cases,  excepting  one,  cited  by  appellees  in  sup- 
port of  the  jurisdiction  of  the  Probate  Court,  the  courts 
were  either  dealing  with  or  discussing,  not  choses  in  action, 
but  personal  property  having  a  tangible,  visible  existence. 
Of  that  character  are  Varner  v.  Bevil,  17  Ala.  286;  Fletch- 
er's Adm.  V.  Sanders,  37  Ky.  (7  Dana)  345;  Jaques  v.  Hor- 
ton,  76  Ala.  238;  Booth  v.  Timoney,  3  Demarest,  416; 
Smith  V.  Munroe,  23  N.  Car.  (1  Ired.  L.)  346;  Wilkins  v. 
Ellett,  108  U.  S.  256;  Spraddling  v.  Pipkin,  15  Mo.  118; 
Stevens  v.  Ga3^1ord,  11  Mass.  263  (the  plea  in  this  case  sets 
up  notes  and  moneys),  and  Blewitt  v.  Nicholson,  2  Fla. 
200.  Moreover,  in  four  of  these  cases,  Jaques  v.  Horton, 
Booth  V.  Timoney,  Smith  v.  Munroe  and  Blewitt  v.  Nich- 
olson, it  appears  that  express  authority  had  been  conferred 
b}^  legislation  upon  the  courts  that  admitted  the  wills,  to 
do  so,  even  where  the  persons  making  them  were  non-resi- 
dents. Ilyman  v.  Gaskins,  5  Ired.  L.  207,  is  *  the  only  case 
cited  by  appellees  where  letters  were  granted  upon  the 
estate  of  a  non-resident  testator  by  the  court  of  a  county 
in  which  '*  at  his  death  he  had  debts  due  him;"  but  as 
appears  from  Smith  v.  Munroe,  Bupra^  referred  to  and 
cited  in  Ilyman  v.  Gaskins,  the  court  had  express  legisla- 
tive authority  to  grant  the  letters,  and  even  under  these 
conditions  the  Supreme  Court  of  North  Carolina,  while 
declining  to  treat  the  letters  as  absolutely  void,  held  them 
to  be  voidable. 

In  one  case  are  to  be  found  expressions  that  the  assump- 
tion of  jurisdiction  by  the  Probate  Court  of  the  state 
where  the  Supreme  Court  delivering  the  opinion  was  sit- 
ting was  to  be  considered  as  prima  facie  evidence  of  the 
fact  that  such  court  had  rightful  authority  to  act  as  it  did 
in  admitting  a  foreign  will  to  probate.  If  by  this  is  meant 
the  Probate  Court  of  that  state  had  such  power  at  common 
law,  it  is  different  in  Illinois.  The  constitution  of  1818 
did  not  in  terms  provide  for  the  exercise  of  probate  juris- 
diction by   any   court.    By  Sec.  1  of  Art.   4  the  judicial 
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power  of  the  state  was  vested  in  the  Supreme  Court  and 
such  inferior  courts  as  the  General  Assembly  might  from 
time  to  time  establish.  Under  this  grant  of  power  the 
legislature  provided  for  the  appointment,  first,  of  judges  of 
probate,  and  afterward  of  probate  justices  of  the  peace. 
Dunlap  V.  Enpis,  3  Gil.  286.  Under  the  constitution  of 
1848  (Sec.  18,  Art.  5),  probate  jurisdiction  was  vested  in 
the  county  courts.  Our  present  constitution  was  the  first 
one  to  provide  for  the  creation  of  a  probate  court  as 
such.  Sec.  18  of  Art.  6  continues  the  probate  jurisdiction 
in  county  courts,  but  by  Sec.  20  of  the  same  article  the 
General  Assembly  was  empowered  to  create  and  establish 
a  distinctive  probate  court  in  each  county  having  a  popu- 
lation of  over  50,000.  It  is  from  this  section  that  the  Pro- 
bate Court  of  Cook  County  derives  its  existence.  It  is  the 
creature  of  the  statute  and  possesses  only  such  powers  as 
are  conferred  upon  it  by  the  laws  passed  in  pursuance  of 
the  constitutional  provision.  If  these  laws  do  not  include 
the  power  to  admit  to  probate  a  foreign  will,  then  the 
power  does  not  exist. 

By  Sec.  42  of  Ch.  3  of  our  Revised  Statutes  the  legisla- 
ture has  given  to  foreign  executors  and  administrators  the 
right  to  sue  in  any  court  of  this  state  upon  filing  authenti- 
cated copies  of  their  letters  testamentar}'^  or  of  administra- ' 
tion.  Hence  there  is  no  occasion  to  vest  the  Probate  Court 
with  power  to  issue  letters  on  a  foreign  will  for  the  purpose 
of  reducing  to  possession  the  estate  of  a  non-resident  located 
in  this  state. 

It  remains  to  consider  the  contention  of  appellees  that 
the  action  of  the  Probate  Court  in  taking  jurisdiction  of 
the  will  in  question  and  admitting  it  to  ])robate  is  conclu- 
sive and  can  not  be  collaterally  assailed.  That  this  is  the 
general  rule  admits  of  no  doubt;  but  it  has  its  exceptions. 
One  of  them  is  where  the  lack  of  jurisdiction  is  shown  on 
the  face  of  the  record.  People  v.  Seelye,  146  111.  191,  222, 
223;  Payson  V.  The  People,  175  III.  267;  Munroe  v.  People, 
102  111.  406;  Clark  v.  Thompson,  47  111.  25;  Harris  v.  Les- 
ter, 80  111.  307.  From  the  record  of  the  Probate  Court 
(the  petition  for  letters  and  the  inventory)  it  affirmatively 
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appears,  as  already  stated,  that  Mrs.  Cameron,  the  testatrix, 
was  a  resident  of  New  York  at  the  time  of  her  death  and 
left  no  property  in  Illinois  other  than  bonds  of  the  railway 
company. 

Our  conclusion  therefore  is  that  the  Probate  Court  of 
Cook  County  was  without  jurisdiction  to  admit  the  will 
and  codicil  to  probate,  and  that  its  acts  in  that  regard  are 
void  and  a  nullity. 

The  decree  appealed  from  will  be  reversed  with  directions 
to  the  Superior  Court,  upon  another  hearing  of  the  bill  and 
the  requisite  proof  being  made,  to  enter  a  decree  setting 
aside  and  vacating  the  probate  of  said  will  and  codicil  by 
the  Probate  Court  of  this  county  and  all  its  proceedings  in 
that  regard. 


110   881 
r2138  146 


William  A.  Cameron  v.  John  M.  L.  Sexton  et  al. 

1.  Deeds— Constrtiction  of  Words  *' Claim  of  Any  and  Every 
Description.^' —A  deed  contained  a  clause  to  the  effect  that  the  grantee 
tool?  the  title,  **  subject,  however,  to  existing  mortgages,  liens,  taxes  and 
claims  of  any  and  every  description."  Held,  that  the  purpose  of  the 
phrase  "  claims  of  any  and  every  description,"  was  to  except  from  the 
warranty  of  the  deed,  claims  of  any  and  every  description  existing 
against  the  land,  but  not  claims  against  the  grantor  which  were  not  in 
law  valid  and  existing  charges  upon  the  land  itself. 

2.  Contracts— S/iouZd  be  Construed  According  to  the  Natural  and 
l^iost  Obvious  Import  of  the  Language  CTJscd.— Statutes  and  con- 
tracts should  be  read  and  underatood  according  to  the  natural  and 
most  obvious  import  of  the  language  used,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of  either  limiting  or  extending 
their  operation. 

3.  Same— Question  to  be  Determined  in  the  Construction  of  Trri7- 
f^7i /TwfrMwicn ^8. —The  question  in  the  construction  of  written  instru- 
ments ia,  not  what  was  the  intention  of  the  parties,  but  what  is  the 
meaning  of  the  words  they  have  used.  The  intention  of  the  parties  is 
to  be  ascertained  as  expressed  by  the  language  used,  and  not  the  inten- 
tion which  may  have  existed  in  their  minds,  but  is  not  expressed  by 
their  language. 

4.  Samb—  When  Resort  May  be  Had  to  Oral  Evidence  of  Surround- 
ing Circumstances.^ It  is  only  where  the  language  is  obscure  or  doubt- 
ful that  resort  may  be  had  to  oral  evidence  of  surrounding  circum- 
stances to  ascertain  the  intention  of  the  parties  to  the  deed.    But  this 
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can  not  be  had  for  the  purpose  of  contradicting  or  varying*  the  lan- 
guage actually  employed. 

5.  Liens — May  he  Created  by  an  Exjrress  Agreement. — A  charge  in 
the  nature  of  a  lien  on  real  property  may  be  created  by  an  express 
agreement. 

liill  to  Set  Aside  a  Deed,  and  other  relief.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge  presiding. 
Heai'd  in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Re- 
versed.   Opinion  filed  November  17,  1903. 

This  controversy  arises  upon  a  bill  filed  by  appellee  Eli  A. 
Gage  reciting,  among  other  averments,  that  by  an  arrange 
raent  with  one  John  McSorley,  a  contractor,  he  took  the 
legal  title  to  premises  in  controversy  to  hold  while  a  large 
jBat  building  should  be  erected  thereon,  he  to  receive  as 
compensation  for  his  services  the  sum  of  $500;  that  hold- 
ing said  title,  various  orders  were  presented  to  him  by  per- 
sons furnishing  labor  and  material  for  such  building,  and 
he  became  obligated  to  pay  certain  indebtedness,  the  exact 
amount  of  which  he  is  not  advised;  that  he  was  unable  to 
make  a  loan,  as  originally  intended,  to  pay  such  debts;  that 
appellant  had  furnished  material  for  the  building  for  which 
McSorley  was  indebted,  and  thereupon  it  was  agreed 
between  said  parties  that  Gage  should  convey  the  propertj^ 
upon  which  was  the  unfinished  building,  to  one  Detlor,  an 
employe  of  appellant's  and  acting  for  him;  that  it  was 
agreed  Detlor  should  obtain  a  loan  on  the  property  and 
pay  all  indebtedness,  and  whatever  expense  should  be  nec- 
essary to  complete  the  same,  and  hold  title  forthe  benefit 
of  McSorley  and  complainant,  in  reliance  on  which  agree- 
ment Gage  made  the  conveyance;  that  as  complainant  had 
personally  incurred  indebtedness  in  conner^tion  with  the 
building  on  behalf  of  McSorley,  the  latter  agreed  to 
hold  him  harmless,  and  executed  an  indemnity  contract, 
which,  at  McSorley 's  request,  was  not  recorded;  and  that 
McSorley  and  appellant  entered  into  an  agreement  to 
defraud  Gage  and  those  who  had  furnished  labor  and 
material  on  the  building. 

In  an  amended  bill  it  was  set  up,  among  other  things,  that 
by  reason  of  the  assumption  clause  in  the  deed  from  Gage 
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to  Detlor,  the  latter  and  appellant  became  liable  to  pay  all 
the  indebtedness  incurred  by  Gage  in  connection  with  the 
property  and  the  erection  of  the  building.  An  accounting 
of  all  claims  is  prayed  for,  and  that  appellant  be  decreed 
to  hold  the  propert}''  for  the  benefit  of  Gage  and  such  per- 
sons as  had  furnished  the  material  and  labor  not  paid  for, 
and  that  Gage  may  have  a  lien  on  the  premises  for  all  the 
claims  upon  which  he  had  become  personally  liable. 

By  leave  of  court  other  parties  were  allowed  to  file  inter- 
vening petitions  setting  up  claims  against  the  property  for 
labor  and  material  furnished  for  erection  of  the  building, 
or  upon  orders  given  or  accepted  by  appellee  Gage.  The 
Circuit  Court  held  that  by  reason  of  the  assumption  clause 
in  the  warranty  deed  from  Gage  to  Detlor,  appellant 
acquired  the  property  charged  with  liabilities  of  Gage 
incurred  in  connection  with  the  erection  of  the  building, 
and  with  liability  for  the  claims  of  intervening  petitioners 
who  had  furnished  labor,  material  or  funds  for,  or  had 
otherwise  contributed  to  the  erection  of  the  building,  with- 
out reference  to  whether  they  were  entitled  or  not,  to 
mechanics'  liens. 

Henky  S.  Eobbins,  attorney  for  appellant;  J.  8.  Dudley, 
of  counsel. 

The  assumption  clause  includes  only  claims  against  the 
property^  that  is,  liens. 

The  general  language  thereof  is  to  be  construed  in  con- 
nection with  the  specific  words,  "  mortgages,  liens  and 
taxes,''  under  the  rule  noscitur  a  sociis.  Drake  v.  Phillips, 
40  111.  388;  Wilson  v.  Board  of  Trustees,  133  111.  442(-470; 
Ambler  v.  Whipple,  139  111.  311;  City  of  Cairo  y.  Coleman, 
53  111.  App.  680;  Sims  v.  U.  S.  Trust  Co.,  103  N.  Y.  472. 

Parol  evidence  can  not  be  resorted  to,  to  prove  the  inten- 
tion of  the  parties  in  executing  the  deed.  Fowler  v.  Black, 
136  111.  363;  Skelton  v.  Dustin,  92  111.  49. 

The  manner  in  which  the  parties  have  acted  under  the 
contract  can,  however,  be  considered.  Topliff  v.  Topliff, 
145  U.  S.  156;  Vermont,  etc.,  Church  v.  Brose,  104  111.  212. 
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Alexander  S.  Bradley,  attorney  for  appellee  John  M. 
L.  Sexton;  J.  A.  McAnrow,  of  counsel. 

The  words  in  Gage's  deed,  "  subject  to,"  etc.,  of  them- 
selves constitute  a  charge  upon  the  real  estate  conveyed 
(notwithstanding  the  general  covenant  of  warranty 
therein).  1  Jones,  Mtges.,  Sees.  736,  740,  221-2;  Drury  v. 
Holden,  121  111.  130,  137;  Markoe  v.  Andras,  67  111.  34; 
Sid  well  V.  Wheaton,  114  111.  267. 

The  additional  words  in  the  deed  "  which  the  party  of 
the  second  part  assumes  and  agrees  to  pay,"  place  the 
vendee  ''in  the  shoes"  of  Gage,  as  to  those  claims. 
Holden  v.  Dunn,  144  111.  413,  420. 

Fassett  &  Andrews,  attorneys  for  appellee  Pyott  Foun- 
dry Co. 

Matz,  Fisher  &  Boyden,  attorneys  for  appellee  Eli  A. 
Gage. 

The  words  "  subject  to  "  in  a  deed  create  a  charge  upon 
the  land  conveyed.  Sid  well  v.  Wheaton,  114  111.  267;  Mar- 
koe V.  Andras,  67  111.  34;  Drury  v.  Holden,  121  111.  130, 137; 
1  Jones  on  Mortgages,  Sees.  736,  740. 

Parol  evidence  admissible  to  explain  short  and  incom- 
plete terms  in  a  written  instrument,  if  the  evidence  does 
not  contradict  what  is  in  writing.  1  Greenleaf  on  Ev.,  16th 
Ed.,  Sec.  282.  note  1;  Work  v.  Welsh,  160  111.  468;  Minn. 
L.  Co.  V.  Wh.  Coal  Co.,  160  111.  85. 

The  identity  of  a  mortgage  assumed,  when  left  in  doubt 
by  the  terms  of  the  deed,  may  be  shown  by  parol  evidence. 
1  Jones  on  Mortgages,  Sec.  740a. 

Although  the  rights  of  the  parties  must  be  ascertained 
from  the  words  of  the  deed,  the  surrounding  circumstances 
may  be  taken  into  consideration  in  order  to  ascertain  the 
intention  of  the  parties  to  the  deed.  The  intention  thus 
ascertained  must  be  given  effect  if  possible.  L.  &  N.  R.  E. 
Co.  V.  KocUe,  104  111.  455,460;  Batavia  Mfg.  Co.  v.  Newton 
Wagon  Co.,  91  111.  230,  239;  Fowler  v.  Black,  136  Bl.  363. 

Dent  &  Whitman,  attorneys  for  appellee  Norman  G. 
Croall. 
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Parties  may,  if  they  so  choose,  validly  and  enforceably 
charge  real  estate  with  the  payment  of  suras  of  money; 
and  although  such  charge  may  not  amount  to  a  mortgage 
in  the  ordinary  sense  of  the  terra,  or  may  not  fulfill  the 
requirements  of  the  statutes  in  respect  to  mechanics^  liens, 
yet  still  such  liens,  called  by  the  authorities  "  equitable 
liens"  may  be  maintained  and  enforced.  Pinch  v.  Anthony, 
8  Allen  (Mass.),  536;  Myers  v.  Perry,  72  III.  App.  450  (and 
cases  cited);  Tinsley  v.  Durfey,  99  111.  App.  239;  Dean  v. 
Long,  122  III.  447,  460;  Bennett  v.  Nichols,  12  Mich.  22; 
Ross  V.  Perry,  105  Ala.  533;  Sid  well  v.  Wheaton,  114  III. 
267. 

Mr.  'Presidino  Justice  Freeman  delivered  the  opinion  of 
court. 

The  controlling  question  involved  in  this  case  is  the  con- 
struction of  the  phraseology  employed  in  a  warranty  deed 
made  by  appellee  Gage  virtually  to  appellant,  whereby  the 
grantee  took  the  title  **  subject,  however,  to  existing  mort- 
gages, liens,  taxes  and  claims  of  any  and  every  description 
which  the  party  of  the  second  part  assumes  and  agrees  to 
pay." 

There  is  no  question  as  to  what  is  meant  by  "  mortgages, 
liens,  tlxes."  The  language  in  controversy  is  "  claims  of 
any  and  every  description."  It  is  contended  in  behalf  of 
appellant  that  these  words  include  only  claims  against  the 
property,  that  is,  claims  in  the  nature  of  liens;  that  every 
claim  against  the  property  is  in  eflFect  a  lien  upon  it.  On 
the  other  hand  it  is  contended  in  behalf  of  appellees  that 
the  purpose  is  not  merely  to  make  an  exception  to  the  gen- 
eral warranty,  but  also  to  create  a  charge  upon  the  land  in 
favor  of  persons  having  claims  of  any  kind  growing  out  of 
the  erection  of  the  building. 

Read  in  what  seems  to  us  its  obvious  meaning  and  giving 
effect  to  all  the  langua<je  used,  the  purpose  of  the  clause  is 
to  except  from  the  warranty  of  the  deed  claims  of  any  and 
every  description  existing  against  the  land.  These  claims 
may  include  possessory  rights,  leasehold  interests  and  the 
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like,  not  perhaps  in  the  ordinary  sense  properly  described 
as  liens.  It  is  claims  against  the  land  only,  which  the 
grantee  assumes  and  agrees  to  pay.  He  clearl}^  does  not 
assume  or  agree  to  pay  claims  against  the  grantor  which 
are  not  in  law  valid  and  existing  charges  upon  the  land 
itself.  Such  claims  would  not  affect  the  title  to  the  land, 
and  it  is  the  title  whi^h  the  grantor  warrants.  .  The  evident 
intention  of  the  clause  in  controversy  is  merely  to  except 
from  tlie  warranty  existing  claims  of  any  and  every  descrip- 
tion which,  like  mortgages,  liens  and  tsixes^cjusdem  geneins^ 
are  or  may  become  a  valid  charge  against  the  land  itself 
(see  Misch  v.  Russell,  136  111.  22,  28);  in  other  words,  which 
may  be  legally  enforced  against  it,  and  from  which  but  for 
the  exception,  the  grantor  might  be  liable  to  protect  the 
grantee's  title.  In  Beardstown  v.  Virginia,  76  111.  34,  40, 
it  is  said  :  "  It  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation,  and  when  the  words  have  a  definite 
and  precise  meaning,  to  go  else\vhere  in  search  of  conjec- 
ture in  order  to  restrict  or  extend  the  meaning.  Statutes 
and  contracts  should  be  read  and  understood  according  to 
the  natural  and  most  obvious  import  of  the  language,  with- 
out resorting  to  subtle  and  forced  construction  for  the  pur- 
pose of  either  limiting  or  extending  their  operation."  It  is 
the  meaning  upon  the  face  of  the  instrument  which  courts 
must  say  was  the  intention  of  the  parties  thereto.  The 
question  in  the  construction  of  written  instruments  is,  not 
what  was  the  intention  of  the  parties,  but  what  is  the 
meaning  expressed  by  the  words  they  have  used.  The  in- 
tention of  the  parties  is  to  be  ascertained  as  expressed  by  the 
language  used  and  not  the  intention  which  may  have  existed 
in  their  minds,  but  is  not  expressed  by  their  language. 

It  is  only  where  the  language  is  obscure  or  doubtful  that 
resort  may  be  had  to  oral  evidence  of  surrounding  circum- 
stances to  ascertain  the  intention  of  the  parties  to  the  deed. 
But  this  can  not  be  had  for  the  purpose  of  contradicting  or 
varying  the  language  actually  employed.  Fowler  v.  Black, 
136"^  111.  363,  372. 

It  is  urged  by  appellees'  counsel  that  the  words  "  claims  of 
any  and  every  description  "  created  a  lien  by  Contract,  refer- 
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ring  to  Sid  well  v.  Wheaton,114 111.267.  In  that  case  it  was 
held  that  an  assumption  by  the  grantee  of  payment  of  two 
certain  notes,  created  an  express  lien  by  contract  on  the 
land  conveyed.  But  in  the  case  at  bar  such  is  not  the  case. 
If  the  langilage  employed  had  been,  subject  to  existing 
mortgages,  liens,  taxes  and  claims  in  favor  of  John  M.  L. 
Sexton  for  a  specific  sum,  and  in  favor  of  each  of  appellees 
for  other  definite  sums,  a  lien  by  express  contract  might 
have  been  created.  A  charge  in  the  nature  of  a  lien  on  real 
property  may  be  created  hf  an  express  agreement  (Pinch 
V.  Anthony  8  Allen  (Mass.),  536),  but  the  clause  in  contro- 
versy contains  none. 

The  claims  of  the  appellees  which  were  allowed  by  the 
Circuit  Court,  not  being  valid  and  existing  charges  against 
the  land  when  the  deed  in  question  wa^  executed  and 
delivered,  were  not  included  in  the  reservation  made  in 
that  instrument,  and  can  not  be  enforced  in  this  proceeding. 
The  decree  in  that  respect  was  erroneous.  Whether  any 
of  these  parties  are  in  a  situation  to  establish  liens  under 
the  statute  we  are  not  called  upon  to  consider  in  this  case. 

The  decree  of  the  Circuit  Court  must  be  reversed. 


Union  Special  Sewing  Machine  Go.  t.  Samuel  T.  Lock- 
wood. 

1.  Contracts—  When  Omissions  May  he  Supplied  by  Parol  Evidence. 
—It  is  a  general  rule  that  where  one  of  the  terms  agreed  upon  has  not 
been  incorporated  into  the  written  agreement,  and  the  latter  appears  to 
be  incomplete  or  uncertain  as  to  the  object  or  extent  of  the  agreement, 
such  term  may  be  proved  by  parol  evidence.  To  the  rule,  however, 
there  are  exceptions.  One  is  where  the  apparent  omission  is  supplied 
by  implication  of  law.  In  such  case  the  implication  can  not  be  dis- 
puted or  overcome  by  attempting  to  show  a  parol,  prior  or  contempo- 
raneous agreement  that  a  condition  should  exist  at  variance  with  the 
implication. 

2.  Same— iJttZc  that  as  Between  the  Parties  to  a  Written  Instrument 
it  Can  No^  he  Altered  hy  Parol,  Includes  Implications  of  Law,— The 
rule  of  law  that  as  between  the  parties  to  a  written  instrument  it  can 
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not  be  altered  by  parol  proof  applies  with  the  same  force  to  exclude  an 
ipiplication  of  law  that  arises  from  a  writing,  or,  in  other  words,  its 
legal  effect,  as  it  does  to  a  change  of  the  written  terms  of  the  instru- 
ment. 

3.  Sake— When  it  is  Conclusively  Presumed  that  the  Whole  Engage- 
ment of  the  Parties  is  Contained  in  the  Written  Contract, — Where  par- 
tics  have  deliberately  put  their  engagements  into  writing  in  such  terms 
as  import  a  legal  obligation,  without  any  uncertainty  as  to  the  object  or 
extent  of  such  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties  and  the  extent  and  manner  of  their  under- 
taking was  reduced  to  writing. 

4.  Same— re«f  of  the  Completpness  of  the  Writing  is  the  Writing 
Itself.— The  test  of  the  completeness  of  the  writing  proposed  as  a  con- 
tract is  the  writing  itself.  If  this  bears  evidence  of  careful  preparation, 
of  a  deliberate  regard  for  the  many  questions  which  would  naturally 
arise  out  of  the  subject-matter  of  the  contract,  and  it  is  reasonable  to 
conclude  from  it  that  the  parties  have  therein  expressed  their  final 
intentions  in  regard  to  the  matters  within  the  scope  of  the  writing,  then 
it  will  be  deemed  a  complete  and  unalterable  exposition  of  such  inten- 
tions. 

Assnmpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1902.  Affirmed.  Opinion  filed 
November  17,  1903. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
a  sum  of  money  alleged  to  be  due  upon  a  contract  entered 
into  under  the  following  circumstances :  Appellee,  being 
the  owner  of  some  patented  inventions  relating  to  bag- 
turning  machines,  submitted  to  appellant  a  written  proposi- 
tion dated  December  8,  1891,  that  it,  appellant,  should, as  his 
accent,  have  authority  to  make  or  have  made  and  to  sdl 
said  machines  and  should  report  to  him  every  sale  of  one; 
that  it  should  sell  the  machines  for  $2,500  each,  retain 
$1,200  to  cover  the  cost  of  manufacture  and  $250  as  com- 
mission for  the  sale,  and  pay  to  him  the  remainder,  $1,050. 
Appellant,  by  its  treasurer,  accepted  the  propositibn  by  his 
writing  thereon  the  word  "  accepted."  The  contract  so 
made  was  silent  as  to  how  long  the  agency  should  last. 

In  March,  1894,  appellant  sold  one  of  the  machines. 
Appellee  did  not  learn  of  the  sale  until  some  four  j^ears 
later  and   then   brought   suit   for  his   royalty  of   $1,050. 
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Appellant  defended  on  the  grounds,  first,  that  the  contract 
was  no  longer  in  force  at  the  time  of  the  sale,  and  second, 
that  the  machine  was  a  repaired  one  upon  which  appellee 
had  already  been  paid  his  royalty.  There  was  a  verdict 
and  judgment  for  appellee. 

AzEL  F.  Hatch,  attorney  for  appellant. 

John  H.  Lee,  attorney  for  appellee;  William  B.  Davies, 
of  counsel. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

At  the  trial  appellee  introduced  in  evidence  a  letter 
written  to  him  by  appellant's  president  a  short  time  before 
the  making  of  the  contract,  in  which  letter  there  is  lan- 
guage to  the  elGfect  that  the  proposed  arrangement  between 
the  parties  was  not  to  be  a  permanent  one,  but  temporary 
only.  It  is  contended  by  appellant  that  this  letter  is  a 
part  of  the  contract  and  that  therefore  the  agency  had 
terminated  long  before  the  sale  of  the  machine. 

It  is  doubtless  true,  as  a  general  rule,  that  where  one  of 
the  terms  agreed  upon  has  not  been  incorporated  into  the 
written  agreement  and  the  latter  appears  to  be  incom- 
plete or  uncertain  as  to  the  object  or  extent  of  the  engage- 
ment, such  term  may  be  proved  by  parol  evidence.  To  the 
rule,  however,  there  are  exceptions.  One  is  where  the 
apparent  omission  is  supplied  by  implication  of  law.  In 
such  case  the  implication  can  not  be  disputed  or  overcome 
by  attempting  to  show  a  parol  prior  or  contemporaneous 
agreement  that  a  condition  should  exist  at  variance  with 
the  implication.  The  rule  of  law  that  as  between  the 
parties  to  a  written  instrument  it  can  not  be  altered  by 
parol  proof  applies  with  the  same  force  to  exclude  an 
implication  of  law  that  arises  from  a  writing,  or,  in  other 
words,  its  legal  effect,  as  it  does  to  a  change  of  the  written 
terms  of  the  instrument.  Schultz  v.  Plankinton  Bank,  40 
111.  App.  462;  Snow  v.  Macfarlane,  51  111.  448;  Driver  v. 
Ford,  90  111.  595.  In  the  case  last  cited  a  building  con- 
tract did  not  fix  the  time  within  which  it  was  to  be  per- 
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formed.  The  court  held,  p.  598,  thq  legal  conclusion  to  be 
that  the  contract  must  be  performed  within  a  reasonable 
time  and  that  parol  proof  was  inadmissible  to  vary  the 
implication. 

In  the  case  at  bar,  inasmuch  as  the  contract  did  not 
specify  the  time  during  which  appellant  should  continue  to 
act  as  appellee's  agent,  the  law  supplied  the  missing  term 
by  conclusively  presuming  that  the  relation  should  last  as 
long  as  both  parties  desired,  and  terminate  at  the  will  of 
either  upon  notice  to  that  effect  to  the  other.  Mechem  on 
Agency,  Sec.  210.  No  such  notice  was  given  before  the 
sale  of  the  machine,  and  the  agency  therefore  existed  at  the 
time.  Appellant's  letter  to  appellee,  written  before  the 
contract  was  made,  could  not  overthrow  or  impair  the 
implication  of  law  as  to  the  length  of  the  agency. 

There  is  another  reason  why  the  letter  was  ineffective. 

"  Where  parties  have  deliberately  put  their  engagements 
into  writing  in  such  terms  as  import  a  legal  obligation, 
without  any  uncfertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties  and  the  extent  and  manner  of 
their  undertaking  was  reduced  to  writing."  R.  R.  Co.  v. 
Brant,  17  111.  App.  151;  Memory  v.  Niepert,  131  111.  623, 
630;  Eigrhmie  v.  Taylor,  98  N.  Y.  288.  "  The  test  of  the 
completeness  of  the  writing  proposed  as  a  contract  is  the 
writing  itself.  If  this  bears  evidence  of  careful  prepara- 
tion, of  a  deliberate  regard  for  the  many  questions  which 
would  naturally  arise  out  of  the  subject-matter  of  the  con- 
tract, and  it  is  reasonable  to  conclude  from  it  that  the  par- 
ties have  therein  expressed  their  final  intentions  in  regard 
to  the  matters  within  the  scope  of  the  writing,  then  it  will 
be  deemed  a  complete  and  unalterable  exposition  of  such 
intentions."  Jones  on  Construction  of  Commercial  Con- 
tracts, Sec.  134. 

Applj'ing  the  above  tests,  we  are  of  opinion  that  the  con- 
tract before  us  is  a  deliberate,  complete  and  carefully  pre- 
pared expression  of  the  wishes  and  intentions  of  the  parties 
and  that  thej^  were  willing  to  leave  the  duration  of  the 
agency  to  be  fixed  by  the  law. 

The  trial  court  deemed  it  proper  to  submit  to  the  jury,  as 
a  question  of  fact,  whether  the  contract  was  in  force  at  the 
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time  of  the  sale,  and  they  found  it  was.  We  have  exam- 
ined all  the  proof  bearing  on  the  subject,  and  believe  the 
finding  to  be  sustained  by  the  evidence,  or  at  least  not 
against  the  weight  of  it. 

The  question  whether  the  machine  was  a  repaired  or  a 
substantially  new  one  was  also  submitted  to  the  jury,  and 
we  do  not  feel  authorized  to  disturb  their  finding. 

Some  objections  were  made  to  the  reception  of  proof 
which.it  is  not  deemed  necessary  to  discflss  in  detail.  Suf- 
fice it  to  say  that  we  have  considered  them  and  find  them 
without  forcq, to  affect  the  result. 

The  judgment  is  affirmed.  ' 


Frederick  Kloeckner  v.  Frank  H.  Schafer  et  al. 

.  1.  Appeals— iVo^  to  he  DiHrnisaed  for  Insufficiency  of  Bond. — Where 
the  recital  of  the  judgment  in  the  appeal  bond  is  not  sufficiently  full 
and  precise,  the  remedy  is  to  apply  to  this  court  for  an  order  that 
appeUant  give  a  proper  bond,  and  the  appeal  can  only  be  dismissed  when 
such  an  order  has  been  made  and  is  not  complied  with. 

2.  Judgments— Unfier  a  Joint  Warrant  of  Attorney. — Under  a  joint 
warrant  of  attorney  a  judgment  can  only  be  confessed  against  all  of 
the  makers,  and  in  case  of  the  death  of  one  of  them  no  judgment  can 
be  confessed  against  the  survivors. 

8.  Same — During  the  Term  a  Court  of  Lato  Has  Full  Control  Over 
Its  Record, — During  the  term  a  court  of  law  has  full  control  over  its 
record  and  may  for  sufficient  cause  vacate  any  judgment  entered  at  the 
term.  / 

4.  Same— CoMrf«  Exercise  Equitable  Control  Over  Judgments  by 
Confession  After  the  Term.— Courts  of  law  exercise,  after  the  term, 
equitable  control  over  judgments  by  confession. 

Appeal  from  an  Order  Vacating  a  Jndgmcnt  by  Con Tesslon.— Ap- 
peal from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  P.  Vail, 
Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
terra,  1903.  .Reversed  and  remanded  with  directions.  Opinion  filed 
November  17.  1903. 

Arthur  M.  Cox,  attorney  for  appellant. 
A  motion  to  vacate  a  judgment,  made  subsequent  to   the 
term  at  which  the  judgment   was  rendered,  is  an  applica- 
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tion  to  the  equitable  jurisdiction  of  the  court,  and  will  not 
be  granted,  unless  some  equitable  cause  or  reason  be  shown 
for  opening'  the  judgment.  Kising  v.  Erainard,  36  111.  79; 
Farwell  v.  Meyer,  36  111.  511;  Knox  v,  Winsted  Savings 
Bank,  57  111.  330;  Hansen  v.  Scblesinger,  125  111.  230,  237; 
Ilier  V.  Kaufman,  134  III.  215,  225  et  seq.;  Packer  v.  Eob- 
erts,  140  111.  9,  17;  Mumford  v.  Tolman,  157  111.  258,  265; 
Blake  v.  State  Bank,  etc.,  178  111.  182;  Gilmore  v.  German 
Savings  Bank,  89  111.  App.442;  Berg  v.  Commercial  National 
Bank,  84  111.  App.  614. 

James  R.  Ward,  attorney  for  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

At  the  July  term,  1902,  of  the  Circuit  Court,  appellant 
recovered  against  appellees  a  judgment  for  $687.50  and 
costs,  by  confession. 

The  note  and  warrant  of  attorney  to  confess  judgment 
were  signed  by  appellees,  and  J.  A.  Schafer,  their  faiherC 
who  was  in  fact  a  surety  for  appellees.  J.  A.  Schafer  died 
before  judgment  was  entered.  August  11,  1902,  daring  the 
term  at  which  the  judgment  was  entered,  appellees  each  filed 
a  petition  in  bankruptcy  in  the  United  States  District  Court 
and  was  adjudged  bankrupt  August  15, 1902.  In  each  of 
said  petitions  the  note  on  which  said  judgment  was  entered, 
and  the  judgment  thereon,  were  dul}'^  scheduled,  thus  show- 
ing that  appellees  knew  that  a  judgment  had  been  rendered 
arainst  them  on  said  note  before  the  end  of  the  terra  at 
which  the  same  was  entered.  No  action  was  taken  by  appel- 
lees to  open  or  vacate  said  judgment  at  the  July,  August, 
September,  October  or  November  terms  of  said  court,  but 
on  December  31,  1902,  at  the  December  term,  the  record 
shows  that  appellees  in  open  court  entered  their  motion  to 
set  aside  said  judgment  and  to  strike  the  cognovit  therein 
filed  from  the  files  of  the  court.  On  the  same  day  they 
filed  in  said  court  their  motion  in  writing  to  set  aside  said 
judgment,  to  strike  the  cognovit  from  the  files  and  to 
recall  and  quash  the  execution  issued  on  said  judgment,  and 
filed  in  support  of   said  motion   their   petition  verified  by 
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one  of  appellees.  In  this  petition  they  set  out  most  of  the 
fjicts  above  stated,  say  that  Frank  H.  Schafer  received 
his  discharge  in  bankruptcy  October  6,  1902,  and  aver  the 
said  judgment  is  void  and  was  improperly  entered  because 
of  the  death  of  said  J.  A.  Schafer.  Upon  the  hearing  an 
affidavit  of  appellant  was  read,  stating  that  appellees  had 
an  interest  in  certain  real  estate  in  said  county  at  the 
time  said  judgment  was  entered,  that  an  execution  issued 
on  said  judgment  was  duly  levied  thereon,  and  that  on 
December  29, 1902,  a  deed  of  said  appellees  purporting  to 
convey  their  interests  in  said  lands,  bearing  date  October  5, 
1899,  was  filed  for  record,  and  that  appellant  had  no  notice 
of  said  unrecorded  deed  before  it  was  filed  for  record, 
January  2,  1903,  the  Circuit  Court  ordered  that  said  judg- 
ment be  set  aside  and  vacated;  that  the  suit  be  dismissed  and 
the  defendants  have  and  recover  of  and  from  the  plaintiff 
their  costs.  The  order  then  states  that  plaintiff  thereupon 
'•  prayed  an  appeal  from  the  judgment  of  said  court"  to 
this  court,  which  was  allowed  on  the  filing  of  a  bond,  etc. 
Apjiellant  filed  his  appeal  bond  January  13,  1902.  On  the 
same  day,  as  it  is  said,  twenty-eight  minutes  before  the 
appeal  bond  was  approved,  appellees  filed  in  said  court  an 
instrument  in  writing  whereby  they  directed  the  clerk  "  to 
enter  full  satisfaction  and  discharge  of  the  judgmefit  ren- 
dered January  2,  1903,  *  *  *  against  the  plaintiff  and 
in  favor  of  us,  the  said  defendants,  for  costs,  the  costs  of  the 
defendants  being  satisfied  and  released  in  full." 

Appellee  here  moved  that  the  appeal  be  dismissed  for  the 
reason  that  the  judgment  for  costs  was  satisfied  before  the 
appeal  bond  was  approved,  because  the  appeal  bond  recites 
only  a  judgment  for  costs  and  because  the  judgment  other 
than  the  judgment  for  costs  is  not  appealable.  This  motion 
must  be  denied.  The  Circuit  Court  on  January  2,  1903,  in 
this  cause  entered  but  one  order,  rendered  but  one  judg- 
ment. The  record  shows  that  the  court  ordered  that  the 
judgment  be  vacated;  that  the  suit  be  dismissed  and 
adjudged;  that  defendants  recover  of  and  from  the  plaintiff 
their  costs;  then  .follows  the  prayer  for  an   appeal  "from 
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the  judgfraent  of  this  court "  and  the  allowance  of  the 
appeal.  The  directions  that  the  judgment  be  vacated,  that 
the  suit  be  dismissed,  are  as  much  a  part  of  the  judgment  of 
the  court  from  which  the  appeal  was  taken,  as  the  formal 
judgment  for  costs.  ' 

It  is  not  material  to  inquire  whether  the  recital  of  the 
judgment  in  the  appeal  bond  is  sufficiently  full  and  precise. 
The  remedy,  if  it  is  not,  is  to  apply  to  this  court  for  an 
order  that  appellant  give  a  proper  bond,  and  the  appeal  can 
only  be  dismissed  when  such  an  order  has  been  made  and 
is  not  complied  with.     Sec.  70,  Chap.  110,  R.  S. 

The  order  appealed  from  made  a  final  disposition  of  the 
cause  and  clearly  is  an  appealable  order,  and  this  although 
another  suit  may  be  prosecuted  on  the  note.  The  warrant 
of  attorney  is,  by  its  term,  joint.  Mayer  v.  Pick,  192  111. 
561,  holds  that  under  such  a  warrant  a  judgment  can  only 
be  confessed  against  all  of  the  makers,  and  therefore  in  case 
of  the  death  of  one  of  them  no  judgment  cjin  be  confessed 
against  the  survivors.  In  that  case  the  motion  to  vacate 
the  judgment  was  made  at  the  term  at  which  the  judg- 
ment was  entered.  Here  it  was  made  after  four  terms  had 
intervened,  although  appellees  knew  of  the  judgment  dur- 
ing the  term  at  which  it  was  entered.  During  the  term  a 
court  of  law  has  full  control  over  its  record  and  may  for 
sufficient  cause  vacate  any  judgment  entered  at  the  term. 
With  the  close  of  the  term  such  power  ceases  as  a  rule,  but 
courts  of  law  exercise,  after  the  term,  equitable  control 
over  judgments  by  confession. 

In  this  case  no  defense  on  the  merits  is  shown  by  appel- 
lees. They  received  the  money  for  which  the  note  was 
given  and  there  is  no  claim  that  it  has  been  repaid.  The 
death  of  J.  A.  Schafer  invalidated  the  warrant  of  attorney 
only,  and  did  not  affect  the  liability  of  appellees  on  the 
note.  To  a  suit  on  the  note  appellees  set  up  no  facts  con- 
stituting a  defense  except  such,  if  any,  as  may  arise  and 
grow  out  of  their  bankruptcy  proceedings.  Whether  in 
this  case,  out  of  such  proceedings  a  defense  has  arisen  in 
favor  of  appellees,  is  a  question  they  may  bring  before  the 
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Circuit  Court  for  decision  upon  proper  pleas  and  issues 
framed  thefeon. 

The  court  in  our  opinion  erred  in  dismissing  the  suit. 
The  claim  of  appellees,  that  such  order  was  proper  because 
the}''  had  limited  their  appearance  to  the  purpose  of  mov- 
ing to  vacate  the  judo:ment  and  recall  the  execution,  and 
as  the  warrant  of  attorney  was  invalidated  by  the  death  of 
J.  A.  Schafer  the  Circuit  Court  has  not  jurisdiction  of 
them,  is  not  tenable.  No  matter  how  carefully  or  narrowly 
their  written  appearance  was  limited,  they  disregarded  such 
limitations  when,  in  open  court,  they  moved  the  court  to 
dismiss  the  suit,  and  this  worked  their  general  appearance 
in  the  cause. 

The  orders  and  judgment  appealed  from  will  be  re- 
versed and  the  cause  remanded,  with  directions  to  open 
the  judgment  and  permit  appellees  to  plead. 


no     SSSj 
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Chicago  Title  and   Trust    Co.,  Executor,   v.  City  of 

Chicago. 

1.  Injunctions— A'o  Wrong  Committed  by  Applicant  Unless  He  Has 
Acted  Maliciously  and  Without  Probable  Cause.— An  injunction  is  not 
the  act  of  the  party  applying  for  it,  but  the  act  of  the  court.  It  idsues 
because  the  court  is  of  the  opinion  that  it  ought  to  issue  and  so  orders. 
No  wrong  is  committed  by  the  applicant  although  it  is  dissolved,  unless 
be  was  acting  maliciously  and  without  probable  cause. 

2.  Sa^e— Damages  for  Maliciously  Suing  Out,  Not  Recoverable  in 
an  Action  ujyon  an  Injunction  Bon;i.— Damages  for  the  malicious 
suing  out  of  an  injunction  can  not  be  recovered  in  an  action  upon  the 
injunction  bond. 

8.  Damages— il/?i8f  be  the  Natural  and  Proximate  Res\dt  of  the 
Wrongful  Act, — Damages  must  always  be  the  natural  and  proximate 
result  of  the  wrongful  act  complained  of.  If  a  new  force  or  power  has 
intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  injury,  the 
first  must  be  considered  as  too  remote. 

Bill  for  an  I njnnct ion.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jessk  Holdom,  Judge  prt'siding.  Heard  in  tlie 
Branch  Appellate  Court  at  the  October  term,  1902.  Affirmed.  Opin- 
ion filed  November  17,  1903. 
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This  is  an  appeal  from  an  assessment  of  damages  upon  the 
dissolution  of  an  injunction. 

On  September  25,  1S84,  the  then  Town  of  Lake  View 
filed  its  bill  of  complaint  against  Parker  R.  Mason,  Henry 
Kohlsaat  and  Peter  Kohlsaat,  alleging,  among  other  things, 
that  blocks  5  to  16  of  Pine  Grove,  a  subdivision  of  part  of 
fractional  section  21,  T.  40  N.,  R.  14,  in  Cook  county,  Illi- 
nois, extended  from  Evanston  avenue  to  Lake  Michigan, 
and  in  said  subdivision  blocks  6,  7  and  12  thereof  were  so 
laid  out  that  each  was  bounded  on  the  east  by  a  line  marked 
on  the  plat  of  the  subdivision;  that  between  said  line  and 
the  lake  shore  was  a  strip  of  land  extending  from  the  north 
to  the  south  line  of  said  subdivision,  and  that  the  defend- 
ants, pretending  to  be  the  owners  of  said  strip,  were  engaged 
in  carrying  away  sand  and  gravel  therefrom.  The  bill 
prayed  to  enjoin  them  from  doing  so.  On  the  same  day  an 
injunction  to  that  etfect  issued  without  notice  to  the  defend- 
ants and  was  served  on  Parker  R.  Mason.  It  remained  in 
force  until  July  13,  1885,  when  it  was  dissolved.  A  sugges- 
tion of  damages  was  filed  August  15, 1885,  and  at  the  July 
term,  1902,  of  the  Superior  Court,  a  decree  was  entered 
assessing  damages  in  favor  of  appellant  as  executor  of  Mason, 
who  had  died  pending  the  suit,  and  against  appellee  a^ 
legal  successor  of  the  Town  of  Lake  View. 

It  appears  that  upon  the  hearing  of  the  bill,  which  took 
place  in  July,  1892,  a  final  decree  was  entered  sustaining 
the  bill  and  restoring  and  making  perpetual  the  preliminary 
injunction.  ^This  decree  was  reversed  by  the  Supreme 
Court,  and  its  opinion,  favorable  to  Mason,  is  part  of  the 
present  record. 

The  strip  of  land  in  respect  of  which  the  bill  asked  for  ati 
injunction  lay  in  front  of  said  blocks  6,  7  and  12,  between 
their  east  line  and  the  lake,  and  was  2,172  feet  long  from 
north  to  south,  and  from  160  to  177  feet  wide.  Since  1871 
Mason  had  been  in  possession  and  claimed  to  be  the  owner 
of  the  land  in  front  of  block  7,  and  considerable  to  the  north 
and  south  of  it.  The  length  of  that  part  of  the  strip  in 
which  he  was  interested  was  claimed  by  him  to  be  1,858 
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feet.  In  his  suggestion  of  damages  he  asked,  first,  solic- 
itor's fees  for  procuring  the  dissolution  of  the  temporary 
injunction;  second,  damages  for  the  value  of  the  sand  and 
gravel  which  he  was  enjoined  from  removing  during  the 
lifetime  of  the  injunction;  and  third,  damages  to  his  lawn 
lying  west  of  the  strip  in  controversy  by  reason  of  the  sand 
blowing  and  drifting  thereon.  For  the  first  item  the  court 
allowed  $500,  and  with  this  appellant  is  satisfied.  For  the 
second  item  the  court  allowed  $500,  whereas  appellant  con- 
tends it  should  have  been  allowed  $10,000.  Item  No.  3  was 
rejected  altogether, 

Edward  Roby  and  Arthur  Humphrey,  attorneys  for 
appellant. 

Granville  W.  Browning,  attorney  for  appellee;  Charles 
M.  Walker,  Corporation  Counsel,  of  counsel. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  The  proof  tends  to  show  that  the  lake  washes 
sand  and  gravel  upon  the  strip  from  time  to  time,  and  the 
wind  drifts  sand  thereon;  that  the  sand  and  gravel  have  a 
merchantable  value,  and  Mason  was  in  the  habit  of  remov- 
ing and  selling  them  both  before  and  after  the  injunction; 
that  when  holes  were  dug  in  the  sand  for  the  purpose  of 
removing  it,  the  wind  and  the  lake  would  in  the  course  of 
time  refill  them;  that  gravel  not  taken  is  liable  to  be 
washed  away  and  buried  by  the  lake,  and  sand  not  caught 
is  liable  to  drift  and  be  blown  away.  It  was  upon  the 
gravel  and  sand  which  disappeared  and  were  dissipated 
while  the  temporary  injunction  was  in  force  that  the 
second  item  was  predicated. 

There  is  no  proof  how  much  sand  or  gravel  vvas  on  hand 
when  the  injunction  issued  or  at  any  time  while  it  was  in^ 
force,  or  how  much  was  taken  out  and  sold  during  that 
time.  Mason  himself  testified  that  he  could  yot  tell  and 
that  he  kept  no  account  except  for  eight  or  nine  months 
"  about  two  years  ago,"  (he  testified  April  19,  1890).  Xo 
books  or  account  were  offered  in  evidence.     '*  The  children 
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took  the  money  and  I  took  money  and  everybody  took 
money;  I  think  if  I  got  half  of  it  I  was  lucky."  "There 
were  no  regular  customers.  Kept  no  account  with  any 
one." 

There  is  proof  that  the  quantity  of  the  sand  and  gravel 
on  Band  atany  time  was  uncertain;  it  depended  on  whether 
there  was  wind,  and  its  velocity  and  direction.  For  weeks 
and  sometimes  for  a  month  no  sand  or  gravel  could  be  had. 
Frequently  when  the  gravel  (which  was  the  more  valuable) 
was  washed  in,  it  would  be  washed  away  by  the  action  of 
the  water  unless  at  once  removed.  Both  the  sand  and  gravel 
were  treated  as  public  property.  They  were  taken  away 
without  paying  for  them.     One  witness  says : 

"  They  (meaning  people  generally)  carted  away  hundreds 
of  thousands  of  loads"  from  the  strip  in  controversy  and 
the  beach  to  the  north  and  6outh  of  it.  "  In  regard  to  this 
strip  they  would  get  there  at  three  o'clock  in  the  morning 
and  cart  it  away.  It  was  denuded  of  sand  from  one  end  to 
the  other." 

The  only  item  of  testimony  savoring  of  certaint}'  and  of 
sufiicientlj'^  specific  character  to  afford  a  foundation  for  cal- 
culating the  damages  is  that  of  Mason  when  he  sa3's  that 
before  the  injunction  he  took  in  from  $15  to  $70  per  day, 
and  after  the  injunction  *'  the  same,  all  the  way  from  $15 
to  $40  per  day."  This  testimony  was  given  nearly  five 
years  after  the  dissolution  of  the  injunction,  which  perhaps 
accounts  for  the  witness  regarding  $40  and  $70  as  the  same. 
It  is  apparent  that  the  witness  had  no  data  to  base  it  on, 
and  that  it  was  but  conjecture  and  surmise.  When  it  is 
borne  in  mind  that  the  winter  season  would  naturally  inter- 
fere with  his  operations,  the  amount  assessed  as  damages 
under  this  head  would  seem  to  be  sufficient. 

The  contention  of  counsel — not  supported  by  any  of  the 
cases  which  they  cite — that  no  definite  proof  from  which 
damages  can  be  computed  is  requisite,  that  the  complainant 
having  obtained  an  injunction  which  was  dissolved  occu- 
pies the  position  of  a  tort  feasor,  and  that  damages  should 
be  awarded  upon  that  theory,  is  not  tenable.  The  assess- 
ment should  not  exceed  the  damages  actually  sustained. 
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Collins  V.  Sinclair,  51  111.  328.  An  injunction  is  not  the 
act  of  the  party  applying  for  it,  but  the  act  of  the  court. 
It  issues  because  the  court  is  of  opinion  it  ought  to  issue 
and  so  orders.  No  wrong  is  committed  by  the  applicant 
although  it  be  dissolved,  unless  he  was  acting  maliciously 
and  without  probable  cause.  Here  no  such  claim  is  put 
forward,  and  if  it  were  there  is  no  proof  to  sustain  it;  and 
if  there  were  such  proof  it  would  not  avail  in  this  form  of 
proceeding.  Damages  for  the  malicious  suing  out  of  an 
injunction  can  not  be  recovered  in  an  action  upon  the  injunc- 
tion bond.  So  held  in  Burnap  v.  Wright,  14  III.  301,  a  suit 
ona,ne  exeat  bond,  the  condition  of  which  was  substantially 
the  same  as  that  of  the  bond  herein. 

Second.  For  the  injury  to  Mason's  lawn  by  the  sand 
being  blown  thereon  from  the  strip  on  account  of  his  being 
enjoined  from  removing  it,  the  complainant  in  the  bill  can 
not  be  made  responsible.  The  proximate  cause  of  the 
injury  was  the  wind  and  not  the  injunction.  The  damages 
must  be  such  as  naturally  result  from  the  issuing  of  the 
writ;  remote  and  speculative  damages  should  not  be  taken 
into  consideration.  Burnap  v.  Wight^  supra.  They  must 
always  be  the  natural  and  proximate  result  of  the  wrongful 
act  complained  of.  If  a  new  force  or  power  has  intervened, 
of  itself  sufficient  to  stand  as  the  cause  of  the  injury,  the 
first  must  be  considered  as  too  remote.  Schmidt  v.  Mitch- 
ell, 84  111.  195;  Shugart  v.  Egan,  83  111.  66;  T.  W.  &  W. 
Ry.  Co.  V.  Muthersbaugh,  71  ill.  572. 

Moreover,  the  damage  to  the  lawn 'by  reason  of  the 
injunction  was  impossible  of  ascertainment.  The  witnesses 
unite  in  testifying  that  the  sand  blew  and  for  years  had 
blown  all  over  that  country  like  snow.  *'  It  was  a  wilder- 
ness of  sand."  There  is  no  way  of  determining  from  the 
proof  how  much  sand  was  blown  upon  the  lawn  from  the 
territory  affected  by  the  injunction  and  how  much  from 
the  adjoining  lands. 

The  decree  is  affirmed. 
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Chicago  Union  Traction  Co.  t.  Louise  Shedd. 

1.  Towrs— All  Allegations  of  Declaration  Need  Not  he  Proved, — In 
actions  of  tort,  it  is  not  necessary  that  the  plaintiff  prove  all  the  allega- 
tions of  the  declaration.  It  is  sufficient  if  enough  are  proved  to  show  a 
cause  of  action. 

2.  Instructions— To  Find  as  Facts  the  Testimony  of  Each  Witness, 
Erroneous. — An  instruction  to  the  jury  that  if  after  considering  all  the 
evidence  they  believe  the  testimony  of  any  witness  as  to  certain  facts 
then  they  should  find  accordingly,  is  erroneous,  as  invading  the  province 
of  the  jury.  It  is  the  duty  of  the  jury  to  find  the  ultimate  facts.  They 
must  infer  them  from  the  entire  proof, 

3.  S^'siK— Singling  Out  and  Calling  Attention  to  the  Testimony  of 
One  Witness,  Erroneous. — An  instruction  which  in  effect  singles  out 
and  gives  undue  prominence  to  the  testimony  of  one  witness  is  erroneous. 

Trespass  on  the  Case,  for  personal  injuties.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.     Reversed  and  remanded.     Opinion  filed  November  17,  1903. 

Appellee  recovered  judgment  against  appellant  for 
injuries  sustained  by  her  while  alighting  from  one  of  its 
cars  on  which  she  had  been  riding  as  a  passenger. 

The  first  two  counts  of  the  -declaration  charge  appellant 
with  having  "  negligently  caused  the  said  car  to  be  violently 
checked  and  stopped."  The  third  and  fourth  counts 
charge  it  with  having  "  negligently  managed  and  operated 
said  car  and  negligently  causing  the  speed  thereof  to  be 
suddenly  and  violently  checked  and  slackened,  and  said  car 
to  be  violently  and  suddenly  stopped."  The  plea  is  the 
general  issue. 

The  plaintiff,  a  young  woman  of  twenty,  was  the  only 
witness  in  her  behalf  touching  the  accident.  She  was  rid- 
ing in  an  open  car  of  appellant's  on  its  West  Madison 
street  line  and  wanted  to  get  oflf  at  Sacramento  avenue. 
Being  carried  beyond  that  point  without  the  car  stopping, 
she  testified  that  she  informed  the  conductor  of  the  fact 
and  ''  he  pulled  the  rope  and  I  stepped  back  over  to  the 
edge  of  the  car  and  took  hold  of  the  upright  and  waited 
for  the  car  to  stop.     *    *    *    The  car  jerked  and  I  was 
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thrown  to  the  ground  when  it  was  stopping.  *  *  *  At 
the  moment  the  jerk  took  place  I  was  standing  between  the 
seats  at  the  edge  of  the  car  holding  on.  *  *  *  It  was 
the  jerk  that  threw  me." 

Three  employes  of  appellant  and  five  passengers  were 
called  as  witnesses  in  its  behalf  and  their  testimony  tended 
to  show  that  while  the  car  was  going  at  full  speed,  about 
twelve  miles  an  hour,  appellee  arose  from  her  seat  and 
stepped  off  the  car  without  giving  any  signal  to  stop  and 
before  anything  had  been  done  to  check  the  speed  of  the 
car. 

For  appellee  the  court  gave  to  the  jury  the  following 
instruction : 

"  The  court  instructs  the  jury  that  the  preponderance  of 
the  evidence  does  not  necessarily  depend  entirely  upon  the 
number  of  witnesses  testifying  on  either  side  of  the  case; 
that  the  jury  are  the  sole  judges  of  the  credibility  of  the 
w^itnesses  and  of  the  Weight  to  be  given  to  the  evidence  of 
each  and  all  of  them;  and  that  if,  after  considering^  all  the 
evidence  in  the  case,  you  believe  the  testimony  of'any  wit- 
ness as  to  certain  facts,  then  you  should  find  accordingly, 
although  such  testimony  is  not  corroborated  and  is  denied 
by  other  witnesses." 

The  following  instruction  was  asked  by  appellant : 

"  The  burden  of  proof  is  not  upon  the  defendant  to  show 
how  the  plaintiff  came  to  fall.  If  the  preponderance  of 
the  evidence  does  not  show  that  she  fell  by  reason  of  the 
car  bein^  suddenly  and  violently  checked  and  stopped,  your 
verdict  should  be,  not  guilty.  " 

This  instruction  the  court  modified  by  striking  out  the 
word  "and"  between  the  words  "checked  "and  "stopped," 
and  substituting  for  it  the  word  "  or, "  and  gave  the  modi- 
fied instruction. 

John  A.  Eose  and  Louis  Botsot,  attorneys  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

Black  &  Black,  attorneys  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 
First.      In  view  of  the  third  and  fourth  counts  of  the 
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declaration^ we  do  not  regard  the  foregoing  modification  of 
the  instruction  asked  by  appellant  as  erroneous.  Had  the 
first  two  counts  been  the  only  ones  in  the  case,  we  would 
be  disposed  to  hold  that  the  modification  was  wrong  in 
permitting  a  recovery  for  the  mere  checking  of  the  car, 
contrary  to  the  allegations  of  said  two  counts,  that  the 
accident  was  caused  by  the  negligent  checking  andstopjnng 
of  the  car.  But  the  third  and  fourth  counts  allege  a  neg- 
ligent stopping  of  the  car  and  a  negligent  checking  of  the 
speed  of  it.  If  the  proof  showed  the  latter  and  that  it  caused 
the  accident,  it  would  not  be  necessary  to  prove  the  negli- 
gent stopping  of  the  car  itself.  In  actions  of  tort,  it  is  not 
necessary  that  the  plaintiff  prove  all  the  allegations  of  the 
declaration.  It  is  sufficient  if  enough  are  proved  to  show 
a  cause  of  action.  E.  R.  Co.  v.  Warner,  108  111.  638;  R.R 
Go.  V.  Shires,  108  III.  617;  City  v.  Cuinely,  126  III.  408; 
City  v.  Johnson,  177  111.  178;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Eggmann,  60  111.  App.  291. 

Second.  It  was  of  the  utmost  importance  that  the  jury 
should  be  instructed  accurately  with  reference  to  their  con- 
sideration of  the  evidence  and  what  constitutes  a  prepon- 
derance of  it.  Appellee  was  the  only  witness  on  her  side  of 
the  case  as  to  how  the  accident  happened,  and  opposed  to 
her  was  a  large  number  of  witnesses  who,  if  we  except  the 
employes,  were  entirely  disinterested  and  told  a  story 
essentially  and  absolutely  contradicting  hers.  Was  it 
proper  to  give  for  plaintiff  the  instruction  above  set  forth, 
and  especially  the  last  part  of  it?  Thereby  the  jury  were 
told  that  if,  after  considering  all  the  evidence,  they  believed 
the  testimony  of  any  witness  as  to  certain  facts,  then  they 
should  find  accordingly.  Find  what  accordingly?  The 
instruction  does  not  say  and  it  is  diflBcult  to  tell,  unless  it 
means  that  the  jury  are  to  find  as  facts  what  the  witness, 
whom  they  believe,  has  testified  to.  Suppose,  however, 
they  also  believe  another  witness  who  has  testified  con- 
cerning the  same  matters,  but  somewhat  differently.  The 
instruction  would  then  disable  them  from  performing  their 
peculiar  function  of  reconciling  or  seeking  to  reconcile 
the  differing  testimony  of  the  various  witnesses. 
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Again  it  is  the  duty  of  the  jury  to  find  the  ultimate  facts, 
which  in  this  case  were  whether  the  plaintitf  exercised 
ordinary  care  and  whether  the  defendant  was  negligent. 
As  to  these  there  is  not  and  can  not  be  any  express,  direct 
testimony.  The  jury  must  infer  them  from  the  entire 
proof.  They  can  not  do  so  if  in  obedience  to  the  instruc- 
tion they  find  as  facts  the  testimony  of  each  credible  wit- 
ness.    The  instruction  leaves  no  room  for  inference. 

Moreover,  it  is  an  invasion  of  the  province  of  the  jury. 

It  is  not  for  the  court  to  say  that  the  jury,  if  they  believe 
a  witness,  shall  find  accordingly.  They  may  believe  him 
and  yet  be  largely  and  properly  influenced  in  their  con- 
clusions, from  all  the  proof,  by  the  testimony  of  others. 
This  the}'-  are  prevented  from  doing  if  they  follow  the 
court's  mandate. 

Standing  by  itself,  the  first  part  of  the  instruction  is 
unobjectionable.  It  is  the  law  that  "  the  preponderance 
of  the  evidence  does  not  necessarily  depend  entirely  upon 
the  number  of  witnesses  testifying  on  either  side  of  the 
case."  It  is  equally  the  law  that  "  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and  of  the  weight 
to  be  given  to  their  testimony."  Having  so  informed  the 
jury  the  instruction  proceeds  to  tell  them  that  if,  after  con- 
sidering all  the  evidence,  they  believe  the  testimony  of  any 
witness,  then  they  should  find  accordingly,  although  such 
testimony  is  not  corroborated  and  is  denied  by  other  wit- 
nesses. Taking  the  entire  instruction  together  and  baring 
in  mind  the  existing  situation  as  to  the  number  of  wit- 
nesses for  either  side,  the  instruction,  notwithstanding  its 
use  of  the  phrase  "  any  witness,"  unmistakably  points  to 
the  plaintiff  and  would  be  so  understood  by  the  jury.  If 
that  was  not  the  intention,  why  add  the  words  "although 
denied  and  not  corroborated  ? "  There  was  only  one  wit- 
ness who  was  not  corroborated  and  was  contradicted  on 
the  vital  questions  of  fact  in  the  case,  and  that  was  the 
plaintiff.  In  efl^ect  the  instruction  was  the  same  as  if  it  had 
read  :  "  If,  after  considering  all  the  evidence,  you  believe 
the  testimony  of  the  plaintiff,  you  will  find  accordingly." 
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One  can  not  accomplish  by  indirection  what  ha  is  forbid- 
den to  do  directlj'. 
The  judgment  is  reversed  and  the  cause  remanded. 


no  4041 
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Amos  W.  Walker  ?•  Reuben  R.  Freeman,  Executor. 

1.  Limitations— WTiaf  is  Necessary  to  Remove  the  Bar  of  the  Stat- 
Mfe.— To  remove  the  bar  .of  the  statute  of  limitations  the  plaintiff  must 
prove  an  express  promise  to  pay,  or  a  conditional  promise  with  a  per- 
formance of  the  condition,  or  an  unqualified  admission  that  the  debt  is 
due  and  unpaid,  nothing  being  said  or  done  at  the  time  rebutting  Uie 
presumption  of  a  promise  to  pay;-  it  must  be  of  such  a  character  as  to 
clearly  show  a  recognition  of  the  debt,  and  an  intention  to  pay  it  A 
conditional  promise  will  not  suffice,  unless  there  is  proof  that  the  con- 
dition has  been  fulfilled. 

Assumpsit,  upon  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Af- 
firmed.   Opinion  filed  November  17,  1903. 

John  H.  Bradley,  attorney  for  appellant. 

There  must  be  an  actual  promise;  an  admission  that  the 
debt  once  existed  is  not  sufficient  to  revive  it.  Wachter  v. 
Albee,  80  111.  47,  50;  Ayers  v.  Kichards,  12  111.  148;  Keener 
V.  CruU,  19  111.  189;  Ennis  v.  P.  P.  Car  Co.,  165  111.  175, 
176,  179;  Krebs  v.  Olmstead,  137  Mass.  505;  Boone  v. 
A'Hern,  98  111.  App.  610;  Hahn  v.  Gates,  102  111.  App. 
390-1. 

The  promise  must  be  absolute  and  unconditional.  A 
conditional  promise  will  not  revive  the  action.  Teessen  v. 
Camblin,  1  111.  App.  428;  Kimmel  v.  Schwartz,  Breese,  281; 
Bell  V.  Morrison,  1  Pet.  360;  Kead  v.  Wilkinson,  2  Wash. 
C.  C.  R.  517;  Drury  v.  Henderson,  36  111.  App.  523-4; 
Kallenbach  v.  Dickinson,  100  111.  428;  Lowery  v^Gear,  32 
111.  383;  Wachter  v.  Albee,  80  111.  47;  DickerscinV.  Sutton, 
40  111.  404;  Parsons  v.  K  111.  Coal  &  Iron  Co.,  38  111.  430; 
Boone  v.  A'Hern,  98  111.  App.  610;  Hahn  v.  Gates,  102  111. 
App.  390-1. 
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Alden,  Latham  &  Young,  attorneys  for  appellee. 

A  written  promise  to  pay  may  be  inferred  from  a  writ- 
ten acknowledgment  of  the  debt  or  a  written  admission  of 
debt,  showing  an  nnquahfied  intention  to  pay.  Starr  & 
C.  Stat.,  Chap.  83,  Sec.  16;  Honn  v.  Pinnell,  61  III.  App. 
139;  1  Wood  on  Lira.,  Sec.  84  (2d  Ed.);  Haydon  v.  Will- 
iams, 7  Bing.  163. 

Me,  PREsiDiNa  JusTicB  Freeman  delivered  the  opinion 
of  the  court. 

This  is  a  suit  upon  a  promissory  note  executed  by  appel- 
lant, dated  March  15,  1883,  payable  one  day  after  date, 
acrainst  which  the  bar  of  the  statute  of  limitations  was 
pleaded.  To  this  plea  appellee  replied,  alleging  a  new 
promise  in  writing. 

The  facts  involved  are  fully  stated  in  opinions  filed  in 
this  court  upon  two  former  appeals,  and  need  not  be 
repeated.  Freeman  v.  Walker,  67  111.  App.  309;  Walker 
V.  Freeman,  94  III.  App.  357. 

The  question  presented  in  the  present  record  is  whether 
8(  letter  written  by  appellant,  bearing  date  January  31, 
1891,  contains  a  statement  by  the  debtor  clearly  admitting 
the  debt  to  be  due,  and  showing  that  the  writer  intends  to 
pay  it.  Such  admission  of  the  debt  and  expression  of 
intention  to  pay  made  in  writing  has  the  eflfect  to  take  the 
obligation  out  of  the  bar  of  the  statute.  Honn  v.  Pinnell, 
61  III.  App.  139,  and  cases  there  cited.  In  Carroll  v.  For- 
syth, 69  111.  127,  it  is  said  that  to  remove  the  bar  of  the 
statute  the  plaintiff  must  prove  an  express  promise  to  pay, 
or  a  conditional  promise  with  a  performance  of  the  condi- 
tion, **or  an  unqualified  admission  that  the  debt  is  due  and 
unpaid,  nothing  being  said  or  done  at  the  time  rebutting 
the  presumption  of  a  promise  to  pay;  it  must  be  of  such  a 
character  as  to  clearly  show  a  recognition  of  the  debt,  and 
^n  intention  to  pay  it,"  citing  several  cases  in  the  same 
court.  A  conditional  promise  will  not  suffice,  unless  there 
is  .proof  that  the  condition  has  been  fulfilled.  Boone,  v. 
A'Hern,  98  III.  App.  610,  and  cases  cited. 
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The  letter  in  controversy  speaks  of  "  my  indebtedness  to 
Mr.  Koontz  "  and  states  that  had  he  not  been  disappointed 
in  his  expectations,  the  writer  "  would  have  met  this  note 
before,  but  as  it  is  I  must  pay  it  along  now  just  as  I  can 
save  from  my  salary;"  and  "  my  prospects  are  brightening 
and  I  want  to  arrange  to  meet  my  note  just  as  fast  as  I 
can."  He  then  proposes  to  give  a  new  note  **  for  am't  due 
Feb'y  1,  having  five  years  tg  pay  it  in,  bearing  seven  per 
cent  int.  I  agreeing  to  pay  interest  annually  and  as  much 
on  note  as  I  can."  The  new  note  does  not  appear  to  have 
been  given,  but  the  language  referred  to  certainly  contains 
an  unqualified  admission  that  the  debt  is  due  and  unpaid, 
and  shows  that  the  writer  intends  to  pay  it. 

This  conclusion  makes  it  unnecessary  to  consider  other 
questions  discussed  in  the  briefs.  The  judgment  of  the 
Circuit  Court  must  be  affirmed. 


Chicago  City  Railway  Co.  v.  Andrew  Rosenberger. 

1.  Trespassers— WTio -fire  Aof.— A  person  who  enters  the  office  of 
another  for  the  purpose  of  lodging  a  complaint  against  one  of  its 
employes  is  not  a  trespasser,  although  he  has  inadvertently  entered  the 
wrong  place. 

Trespass  on  the  Case,  for  an  assault.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed.    Opinion  filed  November  17,  1908. 

John  W.  Byam,  attorney  for  appellant. 

Charles  A.  Klotz  and  Hayuie  R.  Pearson,  attorneys 
for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $1,000,  recovered 
by  appellee  against  appellant  on  account. of  two  assaults 
alleged  to  have  been  committed  upon  the  former  by  a  con- 
ductor of  the  latter. 
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Some  time  after  twelve  o'clock  midnight  on  May  24, 
1900,  appellee  became  a  passenger  on  one  of  appellant's 
street  cars  going  south  on  State  street,  in  Chicago.  Soon 
after  boardino:  the  car,  trouble  arose  between  him  and  the 
conductor,  resulting  in  an  encounter  between  them,  whereby 
his  nose  was  made  to  bleed  and  his  clothing  disarranged. 
At  Thirty-ninth  street  he  left  the  car  and  upon  another  one, 
rode  to  appellant's  car-barns  at  Sixty-first  street  to  make  a 
complaint  against  the  conductor.  Here  another  altercation 
took  place  between  the  two,  the  conductor  at  the  time  of 
appellee's  appearance  in  the  barns  being  engaged  in  mak- 
ing a  written  report  of  the  trouble  he  had  had  with  appel- 
lee on  the  car.  As  a  result  of  the  second  altercation  one 
of  appellee's  ribs  was  broken,  and  he  received  a  pair  of 
black  eyes  and  a  bruised  face. 

To  the  declaration  appellant  pleaded  the  general  issue  and 
two  special  pleas,  the  Hrst  one  alleging  that  appellee 
assaulted  the  conductor,  who  laid  his  hands  on  him  in  self- 
defense.  The  second  alleged  disorderly  conduct  by  appel- 
lee on  the  car  and  an  attempt  by  the  conductor  in  conse- 
quence thereof  to  remove  him,  which  attempt  was  resisted 
by  appellee. 

First.  It  is  strenuously  insisted  that  the  verdict  is 
against  the  evidence.  It  will  subserve  no  useful  purpose 
to  discuss  it  and  show  ^vhy,in  our  opinion,  the  point  is  not 
well  taken.  The  proof  w^as  greatly  conflicting  and  the  jury 
solved  the  conflict  in  the  light  of  long  and  clear  instruc- 
tions given  for  appellant.  They  cover  ten  pages  of  the 
printed  abstract.  After  an  eminently  fair  trial  the  presid- 
ing judge  approved  the  finding  of  the  jury,  anji  no  reason 
is  perceived  why  this  court  should  differ  from  his  conclu- 
sions. 

Second.  The  damages  are  claimed  to  be  excessive  with- 
out including  in  the  assessment  the  injuries  received  by 
appellee  at  the  barns,  and  for  these  it  is  argued  appellant 
is  not  liable  because  they  were  inflicted  by  the  conductor 
outside  of  the  scope  of  his  employment  and  because  then 
and  there  appellant  owed  no  duty  of  protection  to  appellee. 
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As  regards  the  first  objection  it  is  sufficient  to  say  that 
the  conductor  was  at  work  for  and  in  the  business  of  the 
company  and  upon  its  premises  at  the  very  place  provided 
by  it  for  doing  the  work. 

The  claim  that  appellant  owed  appellee  no  duty  is  predi- 
cated upon  his  going  to  the  wrong  place  to  lodge  his  com- 
plaint against  the  conductor.  He  had,  it  is  said,  no  busi- 
ness to  be  at  appellant's  car-barns  and  was  there  without 
its  invitation.  We  can  not  concur  in  this  contention.  It 
appears  from  the  proof  that  appellant  maintained  a  large 
office  at  the  barns;  that  appellee  just  before  the  assault 
occurred  was  standing  in  front  of  the  window  of  appel- 
lant's clerk  having  charge  of  the  office,  asking  him  for  the 
numbers  of  the  car  and  of  the  conductor,  as  a  preliminary 
to  the  making  of  his  complaint.  Under  these  circumstances 
appellee  was  not  a  trespasser.  He  believed  himself  to  be 
in  the  proper  place  for  lodging  his  complaint  against  the 
conductor;  and  if  he  was  not,  he  had  at  least  a  right  to 
ascertain  from  appellant's  clerk  where  the  proper  place  was. 

The  judgment  is  affirmed. 


George  S.  Poppers  v.  Frank  Schoenfeld. 

1.  WirnESSEQ— Weight  and  Credit  to  be  Oiven  to  Testimony,  a  Ques- 
tion for  the  Jury. — The  weight  and  credit  to  be  given  to  the  testimony 
of  witnesses,  is  a  question  peculiarly  within  the  province  of  the  jury. 

Assumpsit,  for  professional  services.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Russell  P.  Goodwin,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed.     Opinion  filed  November  17,  1903. 

Charles  E.  Goldblum,  attorney  for  appellant. 

Clark  &  Clark,  attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  judgment  for  $737  recovered  by 
appellee  against  appellant   in  an  action  of  assumpsit  for 
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professional  services  as  an  attorney  and  counselor  at  law. 
The  parties  themselves  were  the  only  witnesses.  Their  tes- 
timony was  contradictory  as  to  the  agreement  under 
which  the  services  were  rendered.  Upon  the  testimony  of 
appellee  the  judgment  is  proper.  Upon  the  testimony  of  ■ 
appellant  the  amount  of  the  recovery  should  have  been  con- 
siderably less.  Upon  a  former  trial  of  the  case  there  was 
a  verdict  and  a  judgment  thereon  for  precisely  the  same 
sum.  The  instructions  asked  b)'^  appellant  were  given  and 
were  the  only  instructions  given. 

The  weight  and  credit  to  be  given  to  the  testimony  of 
witnesses  is  a  question  peculiarly  within  the  province  of 
the  jury.  Here  it  was  for  the  jury^  to  sa)'^  whether  they 
would  believe  the  plaintiflf  or  the  defendant. 

The  verdict  is  supported  by  the  testimony  of  the  plaint- 
iflf, and  we  can  not  therefore  say  that  the  verdict  is  against 
or  not  supported  by  the  evidence. 

The  judgment  will  be  affirmed. 


Sapreme  Council  of  the  Royal  Arcannm    t.  Eugenie 
Brudi  Pels. 

1.  Insurance— Swicide  NoU  as  a  Rule,  Recognized  as  a  Oround  of 
Exemption  from  Liability. — In  the  law  of  insurance,  suicide  is  not,  as  a 
rule,  recognized  as  a  ground  of  exemption  from  liability,  or  for  forfeit- 
ure of  a  policy  issued  for  the  benefit  of  a  third  person,  unless  it  is  so 
expressly  provided  in  the  policy. 

2.  Sake— Liability  Under  By-laio  Providing  that  the  Certificate 
Shall  be  Void  in  Case  the  Member  Commits  Suicide.— Vuder  a  by-law 
providing  that  the  certificate  shall  be  void  in  case  the  member  com- 
mits suicide,  the  insurer  will  be  liable  only  if,  at  the  time  of  the  suicidal 
act,  the  insured  was  so  aflfected  with  insanity  as  to  be  unconscious  of 
the  act  or  of  the  physical  effect  thereof,  or  was  driven  to  its  commis- 
sion by  an  insane  impulse  which  he  has  not  the  power  to  resist. 

3.  SxiAR— Liability  Under  a  By-laxo  Providing  that  the  Certificate 
Shall  Be  Void  if  the  Insured,  Whether  Sane  or  Insane,  Die  by  His  Own 
Hand.— Under  a  by-law  providing  that  the  certificate  shall  be  void  if 
the  insured,  whether  sane  or  insane,  die  by  his  own  hand,  any  self- 
destruction  is  excepted,  and  there  is  complete  exemption  from  liability 
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in  case  of  suicide  by  the  insured,  notwithstanding  he  was  wholly  insane 
and  incapable  of  understanding  the  physical  nature  and  effect  of  the 
act. 

Assam  psit,  upon  a  benefit  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  8tel\,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  November  17,  1903. 

II.  n.  C.  Miller  and  W.  S.  Oppenheim,  attorneys  for 
appellant. 

VocKE  &  IIealy,  attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Appellee'  recovered  in  the  Superior  Court  a  judgment 
against  appellant  for  $3,000,  upon  a  benefit  certificate 
issued  by  appellant  April  6,  1S99,  payable  to  appellee  on 
the  death  of  Emil  Ernst  Pels,  her  husband,  a  niember  of  the 
Royal  Arcanum,  who  died  May  31,  1900.  The  following 
by-law  of  the  order  was  in  force  during  all  the  time  that 
Pels  was  a  member: 

'*No  benefit  shall  bo  paid  upon  the  death  of  a  member 
who  shall  commit  suicide  within  five  years  from  and  includ- 
ing the  date  of  his  initiation,  *  *  *  unless  the  person 
or  persons  claiming  under  such  certificate  of  membership 
shall  establish  and  prove  affirmatively  that  prior  to  such 
suicide  the  member  had  been  judicially  declared  insane,  or 
was  under  treatment  for  insanity  at  tlie  time  the  act  was 
committed,  or  was  then  in  the  delirium  of  other  illness." 

No  policy  or  by-law  containing  this  or  a  similar  provision 
appears  to  have  been  passed  upon  or*  construed  by  a  court  of 
review. 

We  are  to  give,  if  possible,  a  reasonable  construction  and 
effect  to  all  the  provisions  of  the  by-law. 

In  the  law  of  insurance,  suicide  is  not,  a^  a  rule,  recog- 
nized as  a  ground  of  exemption  from  liability,  or  for  for- 
feiture of  a  policy  issued  for  the  benefit  of  a  third  person, 
unless  it  is  so  expressly  provided  in  the  policy.  Kerr  v. 
Minn.  M.  B.  Ass'n,  39  Minn.  174;  Fitch  v.  Am.  Pop.  Ins.  Co., 
59  N.  Y.  557;  1  May  on  Ins.,  Sec.  325.  It  was  competent  for 
appellant  by  by-law  to  provide  when  and  under  what  facts 
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and  circumstances  the  benefit  certificate  of  a  member  pay- 
able to  a  third  person  shoAld  be  forfeited,  if  such  member 
took  his  own  life.  In  the  absence  of  any  provision  on  the 
subject  appellant  would,  as  we  have  seen,  be  liable  whether 
the  member  was  sane  or  insane  at  the  time  of  the  sui- 
cidal act.  Under  a  by-law  providing  that  the  certificate 
should  be  void  in  case  the  member  committed  suicide, 
appellant  would  be  liable  only  '*  if  at  the  time  of  the 
suicidal  act  the  assured  was  so  affected  with  insanity  as 
to  be  unconscious  of  the  act  or  of  the  physical  effect 
thereof,  or  was  driven  to  its  commission  by  an  insane 
impulse  which  he  has  not  the  power  to  resist."  Grand 
Lodge  V.  Wieting,  168  111.  408.  Under  a  by-law  providing 
that  the  certificate  should  be  void  if  the  insured  "  whether 
sane  or  insane,  die  by  his  own  hand,"  any  self-destruction 
is  excepted,  and  there  is  complete  exemption  from  liability 
in  case  of  suicide  by  the  insured,  notwithstanding  he  was 
wholly  insane  and  incapable  of  understanding  the  physical, 
nature  and  effect  of  his  act.  Seitzinger  v.  Modern  Wood- 
men, 204  111.  58. 

The  by-law  before  us  consists  of  two  clauses.  The  first 
is  general  in  its  language:  "  No  benefit  shall  be  paid  upon 
the  death  of  a  member  who  shall  commit  suicide  within 
five  years  from  and  including  the  date  of  his  initiation." 

Long  before  Pels  became  a  member  of  the  Royal  Arcanum 
it  had  been  settled  by  a  long  course  of  judicial  decisions  in 
this  and  other  states  that  the  phrases  "commit  suicide," 
"  die  by  his  own  hand,"  "  take  his  own  life  "  and  their  equiv- 
alents did  not  mean  or  include,  when  used  in  a  life  insurance 
policy  or  in  the  by-law  of  a  benefit  society,  the  taking  of 
the  life  of  the  insured  by  his  own  hand  if  he  was  at  the 
time  insane.  Under  the  general  language  of  the  first  clause, 
which  must  be  construed  favorably  to  the  beneficiary  and 
strictly  as  against  the  insurer,  the  phrase  "commit  suicide" 
can  not,  we  think,  be  construed  to  mean  or  include  the 
taking  of  his  own  life  by  a  member  who  was  then  insane, 
but  such  phrase  in  said  clause  must  be  given  its  legal  sense 
and  meaning,  as  defined  and  limited  by  judicial  construction. 
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Giving  to  the  words  such  legal  sense  and  meaning,  the  first 
clause  of  the  by-law  does  not  affect  the  liability  of  appel- 
lant to  pay  benefits  on  the  life  of  a  member  who  shall,  more 
than  five  years  after  his  initiation,  take  his  own  life  while 
sane,  or  on  the  death  of  one  who  shall,  at  any  time,  take 
his  own  life  while  insane. 

The  second  clause  of  the  by-law  can  not  properly  be  held 
to  limit  or  affect  the  liability  of  appellant  to  pay  benefits 
on  the  death  of  a  member  who  dies  by  his  own  hand  at 
any  time,  if  insane,  or  after  five  years  from  his  initiation,  if 
sane;  but  provides  for  liability  in  three  other  cases  of  death 
of  a  member  by  his  own  hand:  one,  when  such  member  has 
been  judicially  declared  insane;  another,  when  at  the  time 
of  committing  the  suicidal  act  he  was  under  treatment  for 
insanity;  the  third,  when  the  act  was  committed  in  the 
delirium  of  other  illness.  In  each  of  these  cases,  the  effect 
of  the  second  clause  of  the  by-law  is  to  make  appellant 
liable  to  pay  benefits  without  regard  to  whether  the  mem- 
ber at  the  time  he  took  his  own  life  was  sane  or  insane. 

The  record  in  this  case  shows  that  Pels  came  to  his  death 
within  fourteen  months  after  his  initiation  by  poison  admin- 
istered by  himself.  He  had  not  been  judicially  declared 
insane;  he  was  not  then  under  treatment  for  insanity  and 
there  was  not  sufficient  evidence  to  show  that  he  was  then 
in  the  delirium  of  other  illness.  It  was  incumbent  upon 
appellee  in  order  to  recover  to  show  that  her  husband  was 
insane  when  he  took  the  poison  which  caused  his  death. 
Evidence  tending  to  show  such  insanity  was  properly 
admitted.  If  Pels  was  then  insane  appellee  was  entitled 
to  a  verdict  and  judgment.  The  evidence  of  appellee  to 
show  such  insanity  was  strong  and  convincing  and  appel- 
lant offered  no  evidence  on  the  subject. 

The  judgment  will  be  affirmed. 

Mr.  Justice  Stein  took  no  part  in  the  decision  of  this 
case. 
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Acme  Har?e8ter  Co.  t.  Charles  F.  Crayer,  sms  m 

1.  Good-will — An  Incident  or  Appurtenance  to  the  Business  Itself. 
— A  contract  of  sale^conveying  an  entire  plant  and  everything  thereunto 
appertaining,  includes  the  good-will  of  the  business  as  appurtenant 
thereto  so  far  as  it  is  capable  of  conveyance. 

2.  Sahs— Confidence  of  Another  Person  in  One's  Personal  Supervi- 
sion Can  Not  be  Bought  or  SoW.— The  confidence  of  another  person  in 
work  done  under  one's  supervision,  and  personal  good-will  toward  and 
confidence  in  him  personally,  is  something  which  can  not  be  bought  or 
sold. 

3.  Saise— Exists  Only  in  Purely  Commercial  or  Trade  Partnerships 
Except  by  Special  Contract.— Qood-wiW  can  not  exist  as  to  other  than 
purely  commercial  or  trade  partnerships  or  business  of  that  nature, 
except  by  special  contract. 

4.  Same— Jn  Business  of  Professional  Nature. — In  a  business  of  a 
professional  nature,  as  that  of  an  attorney  or  apothecary,  the  good-will 
attaches  to  the  person  rather  than  to  any  other  subject.  Such  part  of 
it  as  is  not  personal  is  so  small  that  equity  will  not  regard  it  as  matter 
of  sale  even  where  the  partnei-ship  is  without  articles.  , 

5.  Contracts— OrdinariZy  No  Implied  Contract  Without  Some 
Agreement  Between  the  Par^ic*. —Ordinarily  there  can  be  no  implied 
contract  without  some  agreement  between  the  parties  as  to  the  subject- 
matter.  If  such  agreement  is  not  formally  expressed  it  may  be  pre- 
sumed from  facts  and  circumstances  showing  an  intention;  as,  where 
one  knowingly  receives  and  enjoys  services  or  property  from  another, 
he  may  be  held  liable  to  pay  therefor  upon  the  theory  of  an  implied  con- 
tract 

Assnmpsit,  for  the  price  of  a  trade  and  good-will.  Appeal  from  the 
Sui^erior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1902. 
Reversed.    Opinion  filed  November  17,  1908. 

Appellee  recovered  judgment  in  the  Superior  Court  for 
the  purchase  price  of  certain  trade  and  good- will  alleged  to 
have  been  transferred  by  him  to  appellant,  from  which 
judgment  this  appeal  is  prosecuted. 

Facts  out  of  which  the  controversy  arises  may  be  stated 
briefly  as  follows  :  In  January,  1900,  a  corporation  known 
as  the  "  Harvester  King  Company"  had  been  engaged  in 
the  manufacture  of  harvesting  machinery,  having  its  plant 
located  at   Harvey,  Illinois.     An  important  feature  of  its 
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business  had  been  the  manufacture  of  a  machine  spoken  oi 
as  the  "  Randolph  Header,"  which  is  said  to  have  been 
peculiarly  adapted  to  South  American  trade.  The  entire 
output  of  the  factory  for  such  trade  had  been  sold  to  a  I^ew 
York  firm  known  as  John  Dunn,  Son  &  Co.,  who  were  the 
representatives  of  parties  located  and  doing  business  in  the 
Argentine  Republic.  This  branch  of  the  business  originated 
in  1882.  At  that  time  the  machinft  was  manufactured  by  a 
firm  known  as  Graver  &  Steele,  located  at  Grinnell,  Iowa, 
appellee  Craver  being  one  of  its  mem,bers.  John  Dunn, 
Son  &  Co.,  had  written  to  Craver  &  Steele,  whereupon 
Oaver  went  to  New  York,  and  obtained  an  order  for  a 
couple  of  sample  machines,  and  from  this  beginning  the 
business  of  manufacturing  these  machines  grew  to  such  an 
extent  that  at  one  time  as  many  as  2.100  were  manufactured 
and  sold  to  Dunn  &  Co.  in  a  single  year.  In  1882  the  firm 
of  which  appellee  was  then  a  member  became  Craver,  Steele 
&  Austin,  and  in  1$90  the  business  was  removed  from  Grin- 
nell, Iowa,  to  Harvey,  Illinois.  In  1892  the  Craver  &  Steele 
Manufacturing  Co.  was  incorporated  and  continued  the 
business  until  the  fall  of  1895,  when,  having  become  insolv- 
ent, its  entire  plant  and  material  was  sold  to  one  David 
Kelley.  The  conveyance  included  all  the  real  estate  and 
personal  propert}^,  all  patent  rights,  and  all  property  of 
every  kind,  nature  and  description,  real,  personal  and 
mixed,  with  all  claims,  demands,  rights,  things  in  action  and 
securities  of  every  nature,  in  possession  or  expectancy,  legal 
or  equitable. 

The  purchaser,  Mr.  Kelley,  continued  the  business,  and 
organized  the  "  Harvester  King  Co.,"  a  corporation,  to 
which  he  transferred  the  property  acquired  by  him  from 
the  Craver  &  Steele  Manufacturing  Co.  Appellee  was 
subsequently  employed  by  the  new  company  at  a  salary  of 
$300  a  month,  with,  as  he  states,  an  agreement  with  Kelley 
that  he  should  have  half  the  profits  of  the  business.  He 
states  that  this  was  to  be  the  consideration  for  his  obtain- 
ing for  the  company  the  South  American  trade.  Appellee 
states  that  he  never  received  any  profits. 
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In  January,  1900,  the  Harvester  King  Co.  concluded  to 
close  up  its  business,  and  an  option  was  given  to  appellee 
for  the'purchaso  of  its  entire  capital  stock.  He  endeavored 
to  obtain  a  customer,  and  in  this  way,  negotiations  began 
which  finally  resulted  in  the  purchase  by  appellant  of  the 
business  of  the  Harvester  King  Co.  Appellant  at  first 
refused  to  make  the  purchase,  but  finally  concluded  to  do 
80.  For  his  services  in  these  negotiations  appellee  asked  of 
Harvester  King  Co.  a  commission  of  $25,000  and  was  finally 
paid  $5,000. 

Previous  to  the  consummation  of  this  sale,  one  McCul- 
lough,  a  member  of  the  firm  of  John  Dunn,  Son  &  Co.,  came 
to  Chicago  to  see  what  arrangements  could  be  made,  if 
the  Harvester  King  Co.,  which  had  been  furnishing  them 
the  machines  for  their  South  American  trade,  went  out  of 
business,  to  obtain  a  future  supply.  He  expressed  a  desire 
to  have  appellee  continue  to  be  connected  with  that  part  of 
the  business  as  formerly,  both  as  a  matter  of  personal  friend- 
ship, and  because,  having  been  connected  for  so  long  a  time 
with  the  manufacture  of  these  machines,  his  firm  had  con- 
fidence in  appellee's  supervision.  To  this,  Mr.  Binnian, 
president  of  appellant,  replied  that  if  he  bought  out  the 
business  of  Harvester  King  Co.,  as  it  seemed  probable  he 
would,  he  was  willing  to  employ  appellee  at  a  reasonable 
figure,  but  he  did  not  want  to  be  "  held  up."  Before 
leaving  Chicago,  McCullough  wrote  to  Binnian  January  22, 
1900,  saying : 

"I  may  have  unwisely  given  Craver  until  February 
1st  to  see  what  he  can  do,  but  my  sympathy  for  him 
has  prompted  me  to  do  so,  as  it  seems  my  attitude  in  this 
matter  means  much  to  him.  I  have  not  the  remotest 
idea  that  he  can  do  anything  within  this  time,  but  he  has 
several  schemes  evolving  in  hfs  mind,  one  of  which  in  his 
optimism  he  thinks  may  possibly  be  successful.  Can  you 
not  leave  matters  in  shape,  counting  upon  your  departure 
before  that  time  (February  1st)  for  San  Francisco,  so  that 
we  could  work  this  business  on  the  lines  talked  in  the  event 
of  Craver's  efforts  being  successful.  I  will  regret  exceed- 
ingly to  think  if,  after  all  your  trouble  and  deferred  trip, 
that  we  are  not  to  do  something  in  thia  business." 
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Appellant  concluded  its  purchase  of  the  business  of  Har- 
vester King  Co.  about  January  29,  1900.  Appellee  was 
then  asked  to  submit  a  written  proposition  stating  the 
terms  upon  which  he  would  engage  in  appellant's  service, 
and  did  so  by  a  communication  of  that  date.  Pending  this 
proposition,  appellee  began,  February  3,  1900,  to  work  for 
appellant,  and  was  appointed  general  manager  of  the  shops 
at  Harvey. 

Matters  remained  in  this  condition  until  March  10th, 
when  appellee  wrote  a  long  letter  setting  forth  his  claims,  to 
which  appellant  replied  with  a  counter  proposition. 
Appellee  refused  it  and  threw  up  his  position  in  ^p|)ellant's 
service.  He  thereupon  brought  suit  to  recover  the  price 
and  value  of  the  trade  and  good- will  of  the  South  Ameri- 
can business,  alleging  that  he  personally  had  acquired  and 
controlled  it,  that  appellant,  being  desirous  of  acquiring  this 
business,  negotiated  with  appellee  to  secure  it,  and  there- 
upon appellee  offered  to  turn  it  over  to  appellant,  so  far  as 
he  was  able,  in  consideration  of  payment  to  him  of  $75,000, 
which  appellant  undertook  and  agreed  to  pay,  and  that 
ap})ellee  did  turn  over  and  convey  to  the  defendant,  so  far 
as  he  was  able,  said  trade  and  good- will,  by  reason  of  which 
appellant  became  liable.  The  issues  were  submitted  to  a 
jury,  which  returned  a  verdict  for  $20,750  in  favor  of 
appellee.  Of  this  amount  $750  was  allowed  by  agreement 
between  the  parties  as  compensation  to  appellee  for  his 
services  as  an  employe  of  appellant  from  February  3,  1900, 
to  March  16th,  when  the  employment  terminated. 

Defrees,  Brace  &  Ritter,  attorneys  for  appellant. 

The  good- will  of  a  business  is  an  intangible  thing,  which 
is  an  incident  or  appurtenant  to  the  business  itself,  and 
follows  the  ownership  thereof,  and  is  not  capable  of  separa- 
tion or  independent  ownership,  or  of  being  made  thesubject 
of  bargain  and  sale,  except  in  connection  with  the  sale  of  the 
business.-  14  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  10S5,  10S9; 
Sheldon  v.  Houghton,  5  Blatch.  285;  Churton  v.  Douglas, 
Johnson  V.  C.  174;  Menendez  v.  Holt,  128  U.  S.  514; 
Brown  Chemical  Co.  v.  Meyer,  139   U.  S.  540;  Metropoli- 
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tan  Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S.  436;  Same 
Case,  36  Fed.  Kep.  722;  De  La  Vergno  Co.  v.  German  Sav- 
ings Institution,  175  U.  S.  40;  Fish  Bros.  Co.  v.  Fish,  82 
Wis.  546;  Brass  &  Iron  Co.  v.  Payne,  50  O.  St.  115;  Morgan 
V.  Rogers,  19  Fed.  Rep.  596;  Bell  v.  Ellis,  33  Cal.  620; 
Smith  V.  Gibbs,  44  N.  H.  335;   Bawson  v.  Pratt,  91  Ind.  9. 

George  P.  Cart  and  Archibald  Cattell,  attorneys  for 
appellee;  W.  Foksk  Scott,  of  counsel. 

Professional  good-will  now  held  vendible  commodity. 

As  to  sale  of  solicitor's  good-will.  Crespigny  v.  Witt'e- 
noom,  4  Term  Reports,  790;  Whittaker  v.  Howe,  3  Beav. 
383;  Bunn  v,  Guy,  4  East.  190;  Tlanna  v.  Andrews,  50  la. 
462;  Aubin  v.  Holt,  2  K.  &  J.  Q6. 

As  to  sale  of  medical  practices.  Hopkins'  Unfair  Trade, 
137;  Webster  V.  Williams,  62  Ark.  101;  Butler  v.  Burleson, 
16  Vt.  176;  Dwight  v.  Hamilton,  113  Mass.  175;  Pickett 
V.  Green,  120  Ind.  584;  Hoyt  v.  Holly,  39  Conn.  326; 
Tichenor  v.  Newman,   186  111.  267. 

Only  recent  cases  to  contrary.  Mandeville  v.  Harman, 
42  N.  J.  Eq.  185. 

Good-will  attaches  to  any  business  or  profession,  and  is 
salable.  2  Lindley  on  Partnership,  439;  Hopkins'  Unfair 
Trade,  62;  Williams  v.  Wilson,  4  Sanf.  Ch.  379;  Sheppard 
V.  Boggs,  9  Neb.  257;  Bingham  School  v.  Gray,  41  L.  R. 
A.  243;  Buckingham  v.  Waters,  14  Cal.  146;  Succession  of 
Journe,  21  La.  Ann.  391;  Munsey  v.  Butterfield,  133  Mass. 
492. 

May  be  subject-matter  of  contract  in  whole  or  in  part. 
Am.  &  Enfr,  Ency.  Law,  2d  Ed.,  1088;  Cruess  v.  Fessler,  39 
Cal.  336;  Herfort  v.  Cramer,  7  Col.  483;  Costello  v.  Eddy, 
58  Hun,  605;  Willett  v.  Blanford,  1  Hare,  253. 

Mr.  Presiding  Justice  Fkeeman  delivered  the  opinion  of 
the  court. 

Appellee  seeks  to  recover  upon  an  implied  contract  on 
the  part  of  appellant  to  pay  him  the  price  and  value  of  the 
good-will  of  the  New  York  firm,  John  Dunn,  Son  &  Co., 
whose  trade  and  patronage   he  claims  to  have  controlled 
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and  enjoyed  for  a  number  of  years  and  to  have  transferred 
to  appellant.  It  is  not  claimed  that  there  was  any  express 
contract.  There  is  but  little  controversy  as  to  material 
facts.  The  contention  is  rather  as  to  the  construction  to 
be  placed  upon  admitted  facts.  It  is  claimed  by  appellee, 
first,  that  he  owned  the  good- will  in  question;  that  is,  that 
he  owned  the  control  of  the  trade  and  patronage  of  John 
Dunn,  Son  &  Co.,  of  New  York,  and  the  right  to  supply 
them  with  the  special  class  of  harvesting  machines  used  in 
their  South  American  trade;  second,  that  he  offered  to  sell 
it  to  appellant;  third,  that  there  was  an  implied  agreement 
b}'  appellant  to  purchase  it;  fourth,  that  appellee  delivered 
it  to  appellant. 

The  claim  of  appellee's  ownership  is  based  on  evidence 
tending  to  show  that  the  patronage  of  John  Dunn,  Son  & 
Co.  had  originally  come  to  the  firm  of  which  appellee  was 
then  a  member,  about  eighteen  years  before,  and  had  con- 
tinued during  the  succeeding  years  to  be  given  to  the  firms 
and  corporations  with  which  in  turn  appellee  had  been  con- 
nected either  as  a  principal  or  an  employe,  and  that  it  vras 
given  to  them  on  his  account  as  a  personal  favor  to  him, 
and  followed  him  wherever  he  went.  Facts  like  these,  how- 
ever, can  not  be  deemed  sufficient  upon  which  to  baSe  a 
claim  of  title  or  ownership.  Appellee  is  not  suing  for 
alleged  services  in  carrying  this  trade  with  him  to  appel- 
lant, or  inducing  the  New  York  hous(5  to  give  its  patronage. 
He  claims  to  have  owned  this  good-will  which  gave  him 
the  trade  and  patronage  in  controversy,  and  that  con- 
sequently when  appellart  acquired  it  there  arose  an  implied 
obligation  to  pay  him  what  it  was  worth.  He  does  not 
claim  to  have  had  any  contract  with  the  New  York  house 
wherein  they  agreed  or  bound  themselves  to  give  him  their 
trade.  He  does  not  claim  to  have  been  able  to  guarantee 
to  appellant  or  any  one  else  that  John  Dunn,  Son  &  Co. 
would  give  their  patronage  to  one  who  might  buy  it  of 
him.  All  that  he  claims  to  have  been  able  to  do  was  to 
use  his  influence  to  transfer  it  "  so  far  as   he   was  able." 

The  good-will  in  question  was  something   which  John 
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Dunn,  Son  &  Co.  permitted  him  to  enjoy,  but  to  which 
they  gave  him  no  legal  title,  and  might  withdraw  at  their 
pleasure.  They  and  their  South  American  customers  had 
acquired  confidence  from  long  experience  that  the  machines 
made  for  them  under  appellee's  supervision  would  continue 
to  give  satisfaction  as  they  had  done.  They  were  desirous, 
therefore,  that  appellee  should  continue  to  have  charge 
of  their  manufacture,  and  were  doubtless  willing  to  give 
their  patronage  to  any  competent  house  with  which  he 
should  be  able  to  identify  himself;  provided,  however,  they 
were  assured  that  such  house  or  appellee  would  be  able  to 
supply  them  without  fail  in  the  ordinary  course  of  business. 
Within  this  limitation  they  were  apparently  willing  that 
appellee  should  control  the  transfer  of  their  patronage. 
But  it  is  difficult  to  see  upon  what  grounds  the  claim  of  an 
absolute  ownership  is  based. 

The  contract  of  sale  between  the  corporation.  Graver  & 
Steele  Manufacturing  Co.,  and  Kelley,  referred  to  in  the  fore- 
going statement,  conveyed  tjie  entire  plant  and  everything 
thereunto  appertaining,  and  must  be  deemed,  we  think,  to 
have  included  the  good- will  in  controversy,  so  far  as  it  was 
capable  of  conveyance,  as  appurtenant  to  the  business. 
Wilmer  v.  Thomas,  74  Md.  485-490;  De  La  Vergne  Co.  v. 
German  Trust  Savings  Ins.,  175  U.  S.  40,  52.  The  contract 
of  sale  between  Harvester  King  Co.  and  appellant  contained 
a  clause  authorizing  the  purchaser  to  advertise  as  successor 
to  Harvester  King  Co.  "  to  the  end  that  the  good- will  of 
the  line  of  machines  heretofore  manufactured"  by  that 
company,  "  and  the  demand  therefor,  mfey  be  maintained 
with  the  agent  and  consumer."  This  indicates  that  the 
Harvester  King  Co.  understood  that  it  had  a  right  to  trans- 
fer, so  far  as  it  was  able,  and  intended  to  transfer  to  appel- 
lant in  connection  with  the  property  conveyed,  the  good- 
will of  the  business,  including  that  in  controversy  here.  It 
could  not,  of  course,  bind  John  Dunn,  Son  &  Co.,  but  it  evi- 
dently did  not  consider  itself  under  obligation  to  obtain 
appellee's  consent. 

The  contract  of  sale  to  appellant  contained  a  further 
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clause  stating  that  it  was  mutually  agreed  to  be  desirable 
to  retain  appellee,  who  had  been  general  manager  for  that 
company,  in  the  employ  of  appellant,  his  duties  to  have 
special  reference  to  the  disposition  of  commission  machines 
then  on  hand,  which  the  purchaser  undertook  to  sell;  and 
appellant  undertook  to  engage  appellee  "  if  a  satisfactory 
contract"  could  be  arranged.  Negotiations  to  that  end 
were  at  once  undertaken,  appellant  asking  appellee  to  sub- 
mit a  written  proposition.  Appellee  did  so,  asking,  in  sub- 
stance, as  a  consideration  for  engaging  in  appellant's  service, 
either  stock  in  the  appellant  corporation  to  the  amount  of 
$100,000  or  $75,000  cash,  at  his  option,  "  in  full  for  the  good- 
will and  the  complete  transfer  to  you  and  5^our  company  of 
the  entire  South  American  trade  as  far  as  my  eflForts  can 
make  such  transfer  complete,  and  also  for  such  transfer  of 
all  harvester,  business  that  I  can  influence  in  the  United 
States."  He  demanded  in  addition  a  salary  of  $6,000  a 
year. 

It  is  said  that  by  this  proposition  appellee  oflFered  to  sell 
to  appellant  the  good-will  of  the  South  American  trade. 
Some  stress  is  laid  upon  this  alleged  offer,  as  in  some  way 
binding  upon  appellant.  The  proposition  was  not  accepted 
by  appellant,  and  no  intimation  given  to  appellee  nor  any 
one  else,  so  far  as  appears,  that  it  would  be.  Appellee  him- 
self was  not  in  doubt  on  that  matter.  In  a  letter  dated 
February  5,  1900,  he  says  :  "  I  do  not  know  definitely 
what  he  (appellant's  president)  has  in  his  mind  or  what  he 
proposes  to  do,  but  of  one  thing  I  feel  confident  from  what 
he  said  that  he  was  not  willing  to  accept  my  proposition 
without  modifications.  Just  what  modifications  he  will 
ask  I  do  not  know,  but  in  sending  you  this  bill  I  am  going 
on  the  presumption  that  Binnian  and  I  will  be  able  to  make 
a  reasonable  if  not  entirely  satisfactory  arrangement  by 
each  making  some  concessions;  but  if  we  do  not  reach  a 
satisfactory  solution  of  the  question  within  a  few  days  I 
will  notify  you,  for  I  am  unwilling  to  engage  in  the  service 
of  the  Acme  Harvester  Co.  for  a  term  of  years,  and  do  all 
that  it  is  possible  for  me  to  do  to  transfer  the  good-will  of 
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the  business  to  them,  unless  I  can  feel  that  I  am  at  least 
reasonably  well  treated." 

The  proposition  made  by  appellee  was  not  simply  an  offer 
to  sell  to  appellant  the  good- will  in  controversy  separate 
and  apart  from  appellee's  personal  service,  as  it  seems  to  be 
considered  by  appellee's  attorneys.  It  stated  that  appellee 
was  "  willin<y  to  engage"  in  appellant's  service  "  in  connec- 
tion with  the  harvester  business  now  in  contemplation." 
It  is  not  an  offer  to  sell  the  good- will  independently.  It 
was  in  substance  an  offer  to  sell  his  own  services  in  obtain- 
ing the  good-will  and  "  transfer  of  the  South  American 
business  as  far  as  my  efforts  can  make  such  transfer  com- 
plete," his  services  to  continue  for  "  one  or  two  years,"  as 
appellant  might  elect.  This  fact  seems  to  have  been  lost 
sight  of  in  the  controversy.  The  suit  is  brought  to  recover 
for  an  alleged  sale  of  the  good-will  merely,  which,  so  far  as 
appears,  appellee  had  at  the  time  no  idea  that  he  could  sell, 
nor  of  offering  to  sell,  apart  from  his  services. 

It  is  further  contended  in  appellee's  behalf,  that  there 
was  an  implied  agreement  on  the  part  of  appellant  to  pur- 
chase and  pay  for  the  South  American  business  based  upon 
the  claim  that  it  was  transferred  to  appellant. by  appellee. 
That  appellant  eventually  obtained  the  trade  of  John  Dunn, 
Son  &  Co.  is  conceded;  that  it  was  transferred  by  appel- 
lee or  through  his  efforts  is  denied.  It  is  not  contended 
that  there  was  ever  any  actual  agreement  to  purchase  nor 
any  actual  transfer  by  appellee.  An  implied  agreement 
can  only  arise  in  case  the  evidence  shows  that  appellant 
knowingly  received  the  trade  in  controversy  and  the  bene- 
fit therefrom  from  appellee,  and  by  reason  of  his  services. 
This  contention  seems  to  require  reference  to  certain  uncon- 
troverted  evidence. 

With  the  matter  of  salary  and  compensation  still  unset- 
tled, appellee  went  to  work  for  appellant  February  3, 1900, 
both  parties  apparently  proceeding  upon  the  assumption 
that  some  agreement  would  be  reached,  but  with  full  recog- 
nition on  the  part  of  appellee  that  a  solution  satisfactory 
to  him  might  not  be  reached.     Appellant  appointed  appel 
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lee  general  manager  of  the  shops  at  Harvey  and  a  notice  to 
that  effect,  dated  February  12th,  was  posted  in  the  shops  by 
appellee.  He  assuined  the  duties  of  that  position.  March 
10th  appellee  wrote  to  appellant  a  long  letter,  in  which  he 
states  that  he  wishes  to  have  a  definite  understanding.  In 
reply  appellant  made  a  counter  proposition  of  a  salary  of 
$4,000  per  annum  and  a  share  in  certain  profits,  which  it 
states,  according  to  appellee's  figures,  would  net  him  about 
$8,000  more.  This  oflFer  appellee  declined  and  left  appel- 
lant's employment.  Thereafter  he  did  what  he  could  to 
prevent  appellant  from  obtaining  the  business  of  John 
Dunn,  Son  &  Co.  but  without  success.  This  employment, 
pending  a  definite  agreement  between  the  parties  and  last- 
ing from  February  3,  1900,  to  March  16th,  created,  doubt- 
less, a  liability  against  appellant  to  pay  for  the  services 
rendered,  on  the  theory  of  an  implied  contract,  and  by 
agreement  between  the  parties  on  the  trial  the  amount  was 
fixed  at  $750. 

It  is  argued  by  appellee's  counsel  that  appellant  post- 
poned notifying  appellee  that  his  proposition  would  not  be 
accepted,  until  it  had  made  arrangements  with  the  New 
York  firm  for  the  latter's  business,  and  it  was  too  late  to 
make  other  arrangements.  It  is  charged  that  "  it  was  a 
clear  case  of  attempting  to  hoodwink  both  Graver  and 
McCuUough."  Appellee,  however,  knew  all  that  time  that 
his  proposition  would  not  be  accepted  and  there  is  evidence 
not  disputed  which  tends  to  show  that  John  Dunn,  Son  & 
Co.  knew  all  the  facts  when  the  contract  was  made  by  them 
with  appellant  for  the  manufacture  of  machines  for  the 
South  American  trade  for  the  ensuing  season.  McCuUough, 
of  the  New  York  firm,  testifies  that  he  was  informed  by 
appellant's  president  early  in  February  that  appellee's 
demand  for  stock  or  an  interest  in  appellant's  business 
would  not  be  complied  with,  and  knew  when  the  contract 
with  appellant  was  made,  that  the  latter  had  not  come  to 
any  definite  agreement  with  appellee.  There  were  sound 
business  reasons,  apparently,  entirely  independent  of  appel- 
lee, why  the  New  York  firm  should  make  the  arrangement 
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with  appellant.  The  latter  by  its  purchase  of  the  personal 
property  of  Harvester  King  Co.  had  become  the  owner  of 
the  patterns,  forms  and  extra  parts  of  the  machines 
furnished  to  the  South  American  trade,  as  well  as  the 
machinery  used  in  their  manufacture.  These  patterns,  as 
McCullough  states  in  a  letter  to  appellee  of  January  lltb.  it 
would  probabl}'  take  a  considerable  time  for  any  other  firm 
to  replace  by  new  ones.  At  the  time  that  letter  was  written 
the  New  York  firm  were  anxious  that  provision  should  be 
made  for  their  supply  of  machines  for  the  coming  season, 
since  the  Harvester  King  Co.  was  going  out  of  business, 
and  the  sale  to  appellant  had  not  yet  been  made.  A|>pel- 
lee  had  been  given  by  the  New  York  house  until  February 
1,  1900,  to  make  arrangements  to  associate  himself  with 
parties  who  could  supply  the  w^ants  of  the  South  American 
trade.  That  house  did  make  an  effort  to  enable  appellee 
to  use  its  patronage  for  his  own  benefit,  but  at  the  same 
time  ^ave  him  to  understand  that  while  doing  this,  they 
could  not  allow  matters  to  be  so  delaved  as  to  endanger 
their  supply  of  machinery  for  the  ensuing  season.  Evi- 
dently John  Dunn,  Son  &  Co.  did  not  regard  appellee  as 
having  any  ownership  in  their  trade,  nor  did  they  place  it 
in  his  hands  to  control  as  he  might  wish.  Thej'  notified 
him  plainly  that  he  could  control  it  only  on  condition  that 
.he  could  arrange  definitely  and  in  apt  time  to  furnish  them 
their  supply  of  machines,  and  that  failing  to  do  this,  they 
would  be  obliged  to  protect  themselves  independently  of 
him.  This  they  finally  did,  and  made  arrangements  with 
appellant.  It  does  not  ap)>ear  that  appellee  could  have 
prevented  the  consummation  of  this  arrangement,  nor,  so 
far  as  we  can  see,  that  he  had  anything  to  do  with  brino:- 
ing, it  about.  He  tried  to  prevent  it  when  he  and  appel- 
lant finally  failed  to  make  a  satisfactory  agreement,  but 
did  not  succeed. 

The  jury  answered  certain  interrogatories  propounded  by 
the  trial  court  of  its  own  motion,  finding,  first,  that  appel- 
lee sold  and  appellant  bought  from  him  the  good-will  in 
controversy;  second,  that  appellee  turned  it  over  to  appel- 
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last;  third,  that  appellant  purchased  and  acquired  it  from 
appellee;  and  fourth,  that  it  was  mutually  understood  tiiat 
appellee  should  be  paid  and  compensated  therefor  by  appel- 
lant. 

There  is  no  real  dispute,  as  we  have  said,  over  the  mate- 
rial facts  upon  which  these  findings  were  based.  It  is  not 
claimed  that  there  was  any  express  contract  of  sale  or  pur- 
chase, that  there  was  ever  any^  actual  transfer  by  appellee 
to  appellant,  that  there  was  any  actual  understanding  or 
agreement  to  pay  appellee  for  the  business  of  Dunn,  Son  & 
Co.,  and  the  question  whether  the  facts,  as  shown  by  undis- 
puted evidence,  created  a  liability  under  the  law,  on  the 
theory  of  an  implied  contract,  is  one  of  law  for  the  court 
rather  than  of  fact  for  the  jury.  If  such  liability  existed 
as  a  matter  of  law,  then  it  was  the  province  of  the  jury  to 
ascertain  the  amount  due.  Ordinarily  there  can  be  no  im- 
plied contract  without  some  agreement  between  the  parties 
as  to  the  subject-matter.  If  such  agreement  is  not  formally 
expressed  it  may  be  presumed  from  facts  and  circumstances 
showing  an  intention,  as,  where  one  knowing^ly  receives  and 
enjoys  services  or  property  from  another,  he  may  be  held 
liable  to  pay  therefor  upon  the  theory  of  an  implied  con- 
tract. Saul  V.  Busenbark,  83  111.  App.  256,  260;  Idem,  184 
111.  343,  347. 

It  is  contended  in  behalf  of  appellant  that  the  good- will 
of  a  business  is  an  intangible  thing,  which  is  an  incident  or 
appurtenant  to  the  business  itself,  and  follows  the  owner- 
ship thereof;  that  it  is  not  capable  of  separation  or  inde- 
pendent ownership,  or  of  being  made  the  subject  of  bargain 
and  sale  except  in  connection  with  the  sale  of  the  business, 
and  that  in  this  case  the  good-will  passed  to  appellant  by 
its  purchase  of  the  business  of  the  Harvester  King  Co. 

The  trial  court  expressed  grave  doubts  whether,  as  a  mat- 
ter of  law,  the  subject-matter  of  this  alleged  contra<5t  con- 
stituted a  property  right  capable  of  transference,  but 
concluded  that  the  interests  of  the  parties  would  be  best 
served  by  sending  the  case  up  at  once,  rather  than  to  grant 
a  new  trial.     The  question  here,  it  should  be  understood, 
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is  not  whether  appellee  could  have  recovered  for  serv- 
ices in  procuring  for  appellant  the  patronage  in  contro- 
versy. The  case  was  not  tried  nor  was  evidence  introduced 
upon  that  theory.  The  question  is  whether  appellee  sold 
}ind  delivered  the  patronage  to  appellant,  making  the  latter 
liable  on  the  theory  of  an  implied  contract  to  pay  its  value 
as  purchase  money.  We  have  here  the  case  of  an  employe 
whose  employer  had  enjoyed  the  good-will  and  patronage 
in  controversy,  claiming  the  right  of  ownership  and  the 
right  to  sell  it  to  a  third  party,  who  had  already  purchased 
of  the  employer  the  business,  a  part  of  which  had  been  the 
supply  of  the  trade  upon  which  the  very  good-will  and 
patronage  claimed  to  have  been  thus  sold,  depended. 

It  is  insisted  by  appellant's  counsel,  that  the  good-will 
of  an  established  business  cannot  be  acquired  or  owned 
by  a  mere  employe.  It  is  true  that  in  this  case  appellee 
enjoyed  the  favor  of  the  New  York  house  and  doubtless 
might  have  himself  enjoyed  its  continued  trade  and  patron- 
age had  he  possessed  the  means  of  carrying  on  the  business 
and  of  supplying  its  wants  for  its  South  American  custom- 
ers. But  he  had  no  such  means.  What  good- will  had  been 
formerly  enjoyed  by  him  and  his  partners,  they  had  trans- 
ferred to  a  corporation  with  which  they  were  connected, 
and  that  corporation  had  transferred  it  to  appellant's 
grantors.  Yet  he  claims  to  have  had  not  merely  an  ability 
to  influence  its  transfer  to  concerns  with  which  he  should 
be  connected,  but  its  absolute  ownership  independent  of  the 
business  which  supplied  the  wants  of  the  trade.  And  yet 
it  is  clear  that  there  could  be  no  such  trade  or  patronage — 
it  could  not  exist — independently  of  an  abilit)^  to  supply  the 
machines  which  that  trade  demanded.  This  consideration 
alone  would  seem  to  dispose  of  the  claim  that  the  good- 
will, or  patronage  and  trade  in  controversy,  had  become  a 
property  right  of  appellee.  The  interest  of  appellee  in  the 
good-will  in  this  case  was  the  confidence  of  John  Dunn,  Son 
&  Co.,  in  work  done  under  his  supervision,  and  personal 
good-will  toward  and  confidence  in  him  personally.  This 
was  something  which  could  not  be  bought  or  sold.     JVIande- 
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ville  V.  Harman,  42  N.  J.  Equity,  185.  In  the  case  of  Dou- 
thart  V.  Logan,  86  111.  App.  294,  after  a  consideration  of  the 
general  question  the  conclusion  was  reached  that  good-will 
can  not  exist  as  to  other  than  purely  corameroial  or  trade 
partnerships  or  business  of  that  nature,  except  by  special 
contract.  See  cases  there  cited.  The  court  quotes  from 
Colly er  on  Partnerships,  Vol.  1,  Sec.  117,  where  it  is  said  : 
"  In  a  business  of  a  professional  nature,  as  that  of  an  attor- 
ney or  apothecary,  the  good- will  attaches  to  the  person 
rather  than  to  any  other  subject.  Such  part  of  it  as  is  not 
personal  is  so  small  that  equity  will  not  regard  it  as  matter 
of  sale  even  where  the  partnership  is  without  articles." 
The  good-will  which  appellee  claims  to  have  sold  and  deliv- 
ered in  the  case  at  bar,  is  of  the  same  nature  as  that  of  a 
lawyer  or  doctor,  **  entirely  personal,  consisting  in  the 
integrit}^  and  ability  of  the  individual"  (2  Bates  on  Part. 
Sec.  6t)8),  and  incapable,  we  think,  of  transference  except  by 
special  contract,  which  in  this  case  did  not  exist.  In  Smith 
V.  Gibbs,  4i  New  Hamp.  335,  345,  it  is  said  that  a  contract 
of  sale  of  a  business  with  its  good- will  *'  does  not  include 
the  popularity  and  personal  qualities  of  the  seller,  which 
are  not  transferable."  In  the  case  at  bar  the  good-will  in 
controversy,  so  far  as  appellee  was  concerned,  was  merely 
his  own  popularity  and  personal  qualities,  which  gave  him 
the  confidence  of  the  special  customer.      ^ 

We  are  told  by  appellee's  attorney  that  the  definition  of 
good- will  has  been  expanded  of  late  in  decided  cases,  and 
that  it  is  the  whole  advantage,  whatever  it  may  be,  of  the 
reputation  and  connection  of  a  firm  or  individual,  built  up 
by  years  of  honest  work.  The  question  is  not  in  this  case 
as  to  what  appellee's  so-called  good-will  consists  of,  but 
whether  it  is  a  salable  commodity  apart  from  his  personal 
services  in  connection  with  it,  which,  of  course,  he  might 
contract  to  sell,  but  which  it  is  not  claimed  he  did  sell. 
We  are  cited  among  others  to  the  case  Tichenor  v.  New- 
man, 186  111.  264,  as  sustaining  appellee's  contention.  But 
that  case  was  a  suit  for  breach  of  contract  by  one  physician 
against  another,  who,  for  the  more  effectual  transfer  of  the 
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good-will  of  his  business  which  he  had  sold  out,  had  entered 
into  certain  undertakings  which  he  failed  to  carry  out.  The 
case  has  no  bearing,  so  far  as  we  can  see,  upon  the  question 
under  consideration  here.  Counsel  on  both  sides  have  dis- 
played industry  in  examination  and  citation  of  authorities 
which  we  have  considered,  but  no  good  purpose  can  be 
served  by  their  further  discussion. 

For  the  reasons  indicated  the  judgment  of  the  Superior 
Court  will  be  reversed  with  a  finding  of  facts,  and  judg- 
ment entered  here  for  the  amount  as  to  which  there  is  no 
controversy,  viz.,  $750. 

Mr.  Justice  Stein  took  no  part  in  the  decision  of  this 
case. 
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illl      64l( 

1.  Municipal  Corporations-- W7ien  Notice  of  Defective  Sidewalk 
Will  Be  Presumed, — Wliere  a  hole  in  a  sidewalk  has  been  in  existence 
or  several  months,  the  city  will  be  presumed  to  hav^e  had  notice  of  its 
existence. 

2.  Damaoes— 7n«^neo^ion  to  Jury  to  Consider  all  the  Facts  and  Cir^ 
cumstances  Proved  by  the  Evidence  in  Assessing,  Proper.— An  instruc- 
tion to  the  jury  to  consider  all  the  facts  and  circumstances  proved  by 
the  evidence  in  determining  the  amount  of  damages,  is  proper. 

8.  Sa^e— Properly  Allowed  for  Plaint iff^s  Suffering  in  Mind  and 
Body,  and  Future  Suffering  and  Loss  of  Health,— DaLinages  in  a  per- 
sonal injury  case  for  injuries  resulting?  from  a  defective  sidewalk  may 
properly  be  assessed  for  plaintiffs  suffering  in  mind  and  body,  if  any, 
resulting  from  her  physical  injuries,  and  for  future  suffering  and  loss  of 
health  resulting  from  such  injuries.  ** 

Trespass  on  the  Case,  for  pei-sonal  injuries.  Appeal  from  the  CircHit 
Court  of  Cook  County;  the  Hon.  George  W.  Patton,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Af- 
firmedr    Opinion  filed  December  4, 1003. 

John  E.  Owens,  city  attorney,  for  appellant;  William  J. 
SrAPLETON,  of  counsel. 

Gforoe  Lauder  Turnbull, attorney  for  appellee;  Edward 
Maher,  of  counsel. 
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Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $3,000,  recovered 
by  appellee  against  appellant  for  injuries  sustained  by  her 
from  falling  into  a  hole  in  a  board  sidewalk  caused  by  one 
of  the  boards  being  entirely  gone.  The  accident  happened 
in  the  evening  after  dark.  Appellee  had  never  been  over 
the  sidewalk  before.  The  jury  found  she  was  in  the  exer- 
cise of  ordinary  care  for  her  safety,  and  we  see  no  reason 
for  disturbing  the  finding. 

Under  an  appropriate  allegation  in  the  declaration  the 
following  ordinance  of  appellant  was  received  in  evidence  : 

"  It  shall  be  the  duty  of  all  policemen  to  take  note  of  all 
defects  in  sidewalks,  and  when  out  of  repair  *  *  * 
report  the  same,  and  all  defects,  to  the  department  of  public 
works,  and  see  to  the  enforcement  of  this  article." 

For  tl^fB  purpose  of  showing  actual  notice  to  the  city  of 
the  defective  sidewalk  the  court,  over  the  objection  of  appel- 
lant's counsel,  admitted  evidence  tending  to  prove  that  the 
attention  of  one  of  appellant's  ix»licemen  was  called  to  the 
condition  of  the  sidewalk  shortly  before  the  accident.  This 
evidence  it  is  now  claimed  was  incompetent,  and  Joliet  v. 
Looney,  159  111.  471,  is  cited  in  support  of  the  contention. 
We  think  that  case  sustains  the  ruling  of  the  trial  court. 
There  it  was  held  that  notice  to  a  policeman  is  notice  to 
the  city,  where  he  w^as  charged  with  the  duty  of  reporting 
defects  in  sidewalks  by  writing  in  a  book  kept  for  such  pur- 
pose with  the  knowledge  of  the  superintendent  of  streets, 
who  resorted  to  such  reports  for  information.  Whether 
there  was  an  ordinance  creating  the  duty  does  not  appear 
in  the  report  of  the  case.  It  is  altogether  likely,  however, 
(see  same  case  under  title  Looney  v.  Joliet,  49  111.  App. 
621),  that  there  was  no  ordinance,  but  simply  a  practice  of 
requiring  policemen  to  report  defects.  In  the  case  at  bar 
they  were  required  to  do  so  by  the  express  terms  of  the 
ordinance.  In  Reid  v.  City,  83  111.  App.  654,  also  cited  by 
appellant,  the  ordinance  was  not  proven,  and  the  duty  of 
the  police  to  report  defects  not  shown;  and  for  that  very 
reason  it  was  held  that  notice  to  the  police  was  not  notice 
to  the  city.     At  all  events  the  alleged  error  in  admitting 
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the  evidence  was  harmless.  The  proof  of  constructive 
notice  by  reason  of  the  existence  of  the  hole  for  several 
months  before  the  accident  was  ample,  and  appellant  offered 
no  evidence  in  that  regard  nor  as  to  the  happening  of  the 
accident. 

The  sixth  instruction  given  for  appellee  is  objected  to 
because  it  directed  the  jury  in  determining  the  amount  of 
damages  to  consider  "  all  the  facts  and  circumstances  proven 
by  the  evidence."  An  instruction  worded  the  same  way 
was  approved  by  this  court  in  West  Chicago  St.  Ry.  Co.  v. 
Dougherty  (opinion  filed  October  30, 1903),  and  the  reasons 
for  the  approval  are  the  same  here  as  there.  Nor  was  the 
instruction  wrong  because  it  permitted  damages  to  be 
assessed  for  appellee's  "  suffering  in  mind  and  body,  if  any, 
resulting  from  such  physical  injuries  and  such  future  suf- 
fering and  loss  of  health,  if  any,"  etc.  Ry.  Co.  v.  Brown, 
193  ill.  277;  Ry.  Co.  v.  Taylor,' 170  111.49;  Ry.  Co.  v.  Ser- 
fass,  153  111.  384;  Chicago  v.  McLean,  133  HI.  152;  Ry.  Co. 
V.  Martin,  111  111.  219;  R.  R.  Co.  v.  Stables,  62  111.  313. 

The  objections  to  appellee's  fifth  instruction  are  not  well 
taken. 

There  is  some  conflict  in  the  proof  as  to  whether  the 
injuries  complained  of  are  the  result  of  the  accident,  but 
we  are  of  opinion  that  the  great  preponderance  of  the  evi- 
dence shows  such  to  have  been  the  case.  Reversal  is  also 
urged  because  of  the  misconduct  of  appellee's  counsel  in 
persistently  exhibiting  before  the  jury  one  of  appellee's 
ovaries  which  had.  been  removed  from  her  person  after  the 
accident,  notwithstanding  the  court's  repeated  admonitions 
and  directions  to  the  contrary.  If  the  record  showed  or 
at  all  tended  to  show  any  harm  resulting  to  appellant  from 
the  acts  of  counsel,  we  would  reverse  on  that  ground  alone. 
The  damages  awarded,  however,  are  quite  reasonable  and 
the  proof  leaves  no  doubt  as  to  appellant's  liability. 

The  judgment  is  affirmed. 
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r2ii8  i88|Edwin  1.  Potter  et  ah  t.  Fitchburg  Steam  Engine  Co, 

et  al. 

1.  Novation— Jn  Order  to  Establish,  Proof  Must  be  Clear.— In 
order  to  establisli  a  novation  the  proof  must  be  clear  and  convincing. 
The  presumption,  in  the  absence  of  such  proof,  is  that  there  was  no 
novation. 

2.  Pleadings— Jf/ien  They  Can  be  Used  as  Evidence  by  Way  of 
Admission, — Pleadings  can  be  used  only  against  the  party  whose  plead- 
ings they  are,  as  evidence  by  way  of  admission  made  by  him,  and  are 
open  to  explanation  and  rebuttal,  unless  sworn  to  with  knowledge  of 
the  facts. 

3.  Estoppel— Pr/ia<  is  Necessary  to  Render  an  Estoppel  in  Pais 
Binding  upon  a  Person,— An  estoppel  in  pais,  to  be  binding  upon  the 
party  against  whom  it  is  claimed,  must  be  established  by  clear  and 
convincing  evidence,  and  is  only  sanctioned  in  order  to  prevent  the 
perpetration  of  fraud  or  to  effectuate  justice;  and  it  must  appear  also 
before  it  can  be  invoked  that  the  party  seeking  its  application  must 
have  changed  his  condition  or  conduct  in  consequence  of  statements  or 
declarations  made  or  acts  done  by  the  party  against  whom  the  estoppel 
is  invoked. 

4.  Equity  Practice— 3faffcr«  Not  Brought  to  the  Attention  of  the 
Master  by  Objection  or  Raised  by  Exception  Before  Court  Are  Waived. — 
A  point  which  is  not  raised  before  the  master,  by  an  objection  or 
exception  to  his  report,  is  considered  as  waived. 

5.  Same— OM.s/om  of  Master  in  Allowing  Counsel  to  Make  Draft  of 
Findings  Without  Notice  to  Opposing  Counsel  Not  to  be  Commended:— 
The  custom  of  the  master  in  allowing  counsel  to  make  a  draft  of  find- 
ings and  conclusions  without  notice  to  the  opposing  counsel,  is  not  to 
be  commended. 

6.  Equity  Flradi^q— Matter  Relied  Upon  as  a  Defense  lUiust  be 
Stated  in  the  Ansu^r,— As  a  general  rule,  any  matter  relied  upon  in 
equity  as  a  defense  must  be  stated  in  the  answer,  and  it  is  not  sufficient 
to  be  availed  of  as  a  defense,  that  it  appears  in  the  evidence. 

7.  Qauk- Where  Estoppel  is  Relied  Upon  as  a  Defense. —When  an 
estoppel  is  relied  upon  in  equity  as  a  defense,  and  it  is  such  that  it  can 
be  pleaded,  it  should  be  directly  and  precisely  alleged,  and  must  be 
pleaded  with  particularity  and  certainty. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chbtlain,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1902.  Reversed  and  remanded, 
with  directions.    Opinion  filed  December  3,  1903. 

Statement. — The  Equitable  Trust  Company  as  trustee, 
and  the  appellants  Potter,  Gormley  and  Ilately  as    com- 
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plainants,  filed  a  bill  against  the  Chicago  Beach  Hotel 
Company  and  the  appellees,  the  Northern  Trust  Com- 
pany as  trustee,  Davidson  &  Sons,  a  corporation.  Fitch- 
burg  Steam  Engine  Co.,  Whittemore,  Tolman,  Witters, 
Milliken,  Commercial  Loan  &  Trust  Co.,  and  others  who 
have  not  appeared  as  appellees  in  this  court,  for  the 
purpose  of  foreclosing  a  trust  deed  made  by  said  Hotel 
Company  to  said  Northern  Trust  Company  as  trustee,  dated 
January  5,  1893,  to  secure  an  issue  of  $250,0(>0.  of  bonds  of 
the  Hotel  Company,  which  will  be  more  specifically  de- 
scribed later;  for  the  appointment  of  a  receiver  of  the 
properties  of  the  Hotel  Cothpany  who  should  have  power  to 
operate  the  company's  hotel;  for  an  accounting  of  the 
number  and  amount  of  said  bonds,  as  well  as  of  another 
issue  of  bonds  made  by  the  Hotel  Company,  hereafter  more 
specifically  described,  and  for  a  decree  against  the  Hotel 
Company  to  pay  the  amount  due  on  said  first  bonds  not 
pledged  or  deposited,  and  such  part  of  the  amount  found  due 
on  said  first  bonds  pledged  or  deposited  as  security  for  said 
second  bonds  as  might  be  necessary  to  pay  the  amount  found 
due  on  said  second  bonds  outstanding,  as  well  as  all  amounts 
advanced  for  rent,  insurance  and  taxes,  with  the  6osts,  solic- 
itors' and  trustees'  fees,  and  in  default  of  payment  that  the 
property  of  the  Hotel  Company  be  sold  to  satisfy  the  sev- 
eral amounts  found  due;  also  that  the  affairs  of  the  Hotel 
Company  may  be  closed  and  the  corporation  dissolved,  and 
for  general  relief. 

The  bill  also  contains  divers  allegations  as  to  matters 
which  will  hereinafter  be  stated  in  the  findings  of  the 
master  and  court.  The  appellees  all  answered,  but  the  Hotel 
Company  and  the  other  defendants  made  default.  Issues 
were  made  and  the  cause  referred  to  a  master  to  take  proof 
and  report  his  conclusions,  which  was  done.  Objections  to 
the  master's  report  were  ordered  to  stand  as  exceptions, 
and  the  cause  heard  before  the  chancellor  upon  the  mas- 
ter's report  and  exceptions  thereto,  and  upon  evidence 
taken  and  offered  in  open  court,  in  the  matter  of  the 
master's  fees  for  his  said  report  in  said   cause,  which  evi- 
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dence  was  filed  in  the  Superior  Court  March  29,  1902,  The 
chancellor  overruled  certain  of  the  exceptions  to  the  mas- 
ter's report  and  sustained  others  in  so  far  as  the  findings 
of  fact  and  conclusions  of  the  master  were  in  con- 
flict with  the  decree  which  was  entered.  The  Hotel  Com- 
pany and  the  complainants  Potter,  Gormley  and  Hately 
have  appealed  from  the  decree  and  have  assigned  joint  and 
several  errors.  The  Hotel  Company  has  also  assigneti 
separate  errors. 

The  master  in  his  report,  among  others  not  necessary  to 
be  stated,  made  the  following  findings  of  fact  in  substance, 
which  have  a  basis  in  the  allegations  of  the  pleadings  and 
are  all  sustained  by  the  evidence,  to  wit:  March  1,  1892, 
one  Morgan  made  a  lease  to  Eaton  &  Chapman,  of  the  prem- 
ises on  which  is  now  situated  tlie  Chicago  Beach  Hotel, 
for  a  term  of  ninety  years.  The  Hotel  Company  was 
incorporated  with  a  capital  stock  of  $250,000  in  shares  of 
$100  each,  for  the  purpose  of  operating  a  hotel  and  acquir- 
ing real  estate  and  erecting  buildings  for  that  purpose. 
Eaton  &  Chapman  assigned  said  lease  to  the  Hotel  Com- 
pany January  25,  1893.  January  5,  1893,  the  Hotel  Com- 
pany executed  250  bonds  of  $1,000  each,  payable  January 
1,  1901,  with  interest  coupons  of  $30  each,  attached  to  the 
bonds  and  payable  semi-annually,  to  secure  which  the  Hotel 
Company  made  the  trust  deed  sought  to  be  foreclosed  by 
the  bill  to  the  Northern  Trust  Co.  as  trustee,  which  was 
duly  acknowledged,  recorded,  and  is  hereinafter  called  the 
first  trust  deed.  The  Hotel  Company,  in  its  business,  for 
value  and  in  good  faith,,negotiated  all  said  bonds  except 
eight.     These  bonds  will  be  referred  to  as  the  first  bonds. 

August  11,  1893,  the  Hotel  Company  was  insolvent,  and 
on  that  day  Vories  and  others  filed  a  creditor's  bill  against 
it  in  the  Circuit  Court  of  Cook  County,  under  which  the 
complainant,  the  Equitable  Trust  Company,  was  appointed 
receiver,  and  accepted  the  appointment. 

Immediately  thereafter  the  bondholders  and  creditors  of 
the  Hotel  Company,  and  others  interested  in  it,  held  various 
meetings,  which  resulted  in .  an  agreement,  of  date  August 
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24,  1893,  called  a  re-organization  agreement,  which  will  be 
referred  to  as  the  first  agreement,  and  was  executed  by  a 
larfl^e  number  but  not  all  of  the  stockholders,  bondholders 
and  creditors  of  the  Hotel  Company.  This  agreement  pro- 
vides, among  other  things  not  material  to  be  stated,  "  that 
all  of  the  said  bonds  *  *  *  shall  be  surrendered  by 
the  holders  thereof,  together  with  the  deed  of  trust  secur- 
ing the  same,  to  the  said  receiver,  or  to  the  other  proper 
representatives  of  the  said  corporation,  in  order  that  the 
same  *  *  *  may  be  canceled;  and  that  all  of  the  shares 
of  the  capital  stock  of  said  corporation  shall  be  turned  over 
and  delivered  to  the  said  receiver,  or  to  some  other  proper 
person  to  be  selected  by  the  committee  hereinafter  provided 
for,  in  order  that  the  said  shares  of  stock  may  be  controlled, 
used  and  voted  in  the  common  interest  of  all  the  under- 
signed, until  the  other  bonds  of  said  corporation  to  be  issued 
as  hereinafter  provided,  shall  have  been  paid  or  redeemed, 
by,  or  for,  said  corporation  in  accordance  with  the  terms  of 
said  bonds,  and  also  that  bonds  of  a  number  and  amount 
specified  a^i^gregating  $400,0{»0  par  value  should  be  executed 
and  delivered  by  the  Hotel  Company,  to  be  divided  among 
those  of  the  subscribers  to  the  agreement  who  have  just 
claims  against  the  company,  in  settlement  therefor,  in  an 
amount  equal  to  such  claims  respectively;  also  that  the  last 
named  bonds,  hereinafter  called  the  second  bonds,  should 
be  due  eight  years  after  the  date  of  said  agreement,  should 
bear  six  per  cent  interest,  payable  semi-annually,  and  be 
secured  by  trust  deed  on  the  property  of  the  company;  also 
that  Jacob  L.  Loose,  Anthony  Shmitt  and  John  C*  Carroll 
should  be  and  were  appointcid  a  committee  to  represent  the 
interests  of  the  undersigned,  severally  and  collectively, 
*  *  *  and  said  committee  shall  also,  by  themselves,  or 
by  an  attorney  or  attorneys  of  their  selection,  represent  and 
act  for  the  interests  of  the  undt,^rsigned,  as  the  said  com- 
mittee and  the  said  attorney,  or  attorneys,  shall  deem 
proper;"  also  that  this  committee  should  hold  in  escrow  t^e 
capital  stock  of  the  company,  with  power  to  vote  the  same, 
and  provides  for  the  payment  of  the  expenses  of  the  receiver- 
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shipj  the  payment  of  interest  on  $75,000  of  the  company's 
bonds  which  P^ad  been  sold,  and  the  claims,  of  all  the  com- 
pany's creditors,  amounting  respectively  to  not  more  than 
S500,  which  the  copimittee  were  authorized  to  compromise 
at  fifty  cents  on  the  dollar,  and  lastly,  for  the  retirement  or 
paj'^ment  of  said  $400,000  of  bonds  provided  to  be  issued. 
It  was  recited  in  this  agreement  also  that  the  company  had 
pledged  $167,000  worth  of  said  first  bonds  at  their  par 
value  as  collateral  security  for  different  claims  against  the 
company;  also  that  ''  It  is  the  desire  of  the  undersigned, 
who  compose  the  stockholders  of  said  company,  and  the 
bondholders  of  said  company,  and  the  persons  having  just 
claims  and  demands  against  said  company,  that  the  business 
of  said  company,  as  heretofore  carried  on,  shall  be  continued 
for  the  benefit  of  all  persons  concerned  in  said  company.'' 

The  master  also  finds  that  said  Loose,  Shmitt  and  Carroll 
acted  as  a  re-organization  committee  under  said  agreement 
and  selected  the  Equitable  Trust  Co.  as  the  depository  and 
medium  through  which  said  first  bonds  should  be  surren- 
dered and  said  second  bonds  should  be  delivered;  that  before 
any  of  said  first  bonds  were  deposited  with  the  Equitable 
Trust  Co.,  and  before  it  delivered  any  of  said  second  bonds, 
said  re-organization  committee  and  its  various  members 
notified  said  Trust  Company  that  as  it  received  any  of  said 
first  bonds,  the  Trust  Company  should  retain  the  same 
until  all  of  said  first  bonds  should  be  deposited  with  it, 
and  that  it  should  then,  and  not  until  then,  cancel  said 
first  bonds,  and  that  until  all  said  first  bonds  should  be 
so  deposited  said  Trust  Company  should  hold  those  depos- 
ited uncanceled,  and  as  collateral  security  for  the  second 
bonds  proposed  to  be  issued,  and  that  said  instructions 
were  never  in  any  manner  revoked  oi:  altered;  also  that 
$216,000  of  said  first  bonds  were  deposited  by  the 
holders  and  owners  thereof  with  said  Trust  Company 
between  October  17  and  December  9,  1893,  and  that 
none  of  such  depositors  at  or  before  the  time  of  their  re- 
spective deposits  of  bonds,  or  by  depositing  the  same,  or  by 
any  act  or  deed,  intended  to  surrender  the  lien  of  said  first 
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trust  deed  as  security  for  said  first  bonds,  but  that  they 
deposited  the  same  for  the  purpose  of  having  them  held  by 
the  Trust  Company  unsurrendered  and  unpaid  and  as  col- 
lateral security  for  the  said  second  bonds,  and  until  all  said 
first  bonds  should  be  deposited  with  the  Trust  Company 
and  canceled,  together  with  said  first  trust  deed;  that  said 
Equitable  Trust  Co.  complied  with  the  said  directions  of 
the  committee,  and  none  of  said  first  bonds  deposited  with 
it  have  in  fact  been  canceled,  and  it  has  now  in  its  posses- 
sion said  $216,000  of  said  first  bonds,  and  holds  the  same 
for  the  benefit  of  and  as  security  for  the  owners  of  such  of. 
said  issue  of  said  second  bonds  as  are  now  outstanding. 

The  master  also  finds  that  the  appellee  Davidson  &  Sons 
signed  said  first  agreement,  and  at  the  time  of  signing 
owned  absolutely  or  equitably  $13,000  of  said  first  bonds, 
$6,000  of  which  are  now  held  by  the  appellee  Tolman,  who 
received  them  in  the  year  1893  as  collateral  security  for  a 
debt  owing  to  him  from  Davidson  &  Sons;  that  another  of 
said  Davidson  &  Sons'  bonds  was  turned  over  by  it  to  the 
appellee,  the  Commercial  Loan  &  Trust  Co.,  as  collateral 
security  for  a  debt,  and  the  remaining  six  of  said  Davidson 
&  Sons'  bonds  were  offered  in  evidence  by  the  appellee 
Whittemore;  tHat  November  10,  1893,  Davidson  &  Sons 
notified  the  Hotel  Company,  the  Trust  Company  and  the 
re-organization  committee  that  it  had  elected  to  withdraw 
from  said  first  agreement,  disavowed  the  same,  and  would 
insist  that  it  was  void  and  Davidson  &  Sons  was  not  bound 
thereby. 

The  master  also  finds  that  said  second  bonds  were  dul}^ 
executed  in  furtherance  of  said  first  agreement,  authenti- 
cated by  the  Trust  Company  and  disposed  of  by  it  in  good 
faith,  for  value  received  by  the  Hotel  Company  to  the  amount 
of  $376,000  face  value,  to  the  holder^  of  said  first  bonds 
and  creditors  of  the  Hotel  Company,  prior  to  any  defaults 
in  the  payment  of  any  of  them  or  of  interest  thereon,  and 
they  are  now  outstanding;  that  the  Trust  Company  holds 
the  remaining  $24,000  face  value  of  said  second  bonds;  that 
the  owners  of  said  first  bonds  received  said  second  bonds  in 
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exchange  at  face  value,  and  the  persons  holding  said  first 
bonds  as  collateral  security  received  in  exchange  said  sec- 
ond boiids  only  to  the  amount  of  their  claims  respectively, 
and  not  to  the  amount  of  the  security  therefor,  and  that 
creditors  of  the  Hotel  Company  received  bonds  only  to  the 
amount  of  their  claims,  and  that  the  said  second  bonds  so 
delivered  were  delivered  in  accordance  with  the  provisions 
of  said  first  agreement  and  said  instructions  to  the  Trust 
Company  by  said  re-organization  committee,  which  instruc- 
tions were  never  in  any  manner  revoked,  altered,  chanired 
or  deviated  from;  that  the  Hotel  Company  duly  executed 
its  trust  deed  to  the  Equitable  Trust  Company  as  trustee  to 
secure  said  second  bonds,  thereby  conveying  said  leased 
property,  with  the  buildings  and  improvements  thereon, 
and  personal  property  in  the  buildings,  which  deed  was 
duly  acknowledged  and  recorded,  and  will  be  referred  to 
as  the  second  trust  deed. 

This  trust  deed  contains,  among  others,  the  following 
recital : 

"  That  the  Chicago  Beach  Hotel  Company 'has  hereto- 
fore issued  bonds  which  it  desires  to  retire,  and  is  also 
otherwise  indebted  to  divers  persons,  the  payment  of  which 
indebtedness  it  desires  to  secure,'  and  a  further  recital  that 
the  Hotel  Company  '  was,  by  a  resolution  properly  adopted 
for  the  purpose  of  retiring  said  bonds,  and  of  securing  said 
indebtedness,  authorized  to  execute  and  deliver  said  660 
bonds,  aggregating  ^400,000 '» and  has  a  covenant  that 
the  premises  thereby  conveyed  'are  free  from  all  other  and 
former  grants,  mortgages,  liens,  incumbrances,  and  from 
taxes,  assessments  and  sales  thereof,  of  any  name,  kind, 
nature  or  description,  whatsoev<3r.' " 

The  master  further  finds  that  the  Equitable  Trust  Co. 
acted  as  receiver  of  the  Hotel  Company  until  February  2n, 
1894,  when,  pursuant  to  an  order  of  court,  it  turned  over  to 
the  Hotel  Company  all  the  property  held  by  it  as  receiver, 
and  thereafter  the  Hotel  Company  managed  its  business 
until  December,  1805;  that  November  21,  1895,  said  Mor- 
gan gave  notice  to  the  Hotel  Company  and  Trust  Company 
of  a  default  in  the  })ayment  of  rent  under  the  said  lease 
aggregating  the  sum  of  §7,500,  and  that  if  the  default  con- 
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tinned  thirty  days  he  would  declare  the  lease  terminated; 
that  December  13,  1895,  the  owners  of  about  nine-tenths  of 
said  second  bonds  made  a  second  re-organization  agreement, 
by  which  the  appellants  Potter,  Gormley  and  Hately  were 
appointed  a  committee  thereunder,  and  the  legal  title  of  all 
bonds  deposited  with  that  committee,  it  was  thereby  pro- 
vided, should  be  vested  in  them,  and  they  were  thereby 
<iuthorized  to  commence  proceedings  to  foreclose  said  second 
trust  deed;  that  under  date  of  January  11,  1895,  said  Mor- 
gan again  notified  the  Hotel  Company  and  Trust  Company 
that  default  had  been  made  in  the  provisions  of  said  lease 
to  insure  the  building  and  to  pay  rent  amounting  to  $6,250, 
and  if  said  default  should  continue  for  thirty  days  he  would 
declare  the  lease /terminated;  that  the  Hotel  Company  failed 
to  pay  rent  for  September,  1894,  and  up  to  December  22, 
1895,  amounting  to  $17,083.33,  and  failed  to  pay  taxes  of 
1894  and  1890  amounting  to  $5,604.16,  and  refused  to  insure 
its  building,  and  the  cost  of  such  insurance  amounted  to 
$8,138.03,  in  all  $30,886.12,  and  to  prevent  a  forfeiture  of 
the  lease  said  appellants  Potter,  Gormley  and  Hately,  as  a 
committee,  with  the  knowledge  and  consent  of  the  Trust 
Company,  paid  said  rent,  taxes  and  insurance,  which,  with 
interest,  amounted  to  $40,899.44,  and  such  advances  were 
proper,  reasonable  and  necessary. 

The  master  also  finds  that  of  said  first  bonds  there  were 
outstanding  and  held  as  follows  :  $8,000,  being  eight  bonds 
which  were  never  issued  for  value,  and  held  by  the  Trust 
Company  as  custodian,  wnich  should  be  surrendered  and  can- 
celed; one  bond  of  $1,000,  held  and  owned  by  appellee  Wit- 
ters, with  interest  coupons  attached,  on  which  there  was  due 
$1,379.50;  one  bond,  $1,000,  with  interest  coupons  attached, 
owned  by  the  appellee  Commercial  Loan  &  Trust  Co.,  on 
which  there  was  due  $1,379.50;  seven  bonds,  $7,000,  with 
interest  coupons  attached,  owned  by  appellee  Whittemore, 
on  which  there  was  due  $9,351.25;  six  bonds,  $6,000,  with 
interest  coupons  attached,  owned  by  appellee  Tolman,  on 
which  there  was  due  $8,277;  one  bond,  $1,000,  with  interest 
coupons  attached,  owned  by  appellee  Mulliken,  on  which 
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/there  was  due  $1,379.50;  ten  bonds,  with  interest  coupons 
attached,  held  and  owned  by  the  complainants  Potter, 
Gormley  and  Hately  as  collateral  security  for  a  note  ot 
$5,000,  made  by  the  Hotel  Company,  on  which  there  was 
due  $5,000;  the  remainder  of  said  first  bonds,  216  in  num- 
ber, amounting  to  $'216,000,  with  interest  coupons  attached, 
on  which  there  was  due  $337,806,  and  owned  by  the  com- 
plainants Potter,  Gormley  and  Hately  as  said  re-organiza- 
tion committee. 

The  master  also  finds  that  the  Hotel  Company  failed  to 
pay  divers  interest  coupons  on  said  first  bonds,  rent  reserved 
on  said  lease,  and  taxes  when  due,  and  that  such  defaults 
continued  for  more  than  ninety  days  prior  to  the  filing  of 
the  bill,  and  by  reason  thereof  the  legal  and  equitable  hold- 
ers and  owners  of  more  than  a  majority  of  said  first  bonds 
declared  the  whole  principal  thereof  due  and  payable,  pur- 
suant to  the  terras  of  said  first  trust  deed;  that  after  said 
defaults  had  continued  for  more  than  ninety  days  said 
holders  and  owners  requested  the  Northern  Trust  Com- 
pany, as  trustee,  to  foreclose  said  first  trust  deed,  which  it 
failed  to  do. 

The  master  then  proceeds  to  find  the  several  proportional 
amounts  due  to  the  several  holders  of  said  first  bonds  to 
which  they  were  entitled,  because  of  the  issuing  to  them  of 
said  second  bonds  in  exchange  for  said  first  bonds,  which 
it  is  unnecessary  to  state;  also  that  the  complainants  in  the 
bill,  by  reason  of  said  defaults  of  the  Hotel  Company,  after 
the  same  had  continued  more  than  three  months  before  the 
bill  was  filed,  elected  to  and  did  declare  all  of  said  second 
bonds  due  and  payable;  also  the  several  amounts  due  to  the 
different  holders  and  owners  of  said  second  bonds,  which 
need  not  be  stated;  also  that,  by  a  decree  of  June  1,  1896, 
a  mechanic's  lien  was  found  in  favor  of  appellee  Fitchburg 
Steam  Engine  Co.  against  the  Hotel  Company,  subject  to 
the  lien  of  said  first  bonds,  which  were  then  outstanding, 
on  which  there  was  due  and  unpaid  $8,077.14;  also  that 
the  Northern  Trust  Co.  was  entitled  to  $500  for  trustee's 
fees,  and  $500  solicitor's  fees,  pursuant  to  the  terms  of  said 
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first  trust  deed,  which  was  a  prior  lien  to  that  of  said  first 
bonds;  also  that  there  was  due  to  the  Equitable  Trust  Co. 
$500  for  its  services,  and  to  complainants'  solicitor's  $7,500. 

The  master  then  finds  that  the  liens  to  the  several  jiar- 
ties  for  the  said  respective  amounts  due  to  them  should  be  as 
follows  :  First,  The  Northern  Trust  Co.;  second,  complain- 
ants' solicitors'  fees;  third,  complainants  Potter,  Gormley 
and  Hately  for  rent,  insurance  and  taxes;  fourth,  complain- 
ants Potter,  Gormley  and  Hately  on  said  first  bonds, 
specifyino;  the  same  as  hereinbefore  stated;  fifth,  Fitch- 
burg Steam  Engine  Co.;  sixth,  complainants  Potter, 
Gormley.  and  Hately,  and  other  holders  of  said  second 
bonds,  on  said  second  bonds,  after  credits  respectively 
b^ing  made  on  such  amount?  by  reason  of  such  holders 
being  also  holders  of  said  first  bonds.  The  master  recom- 
mends that  the  said  first  trust  deed  be  foreclosed  in  default 
of  payment  by  the  Hotel  Company  of  the  several  amounts 
so  found  due  and  secured  by  it,  and  in  case  of  a  sale  and 
any  deficiency,  that  the  complainants  have  a  deficiency 
decree  and  execution  therefor. 

The  decree  which  was  entered  by  the  chancellor  makes 
the  same  findings  of  fact  substantially  as  those  hereinbefore 
recited  as  being  made  by  the  master,  and  in  addition  finds 
the  total  amounts  due,  with  accrued  interest,  to  the  several 
parties  in  interest  up  to  March  1,  1902,  though  the  decree 
was  entered  the  following  July  loth. 

In  addition  to  the  said  findings  of  the  master  the  court 
also  finds  that  the  present  holers  and  owners  of  the  said 
Davidson  &  Sons'  bonds,  viz.,  Tolman,  Whittemore  and 
the  Commercial  Loan  &  Trust  Co.,  became  such  before  said 
Davidson  &  Sons  signed  said  agreement  and  without  anv 
notice  thereof,  and  that  said  bonds  were  never  surrendered 
or  delivered  pursuant  to  said  agreement;  also  that  there 
was  due  to  the  complainants  Potter,  Gormley  and  Hately 
on  account  of  said  ten  first  bonds  which  they  held  as  col- 
lateral security  for  the  Hotel  Company's  $5,000  note,  the 
sum  of  $8,068.80;  also  that  none  of  said  first  bonds  that 
were  owned  by  Davidson  &  Sons,  three  others  owned   by 
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said  Witters,  Mul liken  and  Whittemore,  and  said  ten  owned 
by  Potter.  Gormley  and  Hately  were  never  delivered  to 
said  Equitable  Trust  Co.  or  to  said  re-organization  commit- 
tee under  said  first  agreement,  and  were  a  subsisting  lien 
under  said  first  trust  deed;  also  that  pursuant  to  said  first 
agreement  the  directors  of  the  Hotel  Company  on  Novem- 
ber 21,  1893,  adopted  a  resolution  in  which  it  was  recited 
that  it  had  theretofore  issued  bonds  which  it  desired  to 
retire,  and  desired  to  secure  other  indebtedness,  and  author- 
ized the  execution  of  said  second  trust  deed  to  secure  said 
second  bonds,  dated  September  1,  1893. 

The  court  also  finds  that  the  Hotel  Company  did  not 
acquiesce  in  the  arrangement  between  said  reorganization 
committee  under  said  first  agreement,  and  the  Equitable 
Trust  Co.,  that  the  latter  company  on  receiving  said  first 
bonds,  would  hold  the  same  as  collateral  security  for  said 
second  bonds  until  such  time  as  all  the  first  bonds  had  been 
surrendered  to  it;  also  that  the  Hotel  Company  executed 
and  delivered  to  said  Trust  Compan3'^as  additional  security 
for  said  second  bonds,  the  Hotel  Company's  note  for 
$150,000,  secured  by  chattel  mortgage  on  all  its  personal 
property;  also  that  $216,000  of  said  second  bonds  were 
delivered  by  said  Trust  Company  in  exchange  for  said  first 
bonds,  and  the  balance  of  said  second  bonds,  except  $24,000 
thereof,  were  delivered  to  the  general  creditors  of  the 
Hotel  Company  having  claims  in  excess  of  $500  against  it, 
pursuant  to  said  first  agreement,  which  was  complied  with 
substantially;  also  finds  and  sets  up  certain  provisions  of 
said  second  agreement,  not  referred  to  by  the  master  in  his 
report,  to  which  reference  will  be  made  in  the  opinion;  also 
that  said  second  agreement  was  signed  by  holders  of 
$304,000  in  amount  of  said  second  bonds,  and  that  the  said 
second  bonds  now  in  the  hands  of  the  complainants  are  held 
by  them  under  said  second  agreement;  also  that  the  Phoe- 
nix Furniture  Company  received  from  said  Trust  Company 
$47,000  of  said  second  bonds  and  was  a  party  to  said  second 
agreement. 

The  court  further  finds   that  pursuant  to  said   second 
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agreement  the  Phoenix  Furniture  Co.  filed  its  bill  in  the 
Superior  Court  in  its  own  behalf  and  in  behalf  of  all  other 
owners  of  said  second  bonds  to  foreclose  said  second  trust 
deed  and  chattel  mortgage;  which  bill  was  maintained  by 
the  complainants,  Potter,  Gormley  arid  Hately,  and,  among 
other  things,  alleges,  in  substance,  ''  that  the  Hotel  Com- 
pany, on  January  5,  1893,  executed  to  Northern  Trust  Com- 
pany, as  trustee,  a  certain  pretended  trust  deed  pretending 
to  convey  said  property'  and  to  secure  a  $250,000  bond 
issue;  that  of  all  the  bonds  secured  by  said  pretended  trust 
deed  to  the  Northern  Trust  Company  there  was  then  appar- 
ently outstatiding,  as  the  complainant  in  said  bill  charged 
'  on  information  and  belief,'  at  least  an  aggregate  of  $26,000, 
all  of  which  said  Phoenix  Furniture  Company,  in  said  bill, 
charged  upon  information  and  belief,  had  either  been  paid, 
or  the  holders  thereof  had  agreed  to  obligate  themselves  to 
cancel  and  surrender  the  same;  and  in  the  same  bill  it  was 
also  alleged  that  there  was  pretendedly  owing  by  said 
Hotel  Company  at  least  the  sum  of  $26,000  secured  by  said 
pretended  trust  deed  to  Northern  Trust  Company,  and  fur- 
ther alleging  that  said  Northern  Trust  Company  trust  deed 
will,  upon  a  final  hearing,  be  ascertained  to  be  of  no  effect, 
and  the  pretended  indebtedness  to  have  been  thereby  secured 
to  have  been  otherwise  paid  or  discharged;  and  that  said 
trust  deed  was  not  a  lien  prior  to  that  of  the  trust  deed  to 
the  Equitable  Trust  Company,  and  was  a  mere  cloud,  and 
as  such  should  be  removed  and  discharged;  "  also  that  the 
trust  deed  mentioned  in  said  Phoenix  bill  as  a  i)retended 
lien  is  the  same  trust  deed  as  that  souo:ht  to  be  foreclosed 
by  the  bill  in  this  case,  and  that  the  $26,000  of  said  first 
bonds  mentioned  therein  are  the  same  as  those  mentioned 
in  the  bill  in  this  case;  also  that  a  receiver  was  appointed 
for  the  Hotel  Company  upon  the  filing  of  said  Ph(X3nix  Com- 
pany bill,  who  has  been  maintained  in  office  to  the  time  of 
the  entry  of  the  decree  by  said  complainant  bondholders  as 
such  Committee,  and  that  a  decree  foreclosing  said  chattel 
mortgage  was  entered  in  that  case,  under  which  a  sale  was 
made,  and  said  committee  under  said  second  agreement  pur- 
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chased  the  property  described  in  the  chattel  mortgage,  and 
the  said  bill  of  the  Phoenix  Company  is  still  pending. 

The  court  also  finds  that  while  the  committee  under  said 
first  agreement  directed  the  Equitable  Trust, Co.  on  receiv- 
ing said  first  bonds  to  hold  the  same  uncanceled  and  as 
collateral  security  until  all  said  first  bonds  had  been  sur- 
rendered, "  the  Chicago  Beach  Hotel  Company  was  not  a 
party  to  such  an  arrangement,  and  that  same  was  expressly 
repudiated  by  the  bondholders  represented  by  the  com- 
plainants Potter,  Gormley  and  Ilately  herein;  in  the  filing 
of  the  Phoenix  Furniture  Company's  bill  and  the  mainte- 
nance of  the  same,  and  that  the  filing  of  the  Phcenix  Fur- 
niture Company  bill  and  the  maintenance  of  the  Siime  by 
the  said  complainants,  Gormley,  Ilately  and  Potter,  was  an 
affirmative  election  by  them  for  and  on  behalf  of  them- 
selves and  the  bonds  which  they  represented,  and  which 
they  had,  by  the  terms  of  the  agreement  of  December  13, 
1895,  the  authority  to  represent,  to  treat  the  exchange  of. 
the  bonds  of  January  5,  1893,  for  the  bonds  dated  Septem- 
ber 1,  1893,  as  a  novation  and  as  a  payment  and  retirement 
under  the  terms  of  the  first  trust  deed  of  the  Chicago 
Beach  Hotel  Company  of  date  of  September  1,  1893,  and 
the  agreement  of  August  24:,  1893,  and  that  they  are  now 
estopped  from  asserting  a  different  position  with  reference 
thereto." 

The  court  further  finds  that  said  first  trust  deed  Is  a  first 
lien,  after  payment  of  costs  of  foreclosure,  subject  to  the 
amount  advanced  by  the  complainants  Potter,  Gormley  and 
Ilately  for  rent,  insurance  and  taxes,  with  interest  at  five 
per  cent  per  annum,  for  the  amounts  found  due  on  said 
twenty-six  bonds  mentioned  in  the  master's  report,  ten  of 
which  were  held  by  the  complainants  and  sixteen  by  the 
appellees  Tolman,  Whittemore,  MuUiken,  Witters  and  the 
Commercial  Loan  &  Trust  Co.,  and  subject  to  these  liens 
and  the  costs,  trustees'  and  solicitors'  fees;  that  Fitchburg 
Steam  Engine  Co.  had  a  lien,  as  found  by  the  master, 
subject  to  all  the  aforesaid  liens,  and  that  there  was  due  to 
the  complainant  bondholders  on  account  of  said  second 
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issue  of  bonds  to  said  appellee  MuUiken,  and  to  certain 
unknown  owners  of  said  second  bonds,  the  several  amounts 
mentioned  in  the  decree,  and  decreed  that  unless  payments 
be  made  within  thirty  days  from  the  entry  of  the  decree  by 
the  Hotel  Company  of  the  different  liens,  in  the  order 
named,  that  then  the  real  estate  descr;ibed  in  the  bill  be  sold 
to  pay  the  same,  and  the  proceeds  thereof  applied  in  pa}''- 
ment  thereof  in  the  order  of  said  liens,  and  in  case  of  a 
deficiency  that  the  complainants  Potter,  Gormley  and 
Hately  should  be  entitled  to  a  decree  therefor;  also  that  the 
8216,000  of  said  first  bonds  and  $24,000  of  said  second  bonds 
in  the  hands  of  the  Equitable  Trust  Co.  are  not  a  lien  on 
said  premises,  and  that  the  same  be  and  were  thereby 
declared  of  no  validity  in  so  far  as  the  parties  to  the  cause 
are  concerned. 

After  the  hearing  of  exceptions  to  the  master's  report 
and  the  decision  thereon  in  favor  of  appellees,  the  court 
heard  evidence  upon  the  amount  of  the  master's  fees  and 
charges,  at  the  closing  of  which  a  motion  was  made  by 
appellee  Tolman  to  suppress  the  master's  report.  This 
motion  was  overruled  and  the  fees  and  charges  of  the  mas- 
ter were  fixed  at  the  sum  of  $1,795,  as  per  an  itemized 
statement  thereof  appearing  in  the  record,  which  the  court 
decreed  to  be  a  first  lien  knd  directed  to  be  paid  out  of  the 
proceeds  of  any  sale,  on  which  ruling  appellees  have  as- 
signed cross-errors  jointly  and  severally. 

MoRA.N,  Mayer  &  Meyer,  attorneys  for  appellants. 

The  party  asserting  the  estoppel  must  plead  the  same,  or 
he  can  not  have  the  benefit  of  an  estoppel,  even  if  the  facts 
would  otherwise  justify  it.  Hefner  v.  Vandolah,  57  111. 
520;  People  v.  Brown,  67  111.  435;  Salem  National  Bank 
V.  White,  159  111.  136;  Winslow  v.  Cooper,  104  111.  235,  239, 
240;  Kadish  v.  BuUen,  10  111.  App.  566;  Wright  v.  Stice, 
173  111.  571,  580;  Mills  v.  Graves,  38  111.  455;  Keith  v. 
Lynch,  19  111.  App.  574;  Chandler  v.  White,  84  111.  435,  8, 
9;  Richolson  v.  Maloney,  195  111.  575,  580;  Walls  v.  Eitter, 
180  111.  616,  620;  Knapp  v.  Jones,  143  111.  375,  3S2,  383; 
Christie  v.  Hale,  46  111.  117. 
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Pleadings  in  one  suit  are  not  admissible  in  another  suit, 
as  conclusive  proof  of  the  facts  therein  alleged,  but  only 
as  evidence  of  such  facta.  Gillespie  v.  Gillespie,  159  111.  84; 
Syndacker  v.  Brosse,51 111.357,363;  Farson  v.  Gilbert,  85  III. 
App.  364;  Blanks  v.  Klein,  53  Fed.  Rep.  436,  438;  Hunter 
V.  Hunter,  111  Cal.  261,  266;  Washington  Ice  Co.  v.  Web- 
ster,  68  Me.  449, 464;  McLaughlin  v.  Austin,  104  Mich.  489; 
Perry  v.  Simpson,  etc.,  Co.,  40  Conn.  313;  1  Wharton  on 
Evid.  (3d  Ed.),  Sec.  838;  11  Amer.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  449. 

A  party  relying  upon  an  estoppel  in  pais^  must  plead, 
with  particularity  and  certainty,  the  facts  constituting  the 
estoppel;  otherwise,  even  though  the  evidence  justifies  it, 
he.can  not  avail  himself  of  the  estoppel.  Home  Ins.  Co.  of 
Tex.  V.  Myer,  93  111.  271,  274;  Crone  v.  Crone,  ISO  III. 
599,  606;  Union  Nat.  Bank  v.  Hines,  187  111.  109,  114; 
Johnson  v.  Johnson,  114  III.  611,  622;  Maxwell  v.  Longe- 
necker,  89  111.  102. 

ASHCRAFT  &  ASHCRAFT,  PaM,  CaLHOCN  &     G'LENNON,  and 

Church,   McMurdy   &   Sherman,  solicitors   for  appellees; 
Albert  E.  Dacy,  of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  principal  question  presented  by  this  appeal  is  as  to 
whether  the  appellees,  who  hold  sixteen  of  said  first  bonds, 
and  the  Fitchburg  Steam  Engine  Co.,  by  virtue  of  a  decree 
in  its  favor  for  a  mechanic's  lien,  have  prior  liens  to  that  of 
the  appellants  Potter,  Gormley  and  Hately,  who,  as  a  com- 
mittee, represent  the  holders  of  $216,000,  with  accrued 
interest  thereon,  of  said  first  bonds. 

As  appears  from  the  statement  preceding  this  opinion, 
the  master  found  that,  subject  to  the  costs,  trustees'  and 
solicitors'  fees  and  advances  by  said  Potter,  Gormley  and 
Hately  for  rent,  insurance  and  taxes,  as  found  by  his  report, 
the  said  first  bonds  to  the  amount  of  8242,000,  with  inter- 
est thereon,  which  include?  all  the  said  first  bonds  except 
§8,000  that  were  not  issued,  were  a  lien  under  said  first 
trust  deed  and  superior  to  the   mechanic's  lien  in  favor  of 
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Fitchburg  Steam  Engine  Co.,  and  also  superior  to  the  lien 
of  any  of  said  second  bonds  mentioned  in  the  statement, 
and  that  the  latter  lien  was  subject  to  that  of  Fitchburg 
Steam  Engine  Co.  Although  the  chancellor,  in  the  decree 
entered,  found  the  facts  shown  by  the  evidence  to  be  in 
the  main  as  found  by  the  master,  he  also  found  that  the 
Hotel  Company  did  not  acquiesce  in  the  arrangement  whicli 
was  found  by  the  master  to  have  been  made  between  the 
representatives  of  the  holders  of  said  first  bonds  now  held 
by  Potter,  Gormley  and  Ilately  as  a  committee,  and  tlie 
Equitable  Trust  Co.,  viz.,  that  the  latter  company  on 
receiving  said  first  bonds,  pursuant  to  said  first  agreement 
set  out  in  the  statement,  would  hold  the  same  as  collateral 
security  for  said  second  bonds  until  such  time  as  all  the 
first  bonds  had  been  surrendered  to  it,  and  that  said  Trust 
Company  should,  until  all  said  first  bonds  were  deposited 
with  it,  hold  such  as  should  be  deposited  uncanceled. 
The  court  also  further  found  that  the  Phoenix  Furniture 
Co.  filed  a  bill  in  the  Superior  Court  which  was  maintained 
by  the  complainants  Potter,  Gormley  and  Hately,  in  which 
the  Furniture  Company  in  substance  alleged  that  said  first* 
bonds  were  pretended  bonds,  and  that  said  first  trust  deed, 
given  to  secure  the  same,  was  a  pretended  trust  deed  and 
not  a  lien,  but  a  mere  cloud,  and  should  be  removed  and 
discharged,  and  that  such  action  on  the  part  of  Potter, 
Gormley  and  Ilately  was  an  election  by  them  to  treat  the 
exchange  of  said  first  for  said  second  bonds  as  a  novation, 
and  as  a  payment  and  retirement  of  said  first  bonds,  and 
that  they  are  now  estopped  from  asserting  a  different 
position  in  this  case.  These  findings  of  the  court  and  its 
decree  based  thereon  constitute  the  leading  point  of  dif- 
ference between  the  master's  report  and  decree,  and  the 
main  ground  of  controversy  on  this  appeal. 

That  all  of  said  first  bonds,  except  $8,000  thereof,  were 
duly  executed  and  delivered  and  for  value  passed  to  the 
present  holders,  and  the  trust  deed  securing  the  same  was 
duly  executed,  acknowledged  and  recorded  and  has  never 
been  released,  and  the  said  bonds  have  never  been  in  fact 
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canceled  and  are  now  in  the  possession  of  the  complainant, 
The  Equitable  Trust  Co.,  is  not  contested;  but  it  is  claimed 
by  appellees,  who  are  bondholders,  that  these  bonds, 
except  those  held  by  appellees,  were  in  legal  contempla- 
tion canceled  and  paid  by  their  exchange  for  said  second 
bonds.  In  this  connection  appellees  claim  that  the  evi- 
dence shows,  as  held  by  the  chancellor,  that  there  was  a 
novation,  and  that  the  appellants  Potter,  Gormley  and 
Ilately  are  estopped  by  the  allegations  in  the  Phoenix 
Furniture  Co.  bill  from  asserting  the  claim  made  by  them 
in  this  case,  except  as  to  sixteen  bonds  held  by  appellees 
and  ten  bonds  held  by  Potter,  Gormley  and  Hately,  which 
were  never  surrendered  to  The  Equitable  Trust  Co. 

Up  to  August  24,  1893,  when  the  first  re-organization 
agreement  referred  to  in  the  statement  was  made,  all  said 
first  bonds,  except  the  $8,000  which  were  never  issued,  were 
a  valid  and  first  lien  secured  by  said  first  trust  deed.  At 
that  time  the  Hotel  Company  had  become  insolvent,  the 
Vories  and  others  creditor's  bill  had  been  filed  against  it, 
and  The  Equitable  Trust  Co.  had  been  appointed  a  receiver 
of  all  its  property  and  had  accepted  the  appointment.  The 
bondholders,  creditors  and  other  persons  interested  in  the 
affairs  of  the  Hotel  Company  held  meetings  prior  to  August 
24, 1893,  the  result  of  which  was  said  first  agreement,  that 
was  executed  by  some  but  not  all  of  the  stockholders, 
bondholders  and  creditors  of  the  company,  and  recites, 
among  other  things,  that  it  was  their  desire  that  the  busi- 
ness of  the  company  should  be  continued  for  the  benefit 
of  all  persons  concerned  in  the  company.  This  agreement 
also  provides  for  a  committee  to  represent  the  interests  of 
the  signers  thereof  "severally  and  collectively,"  and 
empowers  such  committee  to  act  for  the  interests  of  the 
signers  as  it  "  shall  deem  proper;"  also  that  all  said  first 
bonds  "shall  be  surrendered"  by  the  holders  thereof, 
together  with  the  trust  deed  securing  the  same,  to  said 
receiver  or  to  the  other  proper  representatives  of  the  cor- 
poration, in  order  that  the  same  "may  be  canceled;"  also 
tliat  the  capital  stock  should  be  turned  over  to  said  receiver 
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OP  some  person  to  be  selected  by  said  committee  to  be  used 
and  voted  in  the  common  interests  of  all  the  sifjners  until 
said  second  bonds  thereby  provided  to  be  issued  should 
have  been  "  paid  or  redeemed  "  according  to  their  terms; 
also  for  the  issuance  of  said  second  bonds  and  their  security 
by  said  second  trust  deed,  which  should  "cover all  of  the 
property,  real  and  personal  "of  the  Hotel  Company;  also 
that  expenditures  and  payments  made  by  the  receiver  or 
other  person  who  should  succeed  in  the  control  and  man- 
agement of  the  property  should  be  in  a  certain  order, 
the  second  provision  being  for  the  payment  of  interest 
on  such  of  said  first  bonds  as  had  been  sold,  and  lastly, 
for  the  retirement  or  payment  on  account  of  said  second 
bonds;  also  that  "  signatures  of  ninety-five  per  cent  of  the 
creditors  having  claims  in  excess  of  $500,  respectively, 
shall  be  necessary  to  consummate  this  agreement." 

On  November  21,  1893,  and  after  Davidson  &  Sons,  who 
were  signers  of  said  first  agreement,  had  given  notice  of 
their  withdrawal  from  the  agreement,  the  board  of  directors 
of  the  Hotel  Company  passed  a  resolution  in  which  it  is 
recited  that  the  Hotel  Company  desired  to  retire  said  first 
bonds  and  to  secure  the  payment  of  other  indebtedness  of 
the  company,  and  for  that  purpose  authorized  and  directed 
the  execution  and  delivery  of  said  second  bonds.  Said  sec- 
ond bonds  on  their  face  appear  to  be  first  mortgage  bonds, 
and  the  second  trust  deed  securing  the  same  has  a  covenant 
that  the  property  thereby  conveyed  was  "  free  from  all 
other  and  former  grants,  mortgages,  liens,  incumbrances, 
and  from  taxes,  assessments  and  sales  thereof,  of  any  name, 
kind,  nature  or  description  whatsoever,"  etc. 

It  clearly  appears  from  the  evidence  that  after  the  execu- 
tion of  said  first  agreement  by  some  of  the  signers  thereof 
and  before  any  of  said  first  bonds  had  been  deposited  by  the 
holders  thereof,  the  different  members  of  the  committee, 
viz.,  Loose,  Schmitt  and  Carroll,  named  therein  to  repre- 
sent the  signers  of  the  agreement,  instructed  The  Equitable 
Trust  Co.,  which  was  selected  by  the  committee  as  the 
depository  of  the  bonds,  both  the  first  and  second,  that  as 
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said  Trust  Company  received  any  of  said  tirst  bonds  it 
should  retain  the  same  until  all  of  said  first  bonds  should 
be  deposited  with  it,  and  that  the  Trust  Company  should 
then,  and  not  until  then,  cancel  said  first  bonds,  and  that 
until  all  orf  said  first  bonds  should  be  so  deposited  the  Trust 
Company  should  hold  those  that  were  deposited  uncanceled 
and  as  collateral  security  for  said  second  bonds.  These 
instructions  to  the  Trust  Company  were  never  in  any  man- 
ner revoked  or  altered.  None  of  said  first  bonds  that  were 
deposited  with  the  Trust  Company,  $216,000  in  amount, 
and  being  the  bonds  now  owned  by  the  complainants  Potter, 
Gormley  and  Hatelj'  as  a  committee,  were  ever  in  fact  can- 
celed. It  also  appears  that  the  first  agreement,  after  the 
withdrawal  of  the  signature  of  Davidson  &  Sons,  which 
was  prior  to  the  authorization  of  the  issuance  of  the  second 
bonds,  was  not  signed  by  ninety-five  per  cent  of  the  cred- 
itors of  the  Hotel  Company  having  claims  in  excess  of  $500, 
and  consequently  under  the  terms  of  the  agreement  itself 
it  could  not  be  and  was  not  consummated  for  that  reason  if 
for  no  other.  It  is  true  that  the  second  bonds  and  trust 
deed  securing  the  same  were  executed  and  delivered  pursu- 
ant to  said  agreement  and  the  business  of  the  Hotel  Com- 
pany carried  on  by  the  receiver  until  its  discharge  as  such 
receiver,  and  thereafter  by  committees  until  December, 
1S95;  but  we  do  not  regard  this  as  a  controlling  fact  in 
determining  whether  said  first  bonds  were  paid,  redeemed 
or  canceled. 

It  seems  to  us  clear,  from  the  foregoing  recited  provisions 
of  the  first  agreement,  the  second  bonds  and  trust  deed 
securing  the  same  and  the  instructions  of  the  said  commit- 
tee to  the  Trust  Company,  in  connection  with  the  fact  that 
none  of  the  said  8^1^,000  of  first  bonds  were  in  fact  can- 
celed, and  the  further  fact  that  said  committee  was  to 
represent  the  interests  of  the  signers  of  the  agreement,  and 
in  so  doing  was  to  act  as  it  should  deem  proper,  it  was  not, 
as  found  by*  the  master,  intended,  when  said  first  bonds 
were  deposited  with  the  Trust  Company,  to  surrender  the 
lien  of  said  first  trust  deed  as  security  therefor,  .but  that 
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they  were  deposited  for  the  purpose  of  having  the  same 
held  by  the  Trust  Company  unsurrendered  and  unpaid  and 
as  collateral  security  for  said  second  bonds  received  in 
exchange  therefor. 

Even  if,  as  claimed  by  the  appellees,  the  evidence  does 
not  establish  an  agreement  that  the  first  bonds  were  to  be 
held  by  the  Trust  Company  as  collateral  security  for  the 
second  bonds,  still  it  is  by  no  means  clear  that  it  was  the 
intention  of  the  holders  of  the  first  bonds  to  surrender  or 
cancel  them  or  to  take  the  second  bonds  in  payment  thereof, 
except  upon  the  condition  that  all  of  said  first  bonds  should 
be  surrendered  and  canceled  at  the  same  time,  and  that 
they  should  receive  in  lieu  thereof  second  bonds  which 
should  be  a  first  lien  upon  all  the  property  of  the  Hotel 
Company,  free  and  clear  of  all  incumbrances  of  ever}'^  kind 
or  nature.  This,  it  is  claimed,  was  not  accomplished, 
because  the  holders  of  §26,000  of  the  first  bonds  never 
delivered  them  to  the  Trust  Company,  nor  became  parties 
to  the  said  first  agreement,  nor  is  there  anything  in  the 
record  from  which,  in  our  opinion,  it  can  be,  and  it  is  not 
claimed  that  the  lien  of  the  Fitchburg  Steam  Engine  Co.  is 
subject  or  can  be  made  subject  to  the  lien  of  said  second 
bonds.  The  purposes  of  the  first  agreement  could  not  be 
consummated  until  all  the  first  bonds  were  surrendered  and 
canceled  and  the  second  bonds  made  a  first  lien  upon  all 
the  Hotel  Company's  property.  Until  the  purposes  of  the 
signers  of  said  first  agreement  could  be  consummated 
according  to  its  terms,  it  seems  manifest,  in  absence  of  clear 
and  convincing  proof  that  they  had  made  a  different  agree- 
ment or  waived  their  rights  under  that  agreement,  they 
can  not  and  should  not  be  deprived  of  their  equitable  right 
to  the  lien  which  they,  without  question,  had  when  they 
signed  that  agreement. 

In  order  to  establish  a  novation,  as  was  held  by  the 
learned  chancellor,  the  proof  must  be  clear  and  convincing. 
The  presumption,  in  the  absence  of  such  proof,  is  that 
there  was  no  novation.  Wilhelm  v.  Schmidt,  84  III.  183-7; 
Darst  V.   Bates,  51   III.  439-45;  Roberts  v.  Doan,  180   111. 

Vol,  O.V29 
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1S7-9,  and  cases  cited;  Henry  v.  Caruthers,  196  111.  136- 
43;  Cheltenham,  etc.,  Co.  v.  Gates  Iron  Works,  124  111. 
623-7,  and  cases  cited;  Hughes  v.  Mattes,  28  Southern  Rep. 
1006;  Mowry  v.  Farmers  L.  &  T.  Co.,  76  Fed.  Rep.  38-43, 
and  cases  cited;  Anthony  v.  Campbell.  112  Fed.  Rep.  212- 
23;  Hercules  Iron  Works  v.  Hummer,  49  111.  App.  598; 
Bour  V.  Finney,  80  111.  App.  51;  Henry  v.  Caruthers,  95 
III.  App.  5S2;  affirmed,  190  111.,  supra. 

In  the  Darstcase,  supra^  in  which  a  junior  morto:age  was 
given  to  secure  certain  notes,  a  prior  mortgage  being 
released  in  favor  of  the  junior,  it  was  claimed  that  the  notes 
described  in  the  prior  mortgage  were  discharged.  The 
court  cay: 

"In  taking  them  up,  however,  other  notes  were  substi- 
tuted, and  it  is  manifest  the  debt  for  which  the  notes  were 
given,  and  to  secure  which  the  trust  was  created,  was  not 
thereby  paid  or  discharged.  The  debt  still  remained,  but 
the  form  of  the  notes  had  changed;  but  nothing  more,  so 
far  as  the  debtors,  the  creditors,  and  the  holder  of  the  Gar- 
ret mortgage  were  concerned.  *  *  '  *  'phe  deed  of  trust, 
then,  having  been  given  to  secure  the  debt,  and  it  still,  in 
substance,  remaining  unpaid,  the  trust  will  be  kept  alive  to 
secure  its  payment.  *  *  *  Until  the  debt  is  paid,  that 
will  stand,  as  to  the  parties,  unless  they  do  some  act  for  the 
purpose  of  releasing  the  premises  from  the  operation  of  the 
trust." 

In  the  Wilhelm  case,  sujyra,  the  court  had  under  consid- 
eration the  question  as  to  w^iat  was  the  effect  of  the  accept- 
ance by  a  creditor  of  the  negotiable  note  of  a  third  person 
which  was  given  for  a  pre-existing  debt,  and  citing  many 
authorities,  said : 

''The  presumption  is  that  it  was  not  the  intention  of  the 
parties  that  it  should  operate  as  an  immediate  and  absolute 
satisfaction  and  discharge  of  the  debt,  and  that  nothing 
short  of  an  actual  agreement,  or  some  evidence  from  which 
a  positive  inference  of  discharge  can  be  made,  will  suflace  to 
produce  such  eflfect." 

This  case  is  re-affirmed  in  the  Gates  Iron  Works  case, 
supra^  in  a  carefully  considered  opinion,  and  the  court  uses 
even  stronger  language  when  it  savs  that  the  taking  of  a 
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note  of  a  third  person  for  a  pre-existing  debt  is  not  pay- 
ment "  unless  it  be  expressly  agreed  to  take  the  note  as 
payment."  To  a  like  effect  in  principle  is  the  Henry  case, 
8uj)ra^  and  also  Eoberts  v.  Doan. 

In  the  Hughes  case,  aupra^  the  debtor  gave  his  note  for 
an  open  account,  and  it  was  claimed,  though  there  was  no 
agreement,  that  it  constituted  a  novation.  lie  obtained  an 
extension  of  time  on  the  note,  giving  a  new  note  without  a 
surrender  of  the  old  note.  This  was  also  claimed  to  be  a 
novation,  but  the  court  held  that  as  the  obligation  itself 
had  not  changed,  and  there  being  no  express  agreement 
that  the  note,  in  either  case,  should  be  a  payment,  there  was 
no  novation.     The  court  say  : 

"Novation  is  not  easily  presumed.  To  effect  it  it  must 
appear  so  evident  there  can  be  no  doubt  but  that  novation 
was  intended." 

In  the  Mowry  case,  supra^  which  in  its  facts  is  quite  sim- 
ilar to  the  case  at  bar,  the  Circuit  Court  of  Appeals  of  the 
U.  S.,  then  composed  of  Woods,  Jenkins  and  Showalter,  J  J., 
the  opinion  being  delivered  by  Jenkins,  J.,  seems  to  have 
carefully  considered  this  question,  and  say  : 

"  It  is  inanifestly  true  that  it  is  possible  that  one  holding 
bonds  secured*  by  a  prior  mortgage  can  so  surrender  them 
in  exchange  for  bonds  secured  by  a  subsequent  mortga^je 
that  he  will  lose  any  right  to.  the  higher  security.  "The 
question  must  be  resolved  in  each  case  upon  the  facts  of  the 
particular  transaction..  Where  a  novation  is  thus  sought  to 
be  established,  it  must  be  shown  that  the  substitution  of 
the  new  obligation  was  with  design  and  intent  tfc  extinguish 
the  old  obligation;  and  as  such  an  act  would,  upon  its  face, 
appear  to  be  against  the  interest  of  the  holder  of  the  bond, 
such  intent  will  not  be  presumed,  but  must  be  clearlv  estab- 
lished." 

In  this  regard  it  seems  from  the  argument  of  appellees' 
counsel,  the  learned  chancellor  considered  the  fact  that 
there  was  no  provision  in  the  first  agreement  nor  in  the 
second  trust  deed,  nor  in  the  resolution  of  the  directors  of 
the  Hotel  Company,  authorizing  the  second  bonds  and  trust 
deed  securing  them,  by  which  the  first  bonds  were  to  be 
kept  alive,  of  controlling  importance  in  determining  whether 
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there  was  a  Dovation.  We  do  not,  however,  so  regard  it. 
These  documents  all  show  an  intention  to  retire  and  can- 
cel the  first  bonds,  and  at  the  same  time  show  clearly  this 
was  to  be  done  when  ninety-five  per  cent  of  the  creditors 
joined  in  the  agreement,  all  said  first  bonds  were  surren- 
dered, and  the  second  bonds  and  trust  deed  securing  them 
had  been  made  a  first  lien  on  all  the  Hotel  Company's  prop- 
erty.    Neither  of  these  things  was  done. 

Appellees'  counsel  concede  that  whether  there  was  a 
novation  or  not  is  a  question  of  intention,  and  content 
themselves  with  the  citation  of  but  two  cases,  viz.,  First 
National  Bank  v.  Radford  Trust  Co.,  80  Fed.  Rep.  569, 
and  N.  Y.  S.  &  T.  Co.  v.  R.  R.  Co.,  102  Fed.  Rep.  382, 
which  they  claim  present  similar  facts  to  the  case  at  bar, 
are  conclusive  precedents,  and  should  control  here.  The 
cases  are  long  and  can  not  be  reviewed  without  unneces- 
sarily extending  this  opinion.  After  a  careful  reading  of 
them  we  are  of  opinion  that  the  facts  of  each  case  are  clearly 
distinguishable  from  those  in  this  case,  and  for  that  reason 
the  decisions  are  not  conclusive.  It  is  important  to  note 
that  in  the  first  of  these  cases,  though  decided  almost  a 
year  after  the  Mowry  case,  svpra^  no  reference  is  made  to 
it,  and  Woods,  J.,  who  delivered  the  opinion  at  nisi  pri-us 
in  the  second  of  these  cases,  was  a  member  of  the  court 
that  decided  the  Mowry  case,  and  bases  his  opinion  in  part 
upon  the  Mowry  case,  quoting  approvingly  a  part  of  that 
opinion,  which  we  have  quoted,  lie  says  also  that  the 
*'  question  (Novation)  is  one  of  contract  or  intention,  and 
little  aid  is  to  be  derived  from  the  cited  cases;"  also  that 
the  bonds  seeking  priority  "  were  surrendered  without  con- 
dition or  reservation,  and  to  treat  them  as  alive  would  be 
inequitable." 

As  we  have  seen,  the  chancellor  found  that  the  complain- 
ants Potter,  Gormley  and  Ilately  maintained  the  bill  filed 
by  the  Phoenix  Furniture  Co.  to  foreclose  the  second  trust 
deed,  and  by  reason  of  the  allegations  therein  contained, 
which  are  set  out  in  the  statement  preceding  this  opinion, 
they  were  estopped  from  asserting  a  different  position  in 
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this  case  from  the  one  taken  in  that  bill,  viz.,  that  the  first 
bonds  and  the  first  trust  deed  were  without  validity  and 
should  be  discharged.  Counsel  for  appellants  contend  that 
the  evidence  in  this  case  fails  to  show  many  elements  neces- 
sary to  establish  an  estoppel  in  paie,  among  them  being 
the  elements  that  none  of  the  appellees  have  in  any  way 
been  deceived  by  any  acts  or  misrepresentations  of  the 
appellants,  or  either  of  them,  and  that  neither  of  the  appel- 
lees has  changed  his  conduct  or  altered  his  position  in  any 
respect  by  reason  of  any  act  done  or  anything  said  by  the 
appellants,  or  either  of  them.  This  contention,  in  our 
opinion,  is  sustained  by  the  evidence,  and  the  position  is 
not  directly  controverted;  but  appellees'  counsel  say  that 
the  authorities  relied  on  by  appellants  are  not  applicable 
to  an  "  estoppel  of  record  by  pleadings  "  such  as  appears  in 
this  case,  and  cite  certain  authorities  which  it  is  claimed 
are  applicable  here.  Counsel  do  not  in  their  argument 
make  any  application  of  the  authorities  so  cited,  and  we  do 
not  think  from  an  examination  of  them  that  thoy  establish 
that  an  estoppel,  such  as  is  herq  relied  on,  is  difl^erent  from 
the  ordinary  estoppel  in  pais.  In  fact  appellees'  counsel 
further  argue  that  the  allegations  of  the  Phoenix  Co.  bill 
as  to  said  first  bonds  "  are  the  strongest  kind  of  evidence 
and  are  binding  as  admissions  "  on  the  appellants  Potter, 
Gormley  and  Ilately,  thus  indirectly  conceding  that  the 
estoppel  claimed  is  not  different  from  any  estoppel  in  pais. 
The  authorities  so  relied  on  by  appellees'  counsel  have 
reference  to  estoppel  by  pleadin^js  in  the  same  case  in 
which  the  estoppel  is  relied  on,  and  not,  as  here,  pleadings 
in  a  different  case,  or  they  are  cases  in  which  an  adjudica- 
tion was  had  upon  the  pleading,  or  the  pleading  or  matter 
relied  on  as  an  estoppel  was  sworn  to  by  the  party  held  to 
be  estopped.  Among  the  cases  cited  by  appellee  that  show 
they  are  not  controlling  here,  are  the  following:  Watter- 
son  V.  Lyons,  77  Tenn.  (9  B.  J.  Lea)  5P)6;  Perkins  v.  Jones, 
()2  la.  345;  Kaehler  v.  Dobberpuhl,  60  Wis.  256;  Sullivan  v. 
Colby,  71  Fed.  Rep.  460;  Brooks  v.  Laurent,  98  Fed.  Rep. 
647.     It  is  apparent  from  all  these  cases  that  where  plead- 
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ings  were  involved  they  could  only  be  used  against  the 
party  whose  pleadings  they  were,  as  evidence  by  way  of 
admission  made  by  him,  and  were  open  to  explanation  and 
rebuttal,  unless  sworn  to  with  knowledge  of  the  facts. 
This  is  shown  also  by  the  following  authorities:  1  Whar- 
ton on  Evid.,  (2d  Ed.),  Sec.  838;  11  Am.  &  Eng.  Ency.  of 
Law,  (2d  Ed.),  449,  and  cases  cited,  note  2;  Farson  v.  Gil- 
bert, 85  111.  App.  304;  Snydacker  v.Brosse,  51  111.  357-63; 
Hunter  v.  Hunter,  111  Calif.  261-6;  Blanks  v.  Klein,  53 
Fed.  Rep.  436-8. 

From  a  careful  consideration  of  the  evidence  in  this  rec- 
ord, we  think  that  it  fails  to  show  such  a  state  of  facts  as 
should  estop  the  appellants  Potter,  Gormley  and  Hately. 
An  estoppel  such  as  is  here  relied  on,  to  be  binding  upon 
the  party  against  whom  it  is  claimed,  must  be  established 
by  clear  and  convincing  evidence,  and  is  only  sanctioned  in 
order  to  prevent  the  perpetration  of  fraud,  or  to  effectuate 
justice,  and  it  must  appear  also  before  it  can  be  invoked 
that  the  party  seeking  its  application  must  have  changed 
his  condition  or  conduct  in  consequence  of  statements  or 
declarations  made  or  acts  done  by  the  party  against  whom 
the  estoppel  is  invoked.  Mills  v.  Graves,  38  111.  455-64; 
Hefner  v.  Vandolah,  57  111.  520-4;  People  v.  Brown,  67 
111.  435;  Walls  v.  Kitter,  180  111.  616-20,  and  cases  cited; 
Richolson  v.  Maloney,  195  111.  575-80;  Knapp  v.  Jones,  143 
III.  375-82;  Keith  v.^  Lynch,  19  111.  App.  574;  Seymour  v. 
Richardson,  103  111.  App.  625-8;  Blanks  v.  Klein,  53  Fed. 
Rep.  436-8;  Hunter  v.  Hunter,  111  Calif.  261-6. 

In  the  early  case  of  Mills,  supra,  which  was  a  law  case, 
the  court,  in  speaking  of  estoppel,  quotes  from  Lord  Coke 
as  follows : 

"  That  because  it  concludes  a  man  from  alleging  the  truth, 
it  must  be  certain,  to  every  intent,  and  must  not  be  taken 
by  argument  or  inference.  That  every  estoppel  ought  to 
he  a  precise  affirmation  of  that  which  creates  the  estoppel, 
and  not  by  way  of  recital." 

And  the  court  say  : 

''  It  is  a  well-recognized    rule  that  declarations,  which 
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were  not  acted  upon,  can  never  operate  as  an  estoppel. 
*  *  *  They  are  only  sanctioned  to  prevent  the  perpetra- 
tion of  fraud  and  to  effectuate  justice." 

In  the  Hefner  case,  siijyra,  in  speaking  of  the  essentials  of 
an  estoppel  in  pais^  the  court  say  : 

"  The  party  estopped  must  have  induced  the  other  party 
to  occupy  a  position  he  would  not  have  occupied  but  for 
such  acts  and  declarations." 

In  the  Knapp  case,  supra,  the  court,  in  speaking  of  the 
necessary  elements  of  an  equitable  estoppel,  among  other 
things  say  : 

•*'  There  mtist  be  deception,  and  chan<re  of  conduct  in 
consequence,  in  order  to  estop  a  partv  from  showing  the 
truth." 

In  the  Walls  case,  aupra^  the  Supreme  Court,  citing 
many  previous  decisions,  say  : 

"  It  is  one  of  the  fundamental  principles  of  estoppel  in 
j>ai8  that  it  can  onh'  be  invoked  by  a  person  who  has  relied 
upon  the  statements  or  declarations  made  to  him,  and,  rely- 
ing upon  them,  has  changed  his  condition  with  reference  to 
the  subject-matter  of  the  statements  or  declarations  upon 
which  the  estoppel  is  based." 

It  is  by  no  means  clear  from  the  evidence  that  appellants 
Potter,  Gormley  and  Hately  knew  of  or  gave  any  sanction 
to  the  allegations  of  the  Phoenix  Furniture  Co.  bill.  Their 
connection  with  that  suit  may  be  fully  explained  by  the 
fact  that  they  were  interested  as  to  wiio  was  to  be  the 
receiver  under  the  bill,  in  preventing  a  forfeiture  of  the 
lease  and  in  a  continuance  of  the  Hotel  Company's  business 
under  the  receivership. 

Thjere  is  no  evidence  that  the  appellees  who  are  bond- 
holders have  in  any  way  changed  their  condition  or  conduct 
in  consequence  of  any  of  the  alletjations  contained  in  the 
Phoenix  Furniture  Co.  bill,  nor  does  it  appear  that  prior  to 
the  filing  of  the  bill  in  this  case  an}''  of  them  in  any  way 
acted  to  their  detriment,  or  relied  upon  the  allegations 
made  in  the  Phoenix  Furniture  Co.  bill,  nor  does  the  evi- 
dence show  that  b}^  reason  thereof  either  of  them  will  be 
in  any  way  defrauded  or  any  injustice  done  them,  but  on 
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the  contrary  they  can  and  will  enjoy  every  right,  legal  and 
equitJible,  to  which  they  were  entitled  as  holders  of  said 
first  bonds,  and  the  same  is  true  as  to  the  Fitchburg  Steam 
Engine  Co.  with  regard  to  its  mechanic's  lien,  the  claim  of 
its  counsel  to  the  contrary  notwithstanding. 

Moreover,  no  question  of  estoppel  was  raised  before  the 
master,  nor  by  any  objection  or  exception  to  his  report,  nor 
was  it  in  any  way  set  up  in  any  of  the  pleadings  of  the 
appellees,  except  in  the  following  that  appears  in  the 
answer  of  the  Fitchburg  Steam  Engine  Co.,  viz: 

"  That  Northern  Trust  Company,  Equitable  Trust  Com- 
pany, and  the  holders  of  said  first  and  second  bonds  have, 
in  various  proceedings  and  pleadings  filed  by  them,  admitted 
and  conceded  that  ail  of  said  first  bonds  were  discharged, 
canceled  and  paid,  except  said  sixteen  bonds,  as  aforesaid, 
and  having  so  admitted  the  same,  are  now  estopped  to  deny 
it" 

Even  if  this  statement  is  sufficient  as  a  pleading  of  esto|>- 
pel,  the  matter  not  being  brought  to  the  attention  of  the 
master  by  wayy)f  objection  to  his  report,  nor  specifically 
raised  by  any  exception  before  the  court,  it  should  be  con- 
sidered as  waived.  Springer  v.  Kroeschell,  161  111.  358-71; 
Whalen  v.  Stephens,  193  111.  121-32;  Kirtsella  v.  Cahn,  185 
111.  208;  Bishopp  v.  Blair,  90  III.  App.  64;  Rittenhouse 
&  E.  Co.  v.  Barry,  98  III.  App.  548. 

As  a  general  rule  any  matter  relied  upon  in  equity 
as  a  defense  must  be  stated  in  the  answer,  and  it  is  not 
sufficient  to  be  availed  of  as  a  defense,  although  it  appears 
in  the  e^vidence.  Home  Ins.  Co.  v.  Myer,  93  111.  271-4; 
Crone  v.  Crone,  180  111.  599-606,  and  cases  cited. 

Especially  is  this  true  when  an  estoppel  is  relied  upon  in 
equity  as  a  defense  and  it  is  such  that  it  can  be  pleaded. 
It  should  be  directly  and  precisely  alleged  and  must  be 
pleaded  with  particularity  and  certainty.  Mills  v.  Graves, 
38  III.  455;  Maxwell  v.  Longenecker,  89  111.  102;  Faris  v. 
Dunn,  7  Bush  (Ky.),  276-87;  Botna,  etc..  Bank  v.  Silver  City 
Bank,  87  la.  479-83;  Troyer  v.  Dyar,  102  Ind.  396-9;  Dean 
v.  Crall,  98  Mich.  591-3;  Central  Bank  v.  Doran,  109  Mo. 
40-51;  Mabury  v.  L.,  etc.,  Co.,  60  Fed.  Rep.  (C.  C.  A.),  645- 
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56;  Newhall  v.  Hatch,  55  L.  K.  A.  673-87  (Calif.);  Cole  v. 
Lafontaine,  84:  Ind.  446-8;  8th  Am.  Enc.  P.  &  Pr.  10,  and 
eases  cited. 

In  the  Maxwell  case,  supra,  it  was  held  that  a  plaintiflF 
in  assumpsit  who  relied  upon  an  estoppel  must  plead  it 
specially. 

In  the  Cole  case,  supra,  the  Supreme  Court  of  Indiana 
say: 

"  A  party  relying  upon  an  estoppel  in  pais  must  plead 
with  particularity  and  certainty  the  facts  constituting  the 
alleged  estoppel.  It  is  a  defense  to  be  affirmatively  pleaded 
and  to  be  pleaded  with  certainty,  for  intendments  are  not 
made  in  its  favor." 

In  the  Doran  case,  supra,  the  Supreme  Court  of  Missouri 
holds  that  an  estoppel  in  pais  must  be  pleaded  in  order  that 
advantage  may  be  taken  of  it  on  the  trial,  and  say  : 

"Not  only  must  the  estoppel  be  pleaded,  but  this  must 
be  done  with  more  certainty  than  is  requisite  or  will  suf- 
fice in  ordinary  defenses."' 

In  the  Dean  case,  supra,  the  Supreme  Court  of  Michigan 
seems  to  have  considered  this  question  vejiy  carefully,  and 
held  that  the  rule  requiring  an  estoppel  to  be  pleaded  did 
not  apply  to  actions  at  law,  but  say : 

"  It  is  a  settled  rule  in  Michigan  that  in  equity  cases  an 
estoppel  in  pais  must  be  pleaded,  where  it  constitutes  the 
basis  of  a  right  to  sue  and  ground  of  relief,  or  is  relied  upon 
as  a  defense." 

While  our  Supreme  Court  does  not  seem  to  have  passed 
directly  on  the  question  in  a  chancery  case,  it  seems  clearly 
in  accord  with  the  general  principle  announced  in  the  Illi- 
nois cases  cited  supra,  viz.,  that  a  defense,  in  order  to  be 
availed  of.  must  be  stated  in  the  answer;  and  therefore  we 
are  of  opinion  the  estoppel  here,  in  order  to  be  availed  of, 
must  be  pleaded;  and  since  estoppels,  as  was  said  in  the 
Mills  case,  and  in  the  Keith  case,  supra,  are  odious,  they 
should  be  pleaded  with  certainty  and  particularity. 

We  regard  the  pleading  of  the  Fitchburg  Steam  Engine 
Co.  as  insufficient  because  it  is  entirely  too  general — lacks 
that  particularity  and  certainty  of  statement  which  would 
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be  notice  to  the  appellants  of  the  particulars  of  the  estoppel 
sought  to  be  relied  upon  as  a  defense.  It  is,  however, 
unnecessary,  as  we  think,  to  place  the  decision  upon  this 
insufficiency  and  lack  of  pleading,  since  appellees,  by  not 
bringing  this  defense  to  the  attention  of  the  master  in  any 
way,  nor  by  raising  it  specifically  by  any  exception  to  the 
report  upon  the  hearing  before  the  chancellor,  should  not 
have  been  permitted  to  urge  it.  * 

Inasmuch,  therefore,'as  there  was  no  intention  on  the 
part  of  any  of  the  holders  of  the  |2 10,000  of  first  bonds, 
nor  of  the  committee  under  said  first  agreement  represent- 
ing the  same,  to  cancel  the  bonds,  nor  to  surrender  them  and 
take  second  bonds  in  payment,  nor  any  sufficient  basis  in 
the  evidence  to  estop  appellants  Potter,  Gormley  and 
Plately,  we  are  of  opinion  that  the  learned  chancellor  erred 
in  rendering  the  decree  he  did  as  to  said  $216,000  of  bonds. 

The  ten  first  bonds  which  were  found  by  the  master  and 
the  court  to  be  held  by  the  appellants  Potter,  Gormley  and 
Ilately  as  collateral  security  for  a  note  of  lg5,000,  executed 
by  the  Hotel  Company,  were  properly  found  to  be  a  lien 
and  secured  by  said  first  trust  deed,  as  were  also  the  six- 
teen bonds  held  by  the  appellee  bondholders,  together  with 
interest  thereon.  None  of  these  twenty-six  bonds  was  sur- 
rendered to  the  Equitable  Trust  Co.  or  exchanged  for  said 
second  bonds,  pursuant  to  the  terms  of  said  first  agree- 
ment, as  were  the  other  $216,000  of  said  first  bonds,  but 
for  the  reasons  heretofore  stated,  and  because  the  said  first 
trust  deed  provides  for  a  "ratable  payment"  of  all  said 
first  bonds  thereby  secured,  we  think  the  holders  thereof 
are  entitled  to  the  same  lien  and  no  greater  than  that  of 
the  holders  of  said  $216,000  of  first  bonds.  This  lien  should, 
however,  be  subject,  first,  to  the  payment  of  all  costs, 
including  the  master's  fees,  to  which  reference  will  be 
later  made;  second,  the  lien  of  the  Northern  Trust  Co.  for 
$1,000  for  its  trustee's  and  solicitors' fees,  the  Equitable 
Trust  Co.  $500  for  its  services  and  complainants'  solicitors' 
fees  $7,500,  and,  third,  to  the  amount  found  due  by  the 
master  for  advances  made  by  appellants  Potter,  Gormley 
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and  Hately  for  rent,  insurance  and  taxes,  to  wit,  $40,899.44, 
and  interest  thereon  at  five  per  cent  per  annum  from  July 
1,  1901,  the  date  of  the  master's  report. 

The  claim  of  appellants  that  interest  at  seven  per  cent 
should  be  allowed  them  on  amounts  paid  for  rent,  insur- 
ance and  taxes,  is  not  sustained  by  the  record.  The  master 
allowed  seven  per  cent  interest  on  payments  for  insur- 
ance and  taxes,  and  five  per  cent  on  payments  for'  rent. 
They  were  entitled  to  no  more  under  the  terms  of  the  fir^t 
trust  deed.  They  are  not  claiming  under  the  second  trust 
deed,  which  would  entitle  them  to  seven  per  cent  interest 
on  all  these  advances.  From  the  date  of  the  master's 
report  they  are  only  entitled,  under  the  statute,  to  five  per 
cent  on  the  amount  found  by  the  master. 

The  allowance  of  $3,068.80  interest  to  the  appellants 
Potter,  Gormley  and  Hately  as  holders  of  said  ten  first 
bonds  as  collateral  security  for  the  $5,000  note  of  the 
Hotel  Company  was,  in  our  opinion,  erroneous.  After  the 
most  diligent  examination  of  the  evidence  bearing  on  this 
item  of  interest,  guided  by  the  arguments  of  counsel,  we 
are  unable  to  discover  any  basis  for  its  allowance.  JSTo 
doubt  this  $5,000  note  secured  by  these  ten  bonds  is  con- 
fused with  another  $5,000  note  mentioned  in  the  evidence, 
'which  was  purchased  by  John  C.  Carroll  of  the  Chicago 
National  Bank.  The  latter  note,  as  we  read  the  evidence, 
the  date  and  terms  of  which  are  shown  in  evidence,  is  made 
the  basis  of  this  interest  allowance,  but  it  is  now  owned 
by  said  Carroll  and  not  by  the  appellants  Potter,  Gorm- 
ley and  Hately.  There  is  nothing  in  the  evidence  that 
we  can  discover  which  shows  the  terms  of  the  note  for 
which  the  said  ten  bonds  held  by  Potter,  Gormley  and 
Hately  were  collateral  security,  and  therefore  no  interest 
on  that  note  should  have  been  allowed. 

The  finding  of  the  master  and  chancellor  of  the  amount 
due  the  Fitchburg  Steam  Engine  Company,  to  wit,  $8,253.3(), 
is  correct,  and  that  company  is  entitled  to  a  lien  bv 
virtue  of  the  decree  in  its  favor  for  a  mechanic's  lien,  sub- 
ject, however,'  to  the  liens  of  said  first  bondholders  as 
above  stated,  and  the  other  liens  prior  thereto. 
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The  claims  of  the  holders  of  said  second  bonds,  as  found 
by  the  decree,  were  proper,  and  their  liens  were  subject  to 
the  other  liens  hereinabove  specified;  but  whatever  may  be 
realize<l  b}^  the  holders  of  said  $216,000  of  first  bonds  should 
be  credited  upon  the  amounts  found  due  to  them  as  holdei's 
of  said  second  bonds. 

The  appellants  Potter,  Gormley  and  Hately,  and  the 
appellees  who  are  holders  of  said  first  bonds,  are  entitled 
to  a  decree  against  the  Hotel  Company  that  it  pay  all  the 
aforesaid  liens  in  the  order  in  which  they  are  specified,  and  in 
default  thereof  to  a  sale  of  the  mortgaged  premises,  and  in 
case  of  any  deficiency  after  such  sale,  to  a  judgment  for  the 
same  against  the  Hotel  Company,  and  execution  thereon. 

It  is  urged  by  appellees  on  cross-errors  that  the  chan- 
cellor erred  in  overruling  the  motion  of  appellee  Tolraan 
to  suppress  and  disregard  the  report  of  the  master  in  chan- 
cery as  to  his  conclusions  of  law  and  fact,  because  it  was 
prepared  by  one  of  the  solicitors  of  the  defendants,  and 
that  it  was  also  error  to  allow  the  master  $1,635.18  for  his 
services  other  than  taking  the  testimony  in  the  cause. 
We  think  the  record  presents  no  error  in  this  regard. 

It  appears  from  the  evidence  taken  before  the  chancellor 
upon  the  matter  of  the  master's  fees,  several  weeks  after 
the  chancellor  had  announced  his  decision  upon  the  merits 
of  the  case  in  favor  of  the  appellees,  that  one  of  appellant's 
solicitors,  at  the  suggestion  of  the  master,  though  without 
any  intimation  from  him  as  to  what  his  report  would  be, 
drew  up  a  draft  of  findings  of  fact  and  conclusions  there- 
from, which  was  submitted  to  the  master  several  days 
before  he  made  his  report.  The  master,  however,  gave  no 
notice  to  appellees'  solicitors  that  he  had  made  this  sugges- 
tion to  appellants'  counsel,  nor  did  he  make  any  suggestion 
to  appellees'  solicitors  that  he  desired  any  draft  of  report 
from  them;  and  it  does  not  appear  that  they  had  any 
knowledge  that  such  a  draft  of  report  had  been  submitted 
to  the  master  until  the  time  of  the  hearing  before  the 
chancellor  as  to  the  master's  fees.  AVhen  the  master 
received  this  draft  of  report  he  considered  it  for  three  or 
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four  days,  and  the  report  that  he  made  and  which  was  filed 
in  court  is  substantially  the  same  as  that  submitted  to  him 
by  appellant's  solicitor.  He  says  he  did  not  make  any 
material  changes  in  it. 

The  master  submitted  a  detailed  statement  of  his  services 
in  the  cause,  commencing  on  January  19, 1900,  and  closing 
July  5,  1901,  which  shows  continuance  of  the  hearing  on 
twentj^-six  different  days,  and  hearings  on  thirteen  different 
occasions.  The  cause  was  argued  before  him  two  full  days, 
and  the  master  testifies  that  he  took  several  weeks  in  the 
consideration  of  the  pleadings,  the  testimony  and  authori- 
ties bearing  upon  the  questions  presented,  and  gave  three 
or  four  days  to  a  consideration  of  the  draft  of  report  after 
it  was  submitted  by  appellant's  counsel,  and  that  $2,500 
for  the  services  he  rendered  in  the  case,  considering  its 
importance  and  magnitude,  would  not  have  been  unreason- 
able. His  total  charge  was  $1,795,  which  includes  $159.82 
for  testimony,  as  to  which  no  question  is  made.  The  court 
also  heard  the  testimony  of  H.  L.  Wait,  a  master  in  chan- 
cery of  the  Circuit  Court  of  Cook  County  for  more  than 
fifteen  years,  who  testified  that  the  services  rendered  by 
the  master  were  reasonably  worth  at  least  $1,800.  Also 
an  attorney  who  testified  that  he  was  familiar  with  said 
matters  by  his  experience  of  twelve  years,  said  that  the 
usual  fee  of  a  master  for  such  services  would  be  $2,500. 
The  chancellor,  after  consideration  of  the  evidence,  criti- 
cised the  action  of  the  master,  but  absolved  him  from  all 
intentional  wrongdoing,  and  stated  that  there  was  nothing 
in  the  case  "  to  reflect  upon  his  integrity  in  the  matter  of 
the  preparation  and  submission  of  the  report,"  and  that 
from  the  evidence  he  considered  the  charges  of  the  master 
not  unreasonable.  He  also  stated  that  the  case  "  required 
before  the  court  some  four  weeks  of  argument,"  and  that 
he  spent  two  days  in  verifying  the  authorities  and  writing 
an  opinion. 

We  think  the  course  pursued  by  the  master  in  suggest- 
ing to  appellants'  counsel  to  make  a  draft  of  findings  and 
conclusions,  without  notice  to  the  opposing  counsel,  is  not 
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to  be  commended,  notwithstanding  there  is  evidence  tend- 
ing to  show  that  this  has  been  common  among  masters 
both  in  the  state  and  federal  courts.  The  decision  of  the 
master  should  be  above  all  possible  suspicion  of  bias  or 
improper  influence,  direct  or  indirect,  from  counsel  in  the 
case.  However  honest  and  desirous  a  master  may  be  of 
reporting  strictly  according  to  the  law  and  evidence,  such 
a  course  as  was  here  pursued  is  liable  to  cause  his  fairness 
to  be  questioned  by  the  unsuccessful  party  and  his  counsel. 
Besides,  we  think  the  practice  of  asking  counsel  to  prepare 
a  draft  of  report  and  conclusions  is  likely  to  make  the 
report  more  voluminous  than  necessary.  Its  language 
would  naturally  be  that  of  the  advocate  and  show  the  bias 
and  interest  of  the  solicitor,  whereas  it  should  state  tersely 
and  plainly,  though  fully,  conclusions  of  fact  and  law,  with- 
out any  amplification  of  the  theories  of  counsel  or  of  argu- 
ment to  support  the  conclusions  ptated. 

We  are  unable  to  say,  in  view  of  the  many  facts, -ques- 
tions of  law,  conflicting  interests  and  the  large  amounts 
involved,  and  of  the  evidence  bearing  upon  the  services  of 
the  master,  that  the  chancellor  was  manifestlv  wronor  in 
allowing  the  amount  he  did  to  the  master.  For  all  that 
appears  in  this  record  the  chancellor  took  into  considera- 
tion the  fact  that  the  draft  of  report  was  made  by  appel- 
lant's solicitor  and  fixed  the  master's  fees  -  accordingly. 
The  finding  of  the  chancellor  in  this  regard  is  therefore 
affirmed. 

In  view  of  the  conclusions  stated  it  is  unnecessary  to  dis- 
cuss other  matters  urged  by  counsel.  The  decree  of  the 
Superior  Court  is  reversed  and  the  cause  remanded,  and 
that  court  is  directed  to  enter  a  decree  foreclosing  said 
first  trust  deed  for  the  several  amounts  above  stated,  for 
payment  of  the  same  in  the  order  hereinabove  specified,  and 
that  the  appellees  who  are  holders  of  said  first  bonds,  and 
the  Fitchburg  Steam  Engine  Co.,  pay  the  costs  of  this 
court  and  the  Superior  Court  in  proportion  to  the  amounts 
of  their  respective  liens. 
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American  Hoist  &  Derrick  Co.  v.  William  E.  Hall  et  al. 

1.  Frajjd— Preponderance  of  Proof  Sufficient  to  Establvth.—A  pre- 
ponderance of  the  proof  is  ail  that  is  necessary  to  establish  fraud. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County; 
tlie  Hon.  Edward  P.  Vail,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1902.  Affirmed.  Opinion  filed 
December  4.  1903. 

This  is  an  appeal  from  a  decree  dismissing  a  creditor's  bill 
filed  January  9,  1899,  by  appellant  against  Charles  E.  Hall, 
(who  died  during  the  pendency  of  the  suit),  William  E.  Hall 
and  others,  to  set  aside  certain  conveyances  of  real  estate 
made  by  Charles  E.  Hall  to  his  son,  William  E.  Hall,  and  to 
subject  the  property  to  the  payment  of  complainant's  judor- 
ment  against  Charles  E.  Hall,  on  the  ground  that  the  con- 
veyances had  been  made  without  consideration  and  to 
hinder,  delay  and  defraud  the  creditors  of  Charles  E.  Hall, 
and  that  the  grantee  held  the  property  conveyed  to  him  in 
secret  trust  for  the  benefit  of  the  grantor.  There  was  a 
reference  to  a  master  and  the  court  approved  his  report, 
recommending  the  dismissal  of  the  bill. 

Complainant's  judgment  against  Charles  E.  Hall  was  for 
$4,453.56  and  rendered  October  20,  189$,  upon  three  promis- 
sory notes  dated  September  15,  1897,  made  by  the  Minne- 
haha Granite  Company  and  another  and  guaranteed  by  said 
Charles  E.  Hall  and  others,  one  for  $750  due  thirty  days 
after  date,  one  for  $1,725  due  sixty  days  after  date,  and  one 
for  $1,679  due  ninety  days  afterdate.  Execution  was  duly 
issued  and  returned  nulla  bona  December  20,  1898. 

The  real  estate  affected  by  the  bill  is  all  situate  in  Chi- 
cago and  (omitting  the  legal  description)  is  as  follows: 
35.50  Vernon  avenue,  7143  South  Chicago  avenue,  8457 and 
8459  Ontario  avenue,  and  5235  Wabash  avenue.  The  deeds, 
four  in  number,  were  all  warranty  deeds  and  acknowledsfed 
before  Elisha  Whittlesey,  Jr.,  as  notary  public.  The  one 
conveying  the  Vernon  avenue  property  is  dated  July  21, 
1897.     The  acknowledgment  bears  date  the  same  day,  but 
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the  deed  was  not  recorded  until  September  28,  1897.  The 
other  three  deeds  are  dated  and  acknowledged  September 
28,  1897,  and  recorded  October  1,  1897.  The  deed  convey- 
ins:  the  South  Chicago  avenue  lot  recites  a  consideration  of 
$2,000  and  states  the  property  is  subject  to  an  incumbrance 
of  $6,000.  The  deed  conveying  the  Ontario  avenue  lots 
recites  a  consideration  of  $2,000.  The  deed  conveying  the 
premises  on  Wabash  ave)iue  recites  a  consideration  of  $  1 ,000 
and  states  they  are  subject  to  an  incumbrance  of  $3,000. 
In  point  of  fact,  the  incumbrance  was  larger. 

The  record  title  to  all  the  properties  had  been  in  Charles 
E.  Hall  for  a  considerable  time  before  he  conveyed  them 
to  William  E.  Hall.  He  acquired  the  title  to  the  Vernon 
avenue  property  by  deed  dated  January  26,  1889,  and 
recorded  March  27,  1889;  to  the  South  Chicago  avenue  lot 
by  deed  dated  May  12,  1890,  and  recorded  July  10,  1890;  to 
the  Ontario  avenue  lots  by  one  deed  dated  January  30, 
1890,  and  recorded  April  20,  189rl,  and  another  deed  dated 
January  30,  1891,  and  recorded  Ajml  20,  1894;  and  to  the 
Wabash  avenue  property  by  deed  dated  April  26,  1893,  and 
recorded  May  8,  1893.  The  Ontario  avenue  lots  were 
bought  under  contract  and  the  deeds  dated  back  when  all 
payments  had  been  made. 

The  defendant  William  E.  Hall  in  his  answer  alleged  that 
the  Vernon  avenue  property  had  been  purchased  with  his 
means,  that  he  had  always  been  the  real  owner  of  it  and 
that  Charles  E.  Hall  had  held  only  the  naked  legal  title; 
and  as  to  the  other  properties  he  claimed  that  while  the 
whole  record  title  had  stood  in  Charles  E.  Hall,  yet  he  actu- 
ally owned  only  an  undivided  half  interest  in  them  and 
that  he,  William  E.  Hall,  had  always  been  the  equitable 
owner  of  the  other  half  and  had  contributed  one-half  of 
the  funds  used  in  purchasing  them. 

HovNE,  O'Connor  &  Hoyne,  attorneys  for  appellant. 

John  W.  Smith,  attorne}''  for  appellees. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 
The  rule  invoked  by  counsel,  that  where  one  person  puts 
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property  in  the  name  of  another  and  thus  enables  him  to 
acquire  credit  on  the  faith  of  it  he  can  not  defeat  the 
claims  of  creditors  who  gave  the  credit  on  the  strength  of 
the  record  title,  has  no  application  to  this  case,  for  the  rea- 
son there  is  no  proof  that  before  or  at  the  time  when 
Charles  E.  Hall  guaranteed  the  notes  upon  which  judgment 
was  rendered  against  him,  the  complainant  relied  upon  his 
being  record  owner  of  the  real  estate  in  question  or  even 
knew  of  his  being  such. 

To  sustain  the  allegations  of  its  bill,  complainant  called 
as  its  witness  the  defendant  grantee,  William  E.  Hall.  The 
substance,  in  part,  of  his  testimony  is  that  as  early  as  1882 
he  and  his  deceased  father  began  dealing  in  a  small  way  in 
real  estate,  purchasing  and  selling  from  time  to  time  differ- 
ent pieces;  that  during  this  time  the  father  was  an  em- 
ploye of  the  Chicago  City  Railway  Company,  and  looked 
after  these  transactions  mornings  and  evenings  or  when 
not  otherwise  employed,  and  the  witness  was  attending  to 
his  professional  duties  as  a  physician,  leaving  the  details  of 
the  real  estate  management  mainly  to  his  father;  that  all 
the  purchases,  including  the  property  involved  in  this  suit 
(excepting  that  on  Vernon  avenue)  were  made  on  the 
joint  account  of  both;  that  in  all  cases  the  witness,  Dr. 
Hall,  paid  half  the  consideration  and  at  different  times 
advanced  to  his  father  divers  suras  of  money  to  assist  him 
in  paying  his  share  of  the  purchase  price;  that  the  title 
to  the  properties  was  taken  and  held  in  the  father's  name 
because  the  witness,  being  a  physician,  was  afraid  that 
patients  might  bring  blackmailing  suits  against  him  for 
alleged  malpractice;  that  once  or  more  times  every  year 
there  was  an  accounting  between  him  and  his  father  in 
regard  to  the  income  and  expenses  of  the  properties  held  on 
joint  account;  that  the  Vernon  avenue  property  was  pur- 
chased and  paid  for  by  Dr.  Hall  alone  and  had  been  occupied 
by  him  as  a  homestead  since  March,  1896;  that  on  Septem- 
ber 26, 1898,  the  date  of  three  of  the  deeds,  his  father,  being 
then  indebted  to  him  more  than  $9,000  for  money  advanced 
and  loaned  at   various  times,  conveyed   to  him  in  good 
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faith  and  in  part  satisfaction  of  said  debt  his,  the  father's, 
one-half  interest  in  all  the  properties  in  question  exceptino^ 
that  on  Vernon  avenue,  the  latter  having  been  conveyed 
previously,  July  21,  1897. 

Dr.  Hall,  as  complainant's  witness,  further  testified  that 
for  many  years  prior  to  Januar}',  1895,  he  carried  a  small 
pocket  memorandum  book  in  which  he  entered  the  amounts 
advanced  by  him  to  his  father:  that  this  book  he  had  lost; 
that  at  the  time  of  its  loss,  the  amounts  in  his  father's 
account  in  it  had  been  footed  up  and  carried  forward  and  that 
the  amount  carried  forward  was  $7,2S0;  that  on  January 
:i,  1895,  his  father  called  at  his  office  and  he  told  him  that 
according  to  his  recollection  the  balance  due  him,  as  shown 
by  the  lost  memorandum  book,  was  $7,280;  that  thereupon 
his  father  took  from  his  pocket  a  small  memorandum  in 
which  he  kept  an  account  of  the  sums  received  by  him  from 
his  son  and  after  looking  at  it  said  the  balance  of  $7,280 
was  correct;  that  the  witness  then  directed  his  bookkeeper 
to  enter  this  balance  in  his  office  ledger,  which  was  done, 
and  the  following  entry  was  made  on  page  197  of  the 
ledger,  showing  an  account  marked  "  C.  E.  Hall,"  to  wit, 
"  1895,  Jan.  3,  Acct.  brot.  up  to  7280;"  that  the  entry 
was  made  because  of  the  loss  of  witness'  memorandum 
book;  that  ho  himself  entered  the  amount  brought  for- 
ward in  a  small  memorandum  book  in  which  he  afterward 
kept  account  of  all  sums  advanced  by  him  to  his  father 
after  January  3,1895. 

The  first  item  of  this  account  is:  "Acct.  from  c.  b., 
§7280."  The  figure  7  is  not  in  alignment  with  the  figures 
280,  is  smaller  in  size  and  is  made  with  a  finer  and  cleaner 
stroke.  The  master  found  the  ''  7  "  was  not  written  at  the 
same  time  as  the  "  280." 

No  note  or  receipt  or  evidence  of  indebtedness  of  any 
kind  from  the  father  to  the  son  was  produced  on  the  hear- 
ing. The  witness  testified  he  never  took  a  note,  receipt  or 
other  paper  from  his  father  except  upon  one  occasion  when 
a  receipt  was  given;  but  it  was  not  produced,  the  witness 
saying  he  did  not  know  what  had  become  of  it. 
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The  witness  voluntarily  produced  a  memorandum  book 
found  by  him  among  his  father's  papers  after  his  death, 
certain  portions  of  which  the  complainant  offered  in  evi- 
dence. In  it  the  father  kept  an  account  with  various  par- 
cels of  real  estate,  including  the  properties  in  question.  The 
accounts  make  no  mention  of  the  son  as  an  owner  of  any 
interest  in  the  properties. 

The  witness  also  voluntarily  produced  and  oflfered  in  evi- 
dence a  tax  receipt  book  containing  one  receipt  for  taxes 
paid  August  30, 1899,  on  the  S.  Chicago  avenue  lot,  in  which 
the  "  C  '■  before  "  E.  Hall "  seems  to  have  been  changed  to 
**  W,"  either  at  the  time  of  issuing  the  same  or  afterward. 
Other  receipts  show  a  similar  change.  When  it  was  made 
or  by  whom  is  not  shown. 

It  further  appeared  that  the  father  had  practically  no 
property  other  than  that  which  he  conveyed  to  his  son,  and 
that  in  purchasing  the  same  and  other  pieces  in  which  the 
son  claims  that  he  and  his  father  dealt  at  different  times, 
the  father  was  the  only  person  known  to  the  sellers  and 
grantors  and  their  agents.  So  also,  when  mortgages  and 
trust  deeds  were  executed  upon  the  real  estate,  either  to 
secure  the  unpaid  purchase  money  or  loans  contracted  by 
the  father,  he  was  generally  the  only  person  known  in  the 
transactions. 

Dr.  Hall  was  examined  at  very  great  length  in  behalf  of 
the  complainant,  and  as  the  master  says,  his  "  testimony  and 
the  other  evidence  does  not  indicate  a  state  of  facts  or  a 
course  of  dealing  with  his  father  or  business  habits  such  as 
are  ordinarily  found  among  business  men.  It  is  very  indef- 
inite and  uncertain  and  contains  many  inconsistencies.  His 
testimony  is  also  directly  in  conflict  with  other  evidence  in 
the  case  in  a  number  of  particulars."  To  which  it  may  be 
added  that  he  testified  without  suflicient  regard  for  the 
sanctity  of  an  oath  and  in  an  easy,  careless  way,  much  as 
might  be  expected  from  a  man  who,  according  to  his  own 
statements,  was  in  the  habit  of  carrying  large  sums  of  money 
on  his  person  or  would  keep  his  money  in  apparently  unsafe 
and  exposed  places,  or  would  entrust  it  to  his  neighbors  for 
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temporary  safekeepinji^.  Yet  he  showed  considerable  famil- 
iarity with  the  general  features  of  most  of  th«  real  estate 
transactions,  although  unable  to  give  with  any  degree  of 
accuracy  the  dates  of  deeds,  the  amount  of  the  considera- 
tion, how  it  was  made  up,  wh(ither  in  cash  or  notes  and  how 
much  was  in  notes;  and  he  differed  quite  materially  in  many 
instances  from  the  accounts  given  by  the  parties  or  their 
agents,  to  whom  certain  pieces  were  sold  or  from  whom 
they  were  purchased.  In  such  matters,  however,  after  some 
lapse  of  time,  accuracy  of  recollection  is  seldom  met  with. 
The  general  impression  created  upon  us  by  reading  his 
testimony  is  that  while  as  to  details  he  is  by  no  means  a 
reliable  or  trustworthy  witness  and  does  not  always  pay 
that  regard  to  precision  and  exactness  which  is  demanded 
from  a  person  on  the  witness-stand,  yet  he  does  not  inten- 
tionally utter  a  falsehood,  and  we  can  readily  understand 
how  the  master  came  to  say  that  "  the  personal  appearance 
and  manner  of  A\"illiam  E.  Hall  when  on  the  stand  did  not 
impress  me  unfavorably." 

Appellee  and  others  testified  in  his  behalf  that  he  had 
carried  on  with  one  Pflaum,  since  deceased,  as  agent  for  the 
owner,  the  negotiations  for  the  purchase  of  the  Vernon 
avenue  property  and  had  paid  to  him  the  purchase  price 
for  it;  that  they  had  frequently  seen  appellee  handle  and 
have  in  his  possession  large  sums  of  money  and  hand  them 
in  whole  or  in  part  to  his  father  to  be  by  him  used  in  the 
joint  deals  in  which  they  were  engaged,  and  that  appellee 
for  many  years  before  the  execution  of  the  deeds  sought  to 
be  set  aside  had  exercised  acts  of  dominion  over  some  of  the 
properties  conveyed,  such  as  listing  one  of  them  for  sale 
with  a  real  estate  agent,  having  a  barn  built  and  repairs 
made  on  them,  paying  for  the  improvements,  etc.  There 
was  no  controversy  over  the  fact  that  he  had  been  in  the 
sole  occupancy  of  the  Vernon  avenue  premises  as  his  home- 
stead since  March,  1896. 

There  is  no  direct  proof  that  the  monetary  transactions 
between  appellee  and  his  father,  testified  to  by  appellee  and 
others,  did  not  take  place;  nor  is  there  any  proof  that  he 
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did  not  enjoy  the  professional  income  which  he  claimed, 
except  his  slowness  in  paying  a  small  debt. 

The  main  difficulty  with  appellant's  case  is  presented  by 
the  uncontradicted  testimony  of  appellee  and  Whittlesey  in 
regard  to  the  circumstances  under  which  the  deeds  in  con- 
troversy came  to  be  given  and  the  then  existing  situation. 
Against  the  advice  of  appellee  his  father  became  interested 
and  acquired  some  stock  in  the  Minnehaha  Granite  Com- 
pany, the  notes  of  which  he  subsequent!}^  guaranteed.  Hav- 
ing reluctantly  advanced  him  moneys  for  that  purpose, 
appellee  later  on  became  uneasy  about  the  affairs  of  the  com- 
pany and  his  father's  relations  to  it  and  suggested  to  him 
during  the  winter  of  1890-97,  that  they  had  better  have  a 
settlement  of  their  accounts  and  straighten  out  their  real 
estate  matters,  appellee  asking  his  father  to  deed  over  to 
him  the  Vernon  avenue  property,  and  as  to  the  others  that 
he  would  either  buy  him  out  or  his  father  should  acquire  his 
interest.  Accordingly  they  met  by  appointment  at  the 
office  of  Elisha  Whittlesey,  Jr.,  the  then  attorney  of  the 
father,  in  March,  1897,  just  about  six  months  before  the 
notes  were  guaranteed, and  in  the  presence  of  Whittlesey, he 
participating  and  aiding  therein,  had  a  complete  settlement, 
at  which  it  was  found  that  the  father  then  owed  his  son 
over  $9,000,  and  it  was  agreed  that  he  should  deed  to  him 
the  properties  in  question  (except  that  on  Vernon  avenue), 
"  in  satisfaction  of  the  indebtedness,"  as  Whittlesey  testi- 
fies. Previously  C.  E.  Hall  had  been  at  his  lawyer's  office 
a  number  of  times  and  told  him  that  he  and  his  son  owned 
jointly  the  properties  on  South  Chicago,  Ontario  and 
Wabash  avenues,  and  that  he  was  deeply  in  his  son's  debt 
for  moneys  advanced  to  him  to  pay  for  his  interest  in  these 
lots  and  to  make  other  payments. 

Some  time  elapsed  before  the  arrangement  agreed  on  was 
carried  out,  but  on  July  21,  1897,  nearly  two  months  before 
the  contingent  liability  giving  rise  to  the  judgment  upon 
which  appellant's  bill  is  based  be<]:an  to  have  any  existence, 
the  deed  to  the  Vernon  avenue  premises  was  executed, 
acknowledged  and  delivered  to  appellee.    It  was  filed  for 
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record  on  the  28th  day  of  September  following,  the  same 
day  on  which  the  other  deeds  were  made  in  pursuance  of 
the  agreement  entered  into  six  months  before.  At  that 
time  the  only  debts  owed  by  C.  E.  Hall  were  secured,  hav- 
ing arisen  out  of  his  and  his  son's  real  estate  transactions. 
No  occasion  or  inducement  existed  for  the  perpetration  of 
a  fraud.  It  is  not  shown  that  even  on  September  28th  the 
son  had  any  knowledge  that  his  father  had  guaranteed  the 
notes  on  the  15th.  So  far  as  appears  neither  party,  to  the 
deeds  was  actuated  by  any  fraudulent  motive  in  their 
execution;  and  if  the  grantor  had  such  motive,  it  does  not 
appear  that  the  grantee  knew  of  it. 

Mr.  Whittlesoy  was  one  of  the  solicitors  in  the  present 
litigation  and  should  have  severed  his  connection  with  it 
before  he  gave  his  testimony.  His  failure  to  do  so,  while 
it  subjects  him  to  deserved  criticism,  does  not  disqualify 
him  as  a  witness  nor  of  itself  justify  the  rejection  of  his 
testimony.  We  have  carefully  considered  it  and  do  not 
feel  warranted  in  disregarding  it. 

If,  as  appellant's  counsel  contend,  William  E.  Hall  and 
Whittlesey  conspired  together  and  concocted  a  plot  to 
defraud  the  creditors  of  Charles  E.  Hall,  and  their  testimony 
be  a  tissue  of  perjury  from  beginning  to  end,  they  would 
more  likely  have  made  it  a  part  of  their  plan  to  give  Charles 
E.  Hall  either  no  interest  whatever  or  a  half  interest  in  all 
the  lots,  not  excepting  the  Vernon  avenue  property. 

We  agree  with  the  master  in  holding  that  since  the  execu- 
tion of  the  deeds  William  E.  Hall  has  had  charge  and  pos- 
session of  the  premises  conveyed,  and  that  there  is  no  secret 
trust  in  him  for  the  benefit  of  Charles  E.  Hall  or  his  heirs. 

The  master  and  the  chancellor  erred  in  ruling  that  "  fraud 
must  be  proven  to  the  satisfaction  of  the  court,"  and  that 
the  complainant  "must  satisfy  the  niind  of  the  court  of  the 
truth  of  the  allegations  of  the  bill."  A  preponderance  of 
the  proof  will  suffice  (Carter  v.  Gunnels,  67  111.  270;  King- 
man V.  Reinemer,  166  111.  208;  Bank  v.  Lyon,  185  111.  343; 
Smith  V.  Eilelstein,  92  111.  App.  38);  but  we  do  not  think 
this  measure  of  proof  has  been  furnished. 

The  decree  dismissing  the  bill  will  be  affirmed. 
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Colonial  Assurance  Co.  t.  National  Fire  Insurance  Co. 

1.  Insurance — Transmissicm  to  Insured  of  Fact  of  Cancellation  by 
Special  Agent  is  Final. — The  transmission  to  the  insured  of  tlie  fact 
of  cancellation,  by  a  special  agent  of  the  insurer  who  was  authorized 
to  cancel  on  notice,  is  final;  and  a  subsequent  arrangement  between  him 
and  the  insured  to  let  the  policy  stand  is  immaterial,  as  it  would  be  a 
new  discretionary  act  beyond  the  power  of  a  special  agent. 

2.  Sauk— Authority  of  Special  Agent  to  Revive  a  Policy  Canceled  by 
the  Company,  Not  to  be  Preuuvied.— Authority  of  a  special  agent  to  revive 
a  canceled  policy  already  rejected  by  the  company  can  not  be  presumed. 

Assnmpsit,  upon  certificates  of  re-insurance.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County:  the  Hon.  Oliver  H.  Horton,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.     Reversed.     Opinion  filed  December  4,  1903. 

This  is  a  suit  brought  by  appellee  to  recover  upon  cer- 
tificates of  re-insurance,  issued  by  appellant. 

The  facts  upon  which  the  suit  is  based  are  substantially 
as  follows:  Appellant  issued  two  certificates  of  re-insur- 
ance bearing  date  respectively  September  12  and  20, 1899, 
which  were  attached  to  and  subject  to  the  terms  and  con- 
ditions of  an  open  policy,  issued  to  appellee. 

By  their  terms  these  certificates  re-insure  appellee  against 
loss  or  damage  by  fire  on  the  latter's  liability  under  poli- 
cies which  it  had  issued  to  Schwarzschild  &  Sulzberger 
Company  at  Kansas  City,  Kansas.  The  certificates  con- 
clude as  follows : 

"  This  certificate  shall  not  be  binding  until  countersigned 
by  Worthington  &  Co.,  the  authorized  special  agents  of 
this  company  at  Chicago,  111. 

Worthington  &  Co., 

Special  Agents." 

The  thirtieth  day  of  September,  1899,  Worthington  & 
Co.,  special  agents  of  appellant  at  Chicago,  received  from 
appellant's  managers  in  Xew  York  the  following  letter, 
dated  September  27,  1899  : 

"Gentlemen: — D.  R.  1352  and  1353  Washin<^ton  and 
1888  and  194G  Colonial  re-insurance  of  National  of  Hartford, 
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property  of  Schwarzschild  &  Sulzberger  Co.     We  will  have 
to  ask  you  to  take  up  all  these  policies  as  we  have  decided 
to  go  off  this  plant  on  account  of  the  consequential  damage 
clause.    Your  prompt  attention  will  oblige. 
Very  truly  yours, 

George  A.  Stanton  &  Co., 
General  Managers." 

September  30th,  the  date  upon  which  Worthington  <fe 
Co.  received  the  foregoing  letter,  was  Saturday,  and  Mr. 
Worthington  at  once  took  the  letter  to  the  office  of  appel- 
lee and  it  was  handed  to  one  of  appellee's  assistant  general 
managers.  Afterward,  on  the  same  day,  Worthington  wrote 
and  delivered  before  noon  of  that  day  the  following, 
which  is  addressed  to  Fred  S.  James  &  Co.,  managers  of 
the  National  Insurance  Co.  of  Hartford,  Conn.,  and  dated 
Chicago,  September  30,  1899. 

^'  Gentlemen  :  On  account  of  the  consequential  damage 
clause  in  form  of  policy  covering  plant  of  Schwarzschild  & 
Sulzberger  Co.,  at  Kansas  City,  our  companies  have  decided 
to  decline  the  risk  and  have  instructed  us  to  recall  the  fol- 
owing  re-insurance  certificates  issued  to  National  Ins.  Co. 

No.  1352,  Wash.     Assr.  re-ins.     National  No 724030 

''     1353,        ''  "  ''  "  "    724030 

"  1886,  Colonial  "    "       "     «  724030 

"  1946,     "    "    "       "     "  724031 

Kindly  see  that  the  above  certificates  are  returned  to  us. 
In  the  event  of  the  objectionable  being  removed  from  policy 
form  we  presume  that  our  companies' would  remain  on  the 
risk.. 

Very  truly  yours, 

Worthington  &  Co., 

Special  Agents." 

Early  on  the  morning  of  the  6th  of  October,  the  prop- 
erty described  in  the  policies  above  mentioned,  was  partly 
destroyed  by  fire.  The  loss  was  adjusted  and  on  the  20th 
day  of  November,  1899,  appellee  paid  to  Schwarzschild  <fe 
Sulzberger  Co.  the  sum  of  $9,391.13  on  account  of  said  loss. 
Thereupon  appellee  delivered  to  appellant  proofs  of  the 
loss  and  demanded  of  appellant  the  latter's  proportion  of 
the  same,  upon  the  theor}''  that  the  re-insurance  certificates 
referred  to  were  still  in  force. 
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It  is  claimed  by  appellant  that  the  certificates  of  re-insur- 
ance were  canceled  September  30,  1899,  the  cancellation 
taking  eflfect  five  days  thereafter,  and  before  the  loss  of 
October  6th  .occurred.  The  cause  was  submitted  to  the 
court,  a  jury  having  been  waived,  and  the  trial  court  held 
that  the  certificates  in  question  were  not  canceled  by  the 
notice  to  appellee  of  said  date,  and  were  in  full  force  and 
effect  at  the  time  of  the  fire.  Judgment  was  rendered 
accordingly,  from  which  judgment  this  appeal  is  prose- 
cuted. 

Myron  H.  Beach,  attorney  for  appellant. 

Bates,  Harping  &  Atxins,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

This  controversy  presents  the  question  whether  the  cer- 
tificates issued  by  appellant  re-insuring  appellee  upon  the 
latter's  liability  under  its  policies  to  Schwarzschild  &  Sulz- 
berger Company,  were  in  force  at  the  time  when,  by  the 
fire  of  October  6,  1899,  a  loss  occurred  under  said  policies, 
which  appellee  was  required  to  pay.  No  question  of  pay- 
ment or  return  of  premium  arises.  It  is  claimed  by  appel- 
lant, first,  that  the  presentation  to  appellee's  agents  upon 
the  morning  of  September  30,  1899,  of  the  order  from 
appellant's  general  managers  to  the  Chicago  agents  of  the 
laiter  to  take  up  all  appellant's  policies  on  the  property  of 
Schwarzschild  &  Sulzberger  Co.,  "as  we  have  decided  to  go 
off  this-plant  on  account  of  the  consequential  damage 
clause,"  was  a  sufficient  notice  of  cancellation;  and,  second, 
that  in  any  event  the  certificates  were  canceled  by  the 
formal  notice  delivered  the  same  day  to  appellee's  man- 
agers at  Chicago. 

The  certificates  of  re-insurance  under  consideration  pro- 
vide that  they  are  "  issued  under  and  subject  to  the  condi- 
tions, agreements  and  stipulations"  of  the  open  policy  issued 
by  ajTpellant  to  appellee,  to  which  said  certificates  were 
attached.     This  open   policy  provided  that  it  should  "  be 
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canceled  at  any  time  at  the  request  of  the  insured,  or  by 
the  company,  by  giving  five  days'  notice  of  such  cancella- 
tion." If,  therefore,  appellant  gave  notice  of  cancellation 
five  days  before  October  6,  1899,  when  the  loss  occurred 
for  which  appellee  seeks  to  recover  in  this  suit,  then  the 
certificates  in  controversy  were  not  in  force  and  appellee  is 
not  entitled  to  recover. 

The  evidence  is  not  disputed  that  the  letter  forwarded 
by  appellant's  general  managers  to  its  Chicago  agents 
directing  the  latter  to  take  up  the  policies  in  controversy, 
was  taken  on  September  30, 1899,  to  appellee's  oflSce,  where 
it  was  read  by  one  of  the  latter's  employes  and  handed  to 
appellee's  assistant  general  agent.  Appellee  was  thus 
informed  of  the  instructions  given  by  appellant  to  its  Chi- 
cago agents  to  "take  up"  or  cancel  these  policies;  and 
while  it  may  be  true,  as  argued  by  appellee,  that  this  letter 
was  not  in  form  a  cancellation  of  the  certificates,  it  was  a 
distinct  notice  to  appellee  that  appellant  had  ordered  the 
cancellation;  and  served  upon  appellee  as  it  was  constituted, 
we  think,  a  "  notice  of  such  cancellation,"  sufficient  to  meet 
the  requirements  of  the  policies  in  that  respect,  and  termi- 
nate the  liability  five  days  tliereafter.  Springfield  F.  & 
M.  Ins.  Co.  V.  McKinnon  &  Call,  59  Texas,  507,  508,  also 
Schwarzschild  v.  Phoenix  Co.,  115  Fed.  Rep.  653,  656,  and 
cases  cited. 

It  is,  however,  urged  in  behalf  of  appellee  that  this  notice 
was  waived  by  the  phraseology  of  a  later  notice  served 
upon  appellee  the  same  day.  This  later  and  formal  notice 
of  cancellation,  after  stating  why  the  re-insurance  certifi- 
cates in  controversy  were  recalled  and  describing  them,  con- 
cludes as  follows :  "  Kindly  see  that  the  above  certificates 
are  returned  to  us.  In  the  event  of  the  objectionable 
(clause)  being  removed  from  policy  form,  we  presume  that 
our  companies  would  remain  on  the  risk."  This  is  signed 
''  Worthington  &  Co.,  special  agents."  Appellee's  counsel 
contend  that  this  was  merely  a  conditional  notice  of  can- 
cellation. We  cannot  concur  in  that  view.  Appellee  was 
explicitly  told  by  the  notice  that  the  companies  had 
"  requested  us  to  recall "  among  others,  the  re-insurance  cer- 
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tificates  in  controversy  here,  and  it  was  requested  to  see 
that  these  were  "  returned  to  us."  There  is  nothing  in  the 
sentence  following  that  in  any  way  contradicts  or  modifies 
this  positive  recall  of  the  certificates,  or  that  conflicts  with 
the  letter  of  instructions  from  appellant  which  had  been 
shown  to  appellee  earlier  in  the  day.  This  concluding 
sentence  expresses  a  mere  opinion  of  the  special  agents,'  that 
the  companies,  of  which  appellant  was  one,  would  remain 
on  the  risk  in  the  event  the  objectionable  consequential 
damage  clause  was  removed.  It  did  not  contain  any  agree- 
ment to  remain  on  the  risk  even  in  that  event.  It  does  not 
make  any  proposition  to  "  remain  on  the  risk  "  upon  condi- 
tion that  the  objectionable  clause  shall  be  removed,  and  if  it 
had,  there  is  no  evidence  that  appellee  ever  accepted  or 
offered  to  accept  the  suggestion,  or  indicated  an  expectation 
that  appellant  would  remain.  It  was  not  until  October  28, 
1S99,  after  the  cancellation  had  taken  effect,  and  after  the 
loss  had  oocurred,  when  appellee  was  proposing  to  make 
the  claim  against  appellant  which  it  seeks  to  enforce  in  this 
suit,  that  a  letter  was  written  to  appellant,  in  which  appel- 
lee says  it  had  communicated  with  its  agents  and  received 
reply  that  the  objectionable  clause  would  be  eliminated  or 
its  line  reduced;  but  that  its  agents  were  unable  to  have  the 
clause  eliminated.  If,  as  its  counsel  argue,  the  letter  of  Octo- 
ber 28th  shows  that  appellee  was  led  to  believe  that  it  had 
a  reasonable  time  to  secure  the  elimination  of  the  objec- 
tionable clause,  that  letter  also  shows  that  it  had  been  unable 
to  have  the  objectionable  clause  removed.  It  does  not 
show  that  appellee  had  been,  nor  is  it  plain  how  it  could  be 
misled  by  the  notice.  The  notice  was  not  equivocal.  It 
w^as  explicit.  It  was  not  a  notice  of  a  mere  intention,  but 
an  actual  recall  or  cancellation  of  the  policies. 

This  conclusion  makes  it  unnecessary  to  consider  appel- 
lee's contention  that  it  understood  from  the  notice  of  Sep- 
tember 30th,  that  it  had  a  reasonable  time  after  receiving  it 
to  secure  the  elimination  of  the  clause,  and  that  such  rea- 
sonable time  had  not  expired  when  the  fire  occurred.  It 
may  be  said,  however,  that  the  parties  had  agreed  among 
themselves  as  to  the  time  when  a  notice  of  cancellation 
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should  take  effect;  and  if  for  the  sake  of  the  argument  we 
could  assume  that  the  notice  of  September  30th  did  amount 
to  a  cancellation  only  on  condition  that  appellee  failed  to 
remove  the  objectionable  clause  from  the  policy  form  within 
a  reasonable  time,  yet  the  contract  between  the  parties  pro- 
vided that  the  notice  should  take  effect  in  five  days,  and  a 
reasonable  time  to  fulfill  such  condition,  in  the  absence  of 
any  express  agreement  to  the  contrary,  ought  not  in  fair- 
ness to  be  regarded  as  extending  beyond  the  time  fixed  by 
the  parties  themselves  in  their  contract. 

Worthington  &  Co.  were  entitled  "special  agents  "of 
appellant  in  the  certificates  of  re-insurance  and  as  such 
signed  the  formal  notice  of  cancellation.  Appellee  there- 
fore had  notice  of  the  special  character  of  their  agency  and 
had  received  notice  of  the  specific  instructions  under  which 
they  were  acting.  These  gave  no  discretion  to  the  special 
agents  to  waive  or  postpone  taking  up  the  policies. 
'*  Prompt  attention  "  was  called  for.  It  does  not  appear 
that  the  agents  had  authority  to  extend  the  time  for  can- 
cellation or  to  retain  the  policy  in  force,  had  they  wished 
or  intended  to  do  so  by  the  concluding  sentence  of  the  notice 
under  consideration.  On  the  contrary  it  appears  that  if 
they  ever  had  such  authority  it  was  revoked  by  the  letter 
of  instructions  which  they  received  September  30th  and 
showed  appellee  the  same  day. 

In  Biddle  on  Insurance,  Sec.  376,  it  is  said  : 

"  The  transmission  to  the  insured  of  the  fact  by  a  special 
agent  of  the  insurer  who  was  authorized  to  canfcel  on  notice, 
is  final;  and  a  subsequent  arrangement  between  him  and  the 
insured  to  let  the  policy  stand  is  immaterial,  as  it  would  be 
a  new  discretionary  act  beyond  the  power  of  a  special 
agent." 

As  said  in  Hartford  Fire  Ins.  Co.  v.  Reynolds,  36  Mich. 
602,  507,  it  would  require  evidence  of  authority  in  the 
agent  which  could  not  be  presumed,  to  revive  a  canceled 
policy  already  rejected  by  the  company.  We  do  not  regard 
^tna  Ins.  Co.  v.  Maguire,  51  111.  342,  cited  by  appellee,  as 
in  point. 

The  judgment  of  the  Circuit  Court  is  reversed. 
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Martin  Eapaczynski^  alias    John    Riley^   y.  Wells    & 

French  Co. 

1.  Master  and  Seryavit— Servant  Does  Not  Assume  the  Risk 
Resulting  from  a  Direct  Command. — When,  by  the  order  of  the  master 
or  one  standing  in  that  relation,  the  servant  in  directed  to  encounter  a 
danger,  his  duty  being  that  of  obedience,  he  does  not  assume  the  risk. 
The  employe  must  always  exercise  the  degree  of  care  which  an  ordi- 
narily prudent  person  would  have  exercised  under  the  same  cir- 
cumstances, but  he  does  not  assume  the  risk  resulting  from  a  direct 
command. 

Trespass  on  the  Case,  for  personal  injuries.      Appeal  from    the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge 
presiding.     Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.     Reversed  and  judgment  entered   in  this  court.     Opinion   filed ' 
December  4,  1903.    Rehearing  denied  December  23, 1903. 

Appellant,  for  three  years  before  he  received  the  injury 
for  which  this  suit  was  brought,  had  operated  for  appellee 
a  i^laner  and  joiner,  and  was  paid  therefor  one  dollar  and 
sixty  cents  per  day.  The  machine  was  intended  to  plane, 
cut  grooves,  gains  and  tenons,  and  do  other  kinds  of  work, 
and  appellant  had  upon  it  done  the  various  kinds  of  'work 
which  it  was  intended  to  do.  As  a  part  of  the  machine 
were  two  tables,  the  back  one  stationary,  the  front  one  so 
constructed  that  it  can  be  placed  and  held  at  any  distance 
from  the  other  between  an  inch  and  seven-eig-hths  and 
twelve  inches.  The  opening  between  the  tables  is  called 
the  throat,  and  in  this  throat  runs,  at  a  speed  of  3,500  revo- 
lutions per  minute,  a  cylinder.  To  prepare  the  machine  for 
a  particular  kind  of  work  a  proper  head  is  placed  on  the 
cylinder  and  proper  knives  or  other  cutting  tools  in  the 
head,  and  the  throat  made  of  proper  width  for  the  head. 

In  planing,  'when,  as  on  the  day  in  question,  it  is  desired 
to  make  the  cut  a  sixteenth  of  an  inch  deep,  the  top  of  the 
front  table  is  placed  a  sixteenth  of  an  inch  below  the  top  of 
the  back  table.  The  knives  are  on  a  level  with  the  back 
table  and  revolve  toward  the  front  table.  The  piece  of 
wood  to  be  planed  is  placed  upon  the  front  table  and  its 
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front  held  by  the  operator  against  the  knives;  when  a  space 
equal  to  the  width  of  the  throat  has  been  planed  the  front 
end  of  the  piece  will  rest  upon  the  back  table  and  the 
piece  then  have  a  bearing  upon  each  table.  To  make  a 
change  in  the  width  of  the  throat  it  is  necessary  to  loosen 
certain  screws,  move  the  front  table  and  then  tighten  the 
screws. 

It  is  shown  that  appellant  knew  how  to  put  knives  in 
the  head  and  to  adjust  the  knives  to  the  tables  but  it  is  not 
shown  that  he  ever  changed  the  width  of  the  throat  or 
that  he  knew  how  to  make  such  changes.  On  the  day  of 
the  injury  appellant  was  directed  by  his  foreman  to  plane 
upon  said  machine,  with  a  cut  of  a  sixteenth  of  an  inch, 
about  200  wooden  spools.  These  spools  were  eight  inches 
long  and  two  inches  thick.  The  throat  of  the  machine  was 
then  three  and  a  quarter  inches  wide  and  without  chang- 
ing the  width  of  the  throat  appellant  put  in  a  proper  head, 
put  the  proper  knives  in  the  head  and  adjusted  the  knives 
and  tables  so  as  to  make  the  required  cut.  Not  long  after- 
ward, whiie  planing  a  spool,  the  spool  was  forced  or  kicked 
out  of  his  hands  and  the  fingers  of  his  left  hand  were 
thereby  brought  in  contact  with  the  knives  and  were  so 
injured  as  to  require  amputation.  Two  verdicts  in  favor 
of  the  plaintifiF  have  been  rendered  and  set  aside.  At  the 
last  trial  the  court  directed  a  verdict  for  the  defendant  and 
entered  judgment  upon  the  verdict.  In  the  final  order 
after  the  prayer  for  and  allowance  of  an  appeal  to  this  court 
is  the  following : 

"  Thereupon,  on  the  agreement  of  the  parties  now  here 
made  in  open  court,  it  is  ordered  that  upon  an  appeal  taken 
to  the  Appellate  Court,  if  this  case  is  reversed  by  said 
Appellate  Court  upon  the  ground  that  the  plaintiff  is 
entitled  to  recover  in  this  cause  under  all  the  evidence 
introduced  in  this  cause  and  submitted  to  the  jury,  then 
judgment  be  entered  against  the  defendant  and  in  favor  of 
the  plaintiff  for  the  sum  of  three  thousand  dollars." 

Edward  Maher,  James  Y.  O'Donnell  and  George  L. 
TuRNBULL,  attorneys  for  appellant. 
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Americus  B.  Melville,  F.  J.  Canty  and  J.  C.  M.  Clow, 
attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Except  as  to  one  matter,  there  is  little  controversy 
between  the  parties  as  to  what  occurred  on  the  day  of  the 
injury,  but  that  matter  is  one  of  controlling  importance. 
The  contention  of  appellant  is  that  on  the  morning  of  the 
day  of  hisinjury  his  foreman  told  him  to  put  planing  knives 
in  the  machine  and  set  the  machine  for  a  cut  of  one- 
sixteenth  of  an  inch;  that  he  did  so  and  then  the  foreman 
told  him  that  the  inspector  had  rejected  the  spools  in  ques- 
tion because  they  were  too  rough  and  that  he  should  take 
them  to  his  machine  and  plane  them;  that  he  told  the  fore- 
man that  the  throat  was  too  wide  for  such  short  pieces; 
that  he  had  not  done  such  work  on  said  machine  and  that 
the  spools  should  be  taken  upstairs  and  planed  upon  a 
planer  w^hich  had  a  fixed  throat  an  inch  and  three-quarters 
wide;  that  the  foreman  refused  to  send  the  spools  to  be 
planed  on  the  other  machine;  that  appellant  then  told  him 
that  he  could  not  get  the  tables  closer  together;  that  the 
foreman  said  that  he  would  get  them  closer  together  and 
tried  to  do  so  and  could  not  move  them,  and  then  told 
appellant  to  go  on  and  plane  the  spools  before  the  superin- 
tendent saw  them;  that  appellant^ then  proceeded  to  plane 
the  spools  on  the  machine  with  its  throat  three  and  a  quar- 
ter inches  wide;  that  some  of  the  spools  were  cross-grained 
and  he  threw  them  aside;  that  the  foreman  came  to  him 
again  and  told  him  to  pick  up  the  spools  he  had  thrown 
aside  and  plane  them;  that  he  again  objected  because  the 
throat  was  too  wide  and  there  was  a  machine  with  a  small 
throat  upstairs  and  the  foreman  then  said,  "  I  want  you  to 
do  it  on  this  machine  and  if  you  don't  want  to  do  it,  go 
home; "  that  appellant  began  again  to  plane  the  spools,  and 
in  planing  the  first  or  second  one  after  his  last  conversation 
with  the  foreman  he  was  injured.  The  testimony  of  the 
foreman  was  that  he  told  appellant  to  get  the  spools  and 
plane  them  on  said  machine;  that  appellant  made  no  objec- 
tion, said  nothing  about  another  machine  and  that  except 
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the  giving  of  the  general  order  to  plane  the  spools  he  had 
no  conversation  with  and  gave  no  order  to  appellant  on  the 
day  of  his  injury;  that  said  order^was  given  several  hours 
before  appellant  was  injured,  and  that  he  made  no  attempt 
to  move  the  tables  close  together.  » 

The  only  other  testimony  on  the  subject  was  that  of 
Schultz,  who  testified  that  he  saw  the  foreman  go  back  of 
one  of  the  tables  and  try  to  push  it  closer  to  the  other  table 
but  could  not;  that  he  heard  the  foreman  tell  appellant 
that  the  machine  was  all  right,  to  go  on  and  plane  the  spools 
or  be  discharged;  of  Losch,  who  testified  that  the  foreman 
told  appellant  that  the  machine  was  all  right,  ordered  him 
to  do  the  work  upon  it  or  go  home;  and  of  Borowiak,  who 
testified  that  he  saw  the  foreman  at  the  machine  ten  or 
fifteen  minutes  before  appellant  was  hurt.  The  clear  pre- 
ponderance of  the  evidence  is  in  favor  of  the  contention  of 
appellant  and  leads  us  to  the  conclusion  that  the  foreman, 
the  representative  of  the  master,  well  knowing  that  the 
throat  of  said  machine  was  three  and  a  quarter  inches  wide, 
over  the  objection  and  protest  of  appellant,  did  order  him 
to  plane  said  spools  on  said  machine  or  be  discharged  from 
the  service  of  appellee. 

That  said  machine  with  its  throat  at  that  width  was  not 
a  reasonably  safe  machine  for  the  work  in  hand  is  shown 
by  the  evidence  and  is  not  controverted;  on  the  contrary  it 
is  insisted  in  behalf  of  appellee  that  the  danger  in  planing 
said  spools  upon  said  machine  with  so  wide  a  throat  was  so 
imminent  that  no  man  of  prudence  would  have  obeyed  such 
order,  and  that,  therefore,  even  if  such  an  order  was  given, 
appellant  in  obeying  it  was  guilty  of  such  •contributory 
negligence  as  to  bar  his  recovery. 

There  is  under  the  facts  of  this  case  as  found  by  us  no 
question  of  assumed  risk.  The  distinction  between  assumed 
risk  and  contributory  negligence  in  such  a  case  as  this  is 
clearly  stated  in  the  recent  case  of  C.  &  E.  I.  R.  R.  Co.  v. 
Ileerey,  203  111.  493.  In  that  case  Mr.  Justice  Cartwright 
said : 

"When,  by  the  order  of  the  master  or  one  standing  m 
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that  relation,  the  servant  is  directed  to  encounter  a  danger, 
h\p  duty  being  that  of  obedience,  he  does  not  assume  the 
risk.  *  *  *  The  employe  must  always  exercise  the 
degree  of  care  which  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  circumstances,  but  he  does 
not  assume  the  risk  resulting  from  a  direct  command." 

We  can  not  agree  with  the  contention  of  appellee  that 
appellant  was  guilty  of  contributory  negligence  in  obeying 
the  order  of  the  foreman  in  this  case.  The  holding  of  a 
spool  only  two  inches  thick  and  eight  inches  long  against 
knives  revolving  3,500  times  a  minute,  set  to  make  a  cut  of 
a  sixteenth  of  an  inch,  is  a  dangerous  employment  with  the 
tables  an  inch  and  seven-eighths  apart,  for  then  the  spool 
must  rest  upon  the  front  table  at  first  and  can  have  a  bear- 
ing on  the  back  table  only  when  it  has  been  planed  nearly 
one  quarter  of  its  length;  with  a  throat  three  and  a  quarter 
inches  w^ide  the  danger  is  increased  for  the  spool  then  can 
not  rest  upon  the  back  table  until  it  has  been  planed  nearly 
one-half  its  length.  But  here  the  amount  of  work  to  be 
done  was  small,  the  increase  of  danger  not  great,  and  appel- 
lant, acting  as  an  ordinarily  prudent  and  careful  man,  under 
the  circumstances  might  well  believe  that  he  could  perform 
the  work  he  was  ordered  to  perform  without  injury. 

After  a  careful  examination  of  the  record  we  are  of 
opinion  that  the  evidence  shows  that  appellee  is  guilty  of 
the  negligence  charged  in  the  declaration,  that  thereby 
appellant  was  injured,  and  that  appellant  is  not  guilty  of 
contributory  negligence,  and  that  therefore  under  all  the 
evidence  appellant  is  entitled  to  recover  for  his  injuries  of 
and  from  appellee. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
under  and  pursuant  to  the  agreement  of  the  parties  shown 
by  the  record,  judgment  will  be  entered  here  in  favor  of 
appellant  against  appellee  for  §3,000. 

Reversed  and  judgment  entered  in  this  court. 

Vol.  CX  31 
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Chicago  City  Ry.  Co.  v.  Herman  Strampel. 

1.  Negligence— ir/i^n  Action  of  Teamster  in  Driving  Across  a 
Track  in  Front  of  a  Street  Car  is.— The  action  of  a  teamster  in  driving 
slowly  across  a  track  in  front  of  a  rapidly  approaching:  street  car,  relying 
for  his  safety  upon  a  supposition  that  the  car  will  stop  at  the  crossing 
before  it  reaches  him,  is  contributory  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Api)eal  from  the  Supe- 
rior Court  of  Ck)ok  County;  the  Hon.  Joseph  E.  Gaky.  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Reversed. '  Opinion  filed  December  4,  1903. 

William  J.  Hynes  and  Samuel  S.  Page,  attorneys  for 
appellant;  Mason  B.  Starring,  of  counsel. 

Gemmill  &  FoELL,  attorneys  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
for  injuries  to  his  person,  received  by  him  at  a  collision  in 
broad  daylight  between  his  wagon  and  an  electric  car  of 
appellant's,  at  the  intersection  of  Root  street  and  Butler 
street  (sometimes  called  Wright  street),  in  Chicago.  At 
the  time  of  the  accident  appellee  was  about  forty -six  years 
old  and  had  been  a  teamster  of  about  twenty  years'  expe- 
rience on  the  streets  of  Chicago.  He  was  working  for 
Doleso  &  Shepard,  street-work  contractors,  and  having 
delivered  a  load  of  cinders  was  returning  with  one  of  their 
teams  and  an  iron  dump- wagon  lo  the  barn  at  Fortieth  and 
Wallace,  driving  north  on  liutler  street.  As  he  came  to 
the  south  side  of  Root  street  he  saw  one  street  car  on  that 
street  coming  from  the  east  and  another  one  coming  from 
the  west.  He  stopped  to  let  the  car  coming  from  the  east 
pass,  and  at  the  same  time  observed  that  the  other  was 
approaching  rapidly  from  the  west.  He  knew  the  whole 
situation  well  and  had  traveled  over  this  crossing  twice  a 
day  for  a  long  time  before  the  accident.  His  own  account 
of  it  is  in  part  as  follows  : 

"  I  stop   my  team  and  let  the  car  pass.     After  this  I 
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looked  around  and  one  car  was  near  Wallace  (one  block 
west  of  Butler),  nearer  Wallace  than  Butler,  and  I  start  my 
team.  I  thought  I  had  plenty  of  time  to  go  over  there. 
The  car  came  so  fast'  *  *  *  and  went  right  onto  me 
and  tipped  the  wagon  over — catch  my  left  hind  wheel.  The 
car  was  going  from  west  to  east  on  Eoot  street." 

On  cross-examination  he  said  : 

"  I  knew  I  had  to  be  on  the  lookout  all  the  time.  A 
teamster  must  look  out  for  the  cars.  I  had  two  nice  big 
horses,  one  seven  years  and  the  other  maybe  a  year  older. 
Had  a  whip,  but  not  in  my  hand;  it  was  back  of  where  I 
was  sitting.  *  *  *  I  came  up  on  a  walk.  Were  not 
allowed  to  trot  our  horses.  Stopped  pretty  close  to  the 
track,  about  five  feet  from  it,  on  the  east  side  of  Butler. 
*  *  *  As  I  sat  there,  I  could  look  east  and  west,  west 
to  Halsted  street.  Saw  the  car  coming  from  the  west,  sa^v 
it  plainly.  It  was  coming  awful  fast  when  it  was  at  Wal- 
lace. *  *  *  I  did  not  stop  an\nVhere.  I  looked  both 
east  and  west.  Halsted  is  four  blocks  west  of  Butler. 
Next  comes  Union,  then  Lowe,  then  Wallace.  When  I 
first  saw  the  car  it  was  at  Halsted.  Kept  my  eye  on  it  all 
the  timQ  as  it  was  coming  from  the  west.  It  came  on  the 
rush  right  straight  through.  *  *  *  When  the  car  going 
west  started  from  the  corner,  the  car  coming  east  was 
nearer  Wallace  than  Butler  and  coming  awfully  fast.  I 
thought  every  car  must  stop  at  the  corner.  Don't  remem- 
ber that  I  saw  the  car  stop  to  the  west.  *  *  »  When 
I  started  to  cross  the  tracks,  I  walked  my  horses  all  the  way 
until  I  was  hit.  We  were  not  allowed  to  trot.  They 
walked  fast.  When  I  started  up  I  whipped  both  horses, 
not  hard,  with  the  lines;  did  not  use  any  whip.  Did  not 
need  to  with  this  team.  Had  my  eye  on  the  car  as  I  was 
crossing.  It  was  about  a  third  of  the  way  from  Wallace 
when  I  started  my  horses.  It  was  pretty  close  to  me  when 
the  horses'  heads  got  to  the  south  rail,  almost  onto  Butler. 
Did  not  try  to  stop  my  horses  then;  did  not  pull  back  on 
the  lines;  did  not  try  to  turn  away  from  the  car.  It  was 
an  electric  street  car;  there  was  a  little  room  on  the  front 
end  where  the  motorman  stood.'' 

Although  the  car  was  coming  very  fast  ("  awful  fast,"  as 
appellee  puts  it),  and  was  near  Butler  street  before  his 
horses  had  stepped  upon  the  tracks,  he  saw  fit  to  drive 
across,  and  that,  too,  at  a  walk  and  without  making  any 
effort  to  get  out  of  the  way  of  the  car,  relying,  as  he  says, 
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upon  the  supposition  that  it  would  stop  at  the  corner. 
There  is  nothing  in  the  proof  justifying  or  excusing  any 
such  supposition.  He  says  himself  that  so  far  as  he  remem- 
bers he  had  not  seen  the  car  stop  at  any  of  the  street  cross- 
ings to  the  west.  The  only  excuse  he  gives  for  walking  his 
horses  over  the  tracks,  is  that  they  were  not  allowed  to 
trot.  Why  they  were  not  or  who  forbade  it  does  not 
appear.  If  he  did  not  wish  to  disobey  orders,  it  was  his 
duty,  under  the  law  and  in  the  exercise  of  ordinary  care,  to 
stop  where  he  was  and  not  attempt  to  make  the  crossing 
with  the  car  almost  upon  him.  He  was  clearly  guilty  of 
contributory  negligence. 

From  the  remarks  of  the  learned  trial  judge  during  the 
argument  of  the  motion  for  a  new  trial,  it  appears  that  he 
entertained  the  same  opinion  and  deemed  it  the  wiser  course 
not  to  grant  a  new  trial,  but  to  send  the  case  to  a  higher 
tribunal  for  a  final  determination  of  the  facts. 

The  judgment  is  reversed. 


Charles  D.  Netcher  et  aL  v,  Rebecca  Bernstein. 

1.  HYPOTnETiCAL  QUESTIONS— fVopcr  Question  to  Ask  Expert  After 
the  Hypothetical  Statement  of  Facts.— After  the  hypothetical  statement 
of  facts  as  to  the  manner  of  an  accident  and  of  the  injuries  resulting 
therefrom,  it  is  proper  to  ask  the  expert,  "  Would  you  attribute  such 
injuries  to  the  accident  stated  in  the  question,  or  would  such  an  accident 
be  sufficient  to  produce  such  injuries  ?  " 

2.  Same— r/ieir  Purpose. — The  purpose  of  a  hypothetical  question  is 
to  obtain  the  opinion  of  one  entitled  by  superior  learning  or  experience 
to  speak  and  to  express  an  opinion  upon  the  state  of  facts  which,  for 
the  purpose  of  his  consideration*  are  to  be  received  by  him  as  true. 

8.  Same — Necessai*y  Elements. — A  hypothetical  question  must  be  put 
hypothetically.  That  it  is  so  put  must  appear  early  in  the  question. 
Counsel  may  frame  the  question  upon  such  theory  and  upon  such  sup- 
posed facts  as  he  pleases,  provided  they  are  warranted  by  the  evidence. 
The  question  should  leave  the  jury  entirely  free  to  determine  for  them- 
selves the  truth  or  falsity  of  the  facts  assumed  in  it. 

4.  Evidence—^  Party  Having  Adopted  a  Hypothetical  Question  of 
His  Adversary  Can  Ao^,  Complain  of  It,— A  party  having  adopted  and 
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used  a  hypothetical  question  propounded  by  his  adversary  in  the  exami- 
nation of  his  expert  witnesses,  will  not  be  heard  to  say  in  this  court  that 
its  use  by  his  adversary  was  reversible  error. 

5.  Appellate  Court  Practice — When  a  Verdict  upon  Conflicting 
Evidence  Will  Not  he  Disturbed, — An  appellate  tribunal  will  not  disturb 
a  verdict  where  there  is  a  conflict  in  the  evidence,  and  the  testimony  of 
the  successful  party  when  considered  by  itself  is  clearly  suf^cient  to 
sustain  the  verdict,  and  the  verdict  is  not  manifestly  against  the  weight 
of  the  evidence. 

6.  Same — When  the  Record  Does  Not  State  That  the  Instructions 
Therein  Are  All  That  Were  Given. — When  the  record  does  not  state 
that  the  instructions  therein  contained  as  given  to  the  jury  are  all  the 
instnictions  which  the  court  gave  them,  an  appellate  court  is  unable 
to  say  that  refused  instructions  were  not  covered  by  those  given. 

7.  Instructions— W7ien  a  Correct  Instruction  May  Be  Refused.^ 
A  correct  instruction  may  be  refused  when  its  substance  is  embodied 
in  others  given. 

8.  New  Trial—  When  Affidavits  in  Support  of  a  Motion  Do  Not 
Set  Up  Controlling  Facts.— When  affidavits  in  support  of  a  motion  for 
a  new  trial  do  not  set  up  contrplling  and  conclusive  facts,  the  motion  is 
properly  refused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  December  3,  1903. 

This  is  an  action  on  the  case  brought  by  appellee  against 
appellant  to  recover  damages  for  injuries  received  by  her 
while  in  their  employ. 

Appellants  own  and  run  a  large  retail  dry  goods  store  in 
the  city  of  Chicago.  In  the  basement  of  their  building  is 
a  long  hall  from  six  to  eight  feet  wide.  Near  the  middle 
of  its  length  a  door  opens  from  the  packing  room.  From 
that  room  goods  sold  the  day  before  which  are  to  be 
delivered  by  wagon  are  carried  south  through  this  hall  to 
the  street  each  morning.  The  girl  employes  enter  through 
the  hall  from  that  street  in  the  early  morning  hours,  and 
their  coming  is  there  checked  before  they  pass  to  their 
places  in  the  store  above.  The  employe  who  does  this 
checking  stands  in  the  hall  south  of  the  door  to  the 
shipping  room.  The  business  transacted  is  large  and  the 
female  employes  are  m^ny.  The  result  is  that  in  the  early 
morning  this  hall  is  crowded  with  young  women   passing 
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north  by  the  checking  stand,  and  with  mfen  carrying  goods 
from  the  packing  room  to  the  street.  Appellee,  then  about 
fourteen  years  of  age,  in  the  employ  of  appellants  as  a  cash 
girl,  offered  evidence  tending  to  prove  that  in  August,  1S9S, 
at  the  morning  hour,  she  came  into  this  hall  from  the  south; 
that  the  hall  was  filled  with  girls  making  their  way  north 
toward  the  checking  clerk,  and  with  men  and  boys  passing 
and  repassing  in  their  work  of  carrying  parcels  from  the 
shipping  room  to  the  wagons;  that  a  man  coming  from  the 
north  through  this  crowd  with  a  large  box  on  his  shoulder 
struck  appellee  in  the  left  temple  with  the  corner  of  the 
box;  that  she  soon  became  ill  and  was  taken  to  the  cloak 
room,  where  she  became  unconscious,  and  later  went  home; 
that  she  returned  to  work  the  next  day,  and  with  some 
interruptions  from  headaches  continued  to  work  there  until 
September  of  the  same  year,  when  she  started  to  school, 
but  found  she  could  not  study;  that  her  health  before  this 
time  had  been  uniformly  good;  that  September  26,  1898,  she 
first  became  seriously  ill,  remaining  in  bed  three  weeks; 
that  since  then  she  has  been  in  three  hospitals  for  treat- 
ment, in  one  of  which,  in  December,  1898,  her  skull  was 
trephined;  that  she  is  subject  to  sudden  attacks  in  which 
part  or  all  of  her  body  becomes  rigid,  then  trembles  and 
shakes,  and  that  these  manifestations  are  followed  by  faint- 
ing or  unconsciousness;  that  she  is  also  subject  to  slighter 
attacks  during  which  she  does  not  lose  her  balance  or  her 
consciousness,  unless  that  loss  be  momentary;  that  such 
disease  has  impaired  her  mind  and  changed  her  character. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee.  From  the  order  directing  the  entry  of  such  judg- 
ment appellants  have  perfected  this  appeal. 

Jacob  J.  Kkrn,  John  A.  Brown  and  W.  M.  McEwen, 
attorneys  for  appellants. 

IsAAo  B.  LiPsoN  and  A.  J.  Pflaum,  attorneys  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 
Appellants'  objections  to  the  hypothetical  question  put  to 
the  experts  called  by  appellee  are  as  follows  ; 
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*  1.  It  is  SO  long  and  involved  that  it  is  practically  use- 
less. It  is  true  that  the  question  is  long.  This  is  caused 
by  a  minute  detail  of  what  counsel  framing  at  claimed 
were  the  manner  and  nature  of  the  injury  and  the  conse- 
quences which  followed;  but  the  question  is  not  involved  or 
difficult  to  follow.  The  jury,  if  composed  of  men  of  aver- 
ao^e  intelligence,  which  we  must  presume,  were  not  thereby 
misled  or  befogged. 

2.  It  omits  certain  essentials  of  the  evidence.  When 
this  objection  was  ^made  the  court  asked  counsel  what 
essentials  were  omitted.  Counsel  for  appellant  in  reply 
stated  what  those  essentials  were,  and  they  were  included 
in  the  question,  thus  doing  away  with  this  objection. 

3.  By  reason  of  its  form  it  substituted  the  doctor  for 
the  jury.  The  form  of  the  question  in  this  regard  has  been 
approved  by  our  Supreme  Court.  The  question  here  put 
concludes:  *' Now,  Doctor,  on  that  hypothesis,  can  you 
state  *  *  *  what,  if  any,  relation  existed  between  the 
injuries  received  and  those  conditions  which  followed  ?  " 
After  the  hypothetical  statement  of  facts  as  to  the  manner 
of  the  accident  and  of  the  injuries  resulting  therefrom,  it  is 
proper  to  ask  the  expert,  "  Would  you  attribute  such  inju- 
ries to  the  accident  stated  in  the  question,  or  would  such  an 
accident  be  sufficient  to  produce  such  injuries?''  "This 
manner  of  interrogating  physicians  called  as  experts  is  very 
common  and  almost  unavoidable."  City  of  Decatur  v. 
Fisher,  63  111.  241;  Wabash  W.  Ry.  Co.  v.  Friedman,  41  111. 
App.  270;  I.  C.  R.  R.  Co.  v.  Latimer,  128  111.  170. 

The  purpose  of  a  hypothetical  question  is  to  obtain  the 
opinion  of  one  entitled  by  superior  learning  or  experience 
to  speak  and  to  express  an  opinion  upon  the  state  of  facts 
which,  for  the  purpose  of  his  consideration,  are  to  be 
received  by  him  as  true.  Girard  Coal  Co.  v.  Wiggins,  52  111. 
App.  82.  The  question  must  be  piit  hypothetically.  That 
it  is  so  put  must  appear  early  in  the  question.  Counsel  may 
frame  the  question  upon  such  theory  and  upon  such  sup- 
posed facts  as  he  pleases,  provided  they  are  warranted  by 
the  evidence.     The  question  should  leave  the  jur}^*  entirely 
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free  to  deteinnne  for  tlion^.selves  the  truth  or  falsity-  of 
the  facts  assumed  in  it.  Ilaisli  v.  Payson,  107  111.  370; 
Economy  L.,  etc.,  v.  Sheridan,  200  111.  441. 

4.  It  is  incompetent  and  irrelevant.  Counsel  must 
admit  that  an  expert  can  be  asked  a  hypothetical  question 
within  the  scojie  of  his  superior  knowlcdg-e  and  experience 
if  such  question  is  kept  within  the  bounds  of  the  evidence. 
Wherein  the  question  here  put  is  incompetent  or  irrelevant, 
they  do  not  point  out;  and  hence  this  objection  does  not 
advantaf^e  appellants. 

Any  objection  made  to  this  question,  either  of  fonn  or 
of  substance,  was  waived  by  the  subsequent  conduct  of 
appellants.  Dr.  II,  N.  Moyer  was  called  by  them  as  an 
expert  witness.     In  his  examination  they  asked  him  : 

"Q.  Now  you  heard  the  hypothetical  question  which 
was  ])ut  this  morning,  that  loni^:  question  which  it  took 
Mr.  Lipson  twenty  minutes  to  read,  you  heard  that  ques- 
tion ?     A.     Yes,  1  heard  it  read. 

Q.  Do  you  reciill  it  well  enouirh  so  that  you  can  give  us 
an  opinion  upon  it  ?  A.  Yes,  I  think  I  have  reasonably 
good  recollection  of  it." 

Thereupon,  in  a  response  to  a  further  question,  the  doctor 
gave  his  opinion  based  upon  the  supposed  facts  contained 
in  that  hypothetical  question.  The  same  course  was 
l)ursued  in  the  examination  in  chief  of  Dr.  Learning,  an 
expert  witness  called  by  apf)ellants. 

It  does  not  require  the  citation  of  authorities  to  establish 
the  proposition  that  appellants,  having  adopted  and  used 
this  identical  hypothetical  question  in  the  examination  of 
their  expert  witnesses,  will  not  be  heard  to  say  in»this  court 
that  its  use  by  appellee  was  reversible  error. 

Appellants  further  assert  that  the  verdict  is  against  the 
wei<rht  of  the  evidence. 

There  were  two  points  around  which  the  evidence  cen- 
tered :  First — Was  appellee  injured  in  the  store  of  appel- 
lants as  is  charged  in  the  declaration  ?  Second — If  so,  are 
her  subsequent  sufferings  and  disabilities  the  result  of  that 
injury  ? 

First.    Appellee  swears  as  to  the  time,  place  and  circum- 
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Stances  of  the  accident.  She  is  supported  in  the  general 
account  of  the  accident  by  the  witnesses  Sophia  Goldberg 
and  Josephine  Dusek.  The  defendants'  witness  Desderaona 
Warren,  who  had  charcje  of  the  toilet  room,  says  that 
within  an  hour  or  two  after  the  supposed  occurrence  of  the 
accident  she  found  appellee  in  that  room  in  an  unconscious 
state  and  there  cared  for  her,  and  that  she  was  told  of  the 
accident  by  Maude  Carroll,  cash  girl  No.  53,  at  the  luncheon 
hour  of  the  same  day. 

On  the  other  hand  appellants  argue  from  the  position 
in  which  appellee  places  herself  and  in  which  she  is  placed 
by  her  w^itnesses,  that  it  was  physically  impossible  her  left 
temple  could  have  been  struck  by  a  box  carried  on  the 
shoulder  of  a  man  coming  from  the  north;  that  Isabel 
Kavanagh,  the  checking  clerk,  says  there  w^as  no  accident 
at  that  time,  nor  was  any  one  struck  on  the  head  by  a 
box  while  she  was  there  employed;  that  Frank  Potter,  w^ho 
then  had  charge  of  this  hall,  says  his  attention  was  never 
called  to  the  fact  that  a  girl  had  been  struck  by  a  box; 
that  while  it  was  the  custom  to  report  all  accidents,  none 
of  those  who  were  in  charge  of  the  store  heard  of  this  one 
until  two  months  after  it  is  said  to  have  occurred;  and  that 
no  man  such  as  is  described  by  appellee  and  by  her  wit- 
nesses was  ever  in  the  employ  of  appellants. 

Here  is  a  serious  conflict  in  the  evidence.  In  the  first 
instance  the  credibility  of  these  several  witnesses,  the 
weiofht  of  their  testimony  and  the  determination  of  the 
question  as  to  where  the  truth  lies,  in  case  the  jury  could 
not  reconcile  the  conflicting  evidence,  was  the  province  of 
the  jury.  By  their  verdict  they  have  resolved  these  ques- 
tfons  in  favor  of  appellee.  An  appellate  tribunal  will  not 
disturb  a  verdict  where,  as  here,  there  is  a  conflict  in  the 
evidence,  and  the  testimony  of  the  successful  party,  when 
considered  by  itself,  is  clearly  sufficient  to  sustain  the  ver- 
dict, and  the  verdict  is  not  manifestly  against  the  weight 
of  the  evidence.  Bradley  v.  Palmer,  193  111.  88.  Unless 
we  follow  this  rule  we  invade  the  province  of  the  jury  and 
reduce  that  distinct  and  essential  part  of  the  court  to  a 
nonentity.     Shevalier  v.  Seager,  121  111.  569. 
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Second.  That  appellee  is  now  suffering  and  has  been  a 
sufferer  since  September  26,  1898,  can  not  be  disputed  by 
any  one  who  reads  this  record.  The  testiraon}^  of  Josephine 
Elliott,  her  teacher  during  the  years  1896-7,  is  that  appel- 
lee '*  seemed  to  be  perfectly  normal,  in  good  health,  and  her 
attendance  was  regular."  Eosa  Goldberg  and  Adolph 
Alberts,  her  playmates,  swear  that  she  "was  always 
healthy."  Minnie  Salmovich,  who  had  charge  of  the  cash 
girls  on  the  fourth  and  fifth  floors  of  the  store,  testifies 
that  she  was  a  healthy  girl.  Desdemona  Warren,  hereto- 
fore referred  to,  says:  "1  observed  her  health,  and  she 
seemed  to  be  perfectly  well  prior  to  that  time.  Never 
knew  her  to  be  sick  before  that  time.  Know  her  very 
well,  and  she  was  always  very  pleasant  and  friendly  with 
me." 

Appellants  presented  evidence  tending  to  prove  that 
appellee  while  working  for  them  was  subject  to  headaches 
and  had  been  v^ported  sick  on  several  occasions  prior  to 
the  date  of  the  alleged  accident.  If  the  evidence  in  favor 
of  her  prior  good  health  does  not  preponderate,  it  is  so 
strong,  when  compared  with  that  showing  the  contrary, 
that  we  can  not  disturb  the  finding  of  the  jury  upon  this 
question. 

For  four  years  appellee  has  been  subject  to  fits  or  con- 
vulsions, which  have  undermined  her  general  health, 
impaired  her  mental  strength,  and  have  changed  her  from 
a  free-hearted,  good-humored  girl  to  one  that  is  often  sullen 
and  inclined  to  strike  and  bite  her  relatives  and  friends. 
At  times  she  has  been  unconscious  or  speechless,  or  insane. 
In  search  of  health  she  has  submitted  not  only  to  treatment 
from  well-known  physicians,  but  has  also  gone  to  three 
different  hospitals  and  has  there  been  treated.  Since  the 
trephining  operation  her  health  has  greatly  improved. 
Such  has  been,  and  is,  her  condition  that  counsel  frankly 
state,  if  appellants  are  liable  for  the  alleged  injury,  and  as 
a  result  of  the  injury  she  is  suffering  from  incurable 
epilepsy,  that  the  verdict  of  $5,500  is  not  excessive.  Dr. 
Clevinger,   called  b}^  appellee,  who  had  seen  300  to   400 


Chicago — First  District — A.  D.  1903.     491 

Netcher  v.  Bernstein. 

cases  of  epilepsy,  in  answer  to  the  hypothetical  question 
says:  " The  relation  of  the  injury  to  the  condition  of  the 
girl  would  appear  to  be  that  of  cause  and  effect.  That  the 
blow  is  the  cause  of  the  condition  and  the  conditions  are 
the  effect."  He  further  answered  that  her  disease  was 
**^  epilepsy,"  and  that  "there  is  no  prospect  of  her  recovery." 
He  says  that  general  epilepsy  is  sometimes  caused  by  blows. 
He  had  reporte'd  a  thousand  of  such  cases  from  the  books 
and  had  seen  forty  or  fifty  cases  of  traumatic  epilepsy. 

Dr.  Albert  Lowey,  who  has  been  seven  years  a  physiciaYi 
in  insane  hospitals,  in  answer  to  the  same  question,  says 
her  disease  is  epilepsy,  the  blow  on  the  head  is  the  cause  of 
her  condition,  and  the  disease  is  incurable. 

The  experts  called  by  appellants  testify  that  the  disease 
from  which  appellee  is  suffering,  as  indicated  in  the  hypo- 
thetical question,  is  "  hysteria."  Dr.  H.  N.  Moyer,  however, 
said  on  cross-examination:  *.'If  there  were  convulsive 
attacks  of  any  kind,  accompanied  by  loss  of  consciousness, 
not  apparent,  by  real  loss  of  consciousness,  and  if  those 
convulsions  were  relieved  by  an  operation  of  trephining,  I 
would  say  that  epilepsy  was  the  cause  of  the  convulsion." 
Two  of  the  hospital  records  describe  appellee's  disease  as 
*'  traumatic  hysteria."  All  the  experts  seem  to  agree  that 
hysteria  may  come  from  a  blow;  that  epilepsy  may  be  pro- 
duced by  the  same  cause,  and  yet  the  brain  show  no  per- 
manent mark  of  the  injury,  or  the  skull  be  visibly  impaired. 
Drs.  Clevinger  and  Lowey  testify  that  a  blow  which  does 
not  break  the  skin  may  cause  epilepsy. 

Whether  appellee  is  suffering  from  Jacksonian  epilepsy 
or  from  general  epilepsy,  or  from  traumatic  hysteria,  is 
immaterial,  if  it  be  found  that  she  was  injured  as  charged 
in  the  declaration,  and  her  condition  after  such  accident 
and  up  to  the  date  of  the  trial  resulted  therefrom;  her 
infirmities,  call  them  by  what  name  you  will,  warrant  the 
damages  allowed  by  the  jury.  y 

The  record  does  not  state  that  the  instructions  therein 
contained  asoriven  to  the  jury  are  all  the  instructions  which 
the  court  gave  them.     We  are,  therefore,  unable  to  say  that 
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the  refused  instruction  tendered  by  appellants  was  not 
fully  covered  by  the  given  instructions  taken  as  a  whole. 
Toluca  M.  &  N.  Ry.  Co.  v.  Haws,  194  111.  94.  Without 
this,  the  law  stated  in  the  refused  instruction  is  substan- 
tially contained  in  given  instructions  numbered  4,  5,  6  and 
7.'  A  correct  instruction  may  be  refused  where  its  sub- 
stance is  embodied  in  others  given.  W.  Chi.  R.  R.  Co.  v. 
Lieserowitz,  197  111.  617- 

The  motion  for  a  new  trial,  based  upon'newly-discovered 
evidence,  vras  properly  denied.  The  affidavits  do  not  set 
up  controlling  and  conclusive  facts  (C,  R.  I.  &  P.  Ry.  Co.  v. 
Clough,  134  111.  586),  nor  do  they  show  that  the  more 
important  of  these  facts  could  not  have  been  discovered 
bifore  the  trial  by  the  exercise  of  reasonable  diligence. 
For  example:  The  deposition  of  Dr.  Beck  was  taken 
February  1,  1902.  In  it  the  name  of  Dr.  Denn3%  one  of 
the  internes  at  the  Post  Graduate  Hospital,  is  disclosed. 
From  him  the  names  of  the  other  internes  and  of  the  nurses 
might  have  been  obtained.  DeKraft,  the  newspaper 
reporter,  visited  that  hospital  in  March,  1902,  and  had  no 
difficulty  in  learning  the  names  of  such  attendants.  From 
these  instances  it  appears  that  the  same  information  was 
within  reach  of  appellants  before  the  trial,  had  they  used 
reasonable  diligence  in  that  regard. 

We  find  no  reversible  error  in  the  record,  and  therefore 
affirm  the  judgment  of  the  Circuit  Court. 
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Chicago  City  Ry.  Co.  t.  Michael  Sheehan. 

1.  Instructions— To  Take  into  Consideration  All  the  Facts  aiid 
Circntnstances  in  Evidence,  /Yoj>er.— An  instruction  directing  the  jury 
in  assessing  the  damages  to  take  into  consideration  ail  the  facts  and 
circumstances  in  evidence  is  proper. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902. 
Affirmed.  Mr.  Justice  Baker  dissenting.  Opinion  filed  Decemb<lr  4, 
1903. 
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William  J.  Hynes  and  John  B.  Brady,  attorneys  for 
appellant;  Mason  B.  Starring,  of  counsel. 

Gemmill  &  FoELL,  attorney's  for  appellee. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

Appellee  recovered  -judgment  against  appellant  for 
injuries  sustained  b\^  him  in  a  collision  between  appellant's 
electric  car  and  a  wagon  which  appellee  had  been  driving 
west  on  Thirty-fifth  street  in  thip  city.  He  was  in  the 
employ  of  the  Chicago  House  Wrecking  Company,  the  yards 
of  which  were  situate  on  the  southwest  corner  of  Thirty- 
fifth  and  Iron  streets.  The  entrance  to  the  yards  is  from 
Thirty-fifth  street.  Appellant  has  two  tracks  on  Thirt}"- 
fifth  street,  the  north  one  being  used  for  cars  going  west 
and  the  south  one  for  cars  going  east.  When  appellee,  who 
was  driving  on  the  north  track,  had  reached  a  point  north 
of  the  entrance  to  the  yards,  he  turned  his  team  south, 
intending  to  cross  the  tracks  and  drive  into  the  yards.  As 
he  was  crossing  the  south  track,  appellant's  car  coming 
from  the  west  ran  into  the  wagon,  overturning  it,  and  inflict- 
ing the  injuries  sued  for. 

First.  A  large  number  of  witnesses  was  called  by  each 
side.  The  case  presents  the  conflict  of  testimony  usually 
found  in  this  class  of  cases.  As  usual,  also,  each  party  fries 
to  put  the  blame  for  the  collision  upon  the  other,  appellant 
contending  it  was  free  from  negligence  and  appellee  guilty 
of  contributory  negligence,  and  the  latter  claiming  the  con- 
trary. A  discussion  and  analysis  of  the  evidence  would 
serve  no  useful  purpose.  Suffice  it  to  say  that  we  have 
examined  it  with  great  care  and  do  not  find  that  the  ver- 
dict is  so  clearly  against  the  weight  of  the  evidence  as  that 
there  should  be  another  triaPupon  that  ground. 

Second.  On  the  subject  of  appellee's  injuries  each  side 
called  two  physicians  as  witnesses.  Of  appellee's  witnesses, 
one  had  subjected  him  to  a  thorough  examination  the  day 
before  the  trial;  the  other  had  been  in  attendance  upon  him 
during  the  treatment  for  some  sixteen  weeks.  Of  appel- 
lant's witnesses,  one,  at  its  request,  examined  him  at  his 
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house  immediately  after  the  injury  and  was  with  him  an 
hour;  the  other  had  simply  observed  his  actions  and  move- 
ments in  the  court  room  during  the  trial.  Appellee's  proof 
tended  to  show  that  he  was  suffering  from  comminuted  and 
complicated  fracture  of  the  thigh  bone  of  his  right  leg  and 
that  the  union,  so  far  as  any  had  taken  place,  was  not  osse- 
ous, but  ligamentous  only,  materially  interfering  with  the 
use  of  the  leg  and  the  performance  of  manual  labor  by 
appellee.  At  the  time  of  the  trial,  seven  months  after  the 
accident,  he  was  still  on  crutches  and  the  injury  will  in  all 
probability  be  permanent.  The  right  leg  is  about  two 
inches  shorter  than  the  left  one. 

The  jury  assessed  appellee's  damages  at  $12,500.  Dur- 
ing the  pendency  of  the  motion  for  a  new  trial  it  was  agreed 
between  the  parties  that  appellee  should  be  examined  by  a 
certain  named  physician  who  might  take  an  X-ray  picture 
or  photograph  of  the  injured  parts  of  his  body  and  submit 
his  report  to  the  trial  judge,  together  with  an  explanation 
of  the  photographs.  The  report  thus  made  and  the  photo- 
graphs taken  (which  it  was  stipulated  should  be  received  as 
proof)  confirm  the  diagnosis  of  appellee's  medical  witnesses, 
and  show  "  that  there  is  an  ununited  fracture  of  the  neck 
of  the  bone,  or  a  fracture  which  has  but  very  weak  fibrous 
union,  *  *  *  and  a  complete  fracture  of  the  surgical 
neck  of  the  femur.  *  *  *  The  lesser  trochantor  has 
been  split  off  from  the  bone." 

The  court  required  a  remittitur  of  $6,500  and  entered 
judgment  for  $6,000  with  which  we  do  not  feel  disposed  to 
interfere. 

Third.  The  one  instruction  given  for  appellee  is  ob- 
jected to  because  it  directed  the  jury  in  assessing  the 
damages  to  "  take  into  consideration  all  the  facts  and  cir- 
cumstances  in  evidence  before  them."  An  instruction  simi- 
larly worded  was  approved  by  this  court,  in  West  Chicago 
Street  li.  li.  Co.  v.  Dougherty,  ante^  p.  204;  and  the  reasons 
for  the  approval  are  the  same  here  as  there.  See  also  Chi- 
cago v.  Davies,  ante,  p.  427. 

Fourth.     The  record  contains  copious  extracts  from  the 
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closing  address  to  the  jury  of  appellee's  counsel,  and  it  is 
charged  that  it  was  of  an  unfair  and  improper  character' 
and  seriously  prejudiced  the  jury  against  appellant.  It  is 
sufficient  to  say  that  no  exceptions  were  taken  to  any  of 
counsel's  remarks,  and  the  only  objection  that  appears  is  that 
what  he  was  saying  was  ''  not  the  evidence."  Even  this 
objection  does  not  seem  to  have  been  addressed  to  the  court. 

The  record  is  unusually  free  from  exceptions.  We  have 
found  only  two,  one  to  the  overruling  of  the  motion  for  a 
new  trial  and  the  entry  of  judgment,  the  other  to  the  giv- 
ing of  the  one  instruction  asked  by  appellee.  For  appellant 
twenty-three  instructions  were  given  precisely  as  asked, 
covering  nearly  nine  pages  of  the  printed  abstract  and 
fully  and  favorably  instructing  the  jury  upon  all  questions 
that  might  possibly  arise  in  the  case. 

The  judgment  is  affirmed. 

Mr.  Justice  Freeman  contnjrring. 

I  concur  in  the  result,  because  the  jury  having  deter- 
mined the  issue  as  to  negligence  on  conflicting  evidence,  I 
do  not  feel  warranted  in  setting  aside  the  verdict,  even 
though  as  a  juror  I  might  have  reached  a  different  conclu- 
sion. 

Mr.  JasTioE  Baker  dissenting. 

1  am  unable  to  concur  in  the  conclusion  arrived  at  by  the 
majority  of  the  court  that  the  evidence  warranted  the  find- 
ing by  the  jury  that  appellee  on  the  occasion'  of  his  injury 
exercised  ordinarv  care  for  his  own  safety. 


Patrick  J,  Sexton  v.  Alexanders.  Bradley. 

1.  Instructions— ^s  to  Consideration  of  Expert  Testimony.— An 
instruction  to  the  jury  to  find  from  the  evidence  what  the  legal  serv- 
ices of  the  plaintiff  are  reasonably  worth  and  that  in  estimating  the 
reasonable  wortli  they  are  to  consider  and  weigh  any  testimony  of 
attorneys  in  good  standing  as  to  what  may  be  the  usual  compensation 
for  such  services,  is  proper. 
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2.  Witnesses — Testimony  of  Lawyers  as  to  Compensation  for  Legal 
Ssrvices, — Lawyers  may  be  asked  as  experts  their  opinions  as  to  what 
is  a  fair  and  reasonable  compensation  for  services  rendered  by  their  pro- 
fessional brethren. 

Assampsit,  for  professional  services.  Appeal  from  the  Superior  Court 
of  Cook  C>)unty;  the  Hon.  Joseph  E.  Gary,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Affirmed. 
Mr.  Justice  Stein  dissenting.    Opinion  filed  December  4,  1903, 

J.  B.  Langworthy,  attorney  for  appellant. 

Otis  &  Graves,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  obtained  by  appellee 
for  prof essional -services  as  attorney  for  appellant.  It  is 
apparently  not  denied  that  appellee  was  entitled  to  recover 
something.  The  controversy  is  as  to  the  amount  to  which 
he  was  entitled.  The  questions  of  fact  were  submitted  to 
the  jury.  We  have  considered  the  evidence,  but  after  such 
examination  are  not  disposed  to  interfere  with  the  finding, 
and  do  not  deem  it  necessary  to  review  the  evidence  in 
detail. 

It  is,  however,  insisted  that  the  jury  were  erroneously 
instructed,  and  our  attention  is  called  to  the  first  instruc- 
tion given  in  behalf*  of  appellant,  which  is  objected  to  on 
the  alleged  ground  that  it  called  the  attention  of  the  jury 
particularly  to  the  expert  evidence,  ignorinor  other  evidence 
in  the  case.  We  do  fiot  think  it  reasonably  open  to  that 
objection.  The  instruction  tells  the  jury  that  the  law 
implies  a  promise  from  appellant  to  pay  appellee  for  his 
services  "  what  the  jury  may  find  from  the  evidence  the 
same  are  reasonably  worth,"  and  that  in  estimating  the 
reasonable  worth,  they  are  to  consider  and  weigh  any  testi- 
mony "  of  attorneys  in  ^ood  standing  as  to  what  maj'  be 
the  usual  compensation  for  such  services"  shown  by  the 
evidence  to  have  been  rendered.  The  jury  are  expressly 
told  by  the  instruction  that  the}'-  "  may  find  from  the  evi- 
dence" and  determine  the  reasonable  worth  of  the  services. 
They  were  moreover  instructed,  at  the  instance  of  appellant, 
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that  they  were  **  to  determine  the  weight  to  be  given  to  the 
evidence  "  of  the  witnesses;  to  take  into  consideration  the 
^opportunities  of  the  several  witnesses  for  knowing  the 
things  about  which  they  testify,  the  probability  or  improb- 
ability of  the  truth  of  their  statements  "  in  view  of  all  the 
other  evidence; "  that  they  are  to  consider  •'  all  the  other 
surrounding  circumstances  appearing  on  the  trial; "  that 
they  are  not  bound  to  believe  anything  to  be  a  fact,  pro- 
vided they  "  believe  from  all  the  evidence  "  that  it  is  not; 
that  appellee  must ''  prove  his  case  by  a  preponderance  of 
the  evidence; "  and  that  they  are  to  "  determine  from  the 
evidence  "  whether  or  not  appellee  is  indebted  to  appellant 
in  any  sum  exceeding  the  value  of  appellee's  services,  and 
if  so,  that  the  latter  can  not  recover.  There  is,  we  think,  no 
reason  to  conclude  that  the  jury  were  in  any  way  misled 
by  the  instruction  complained  of. 

We  are  referred  to  Scott  v.  The  People,  141  111.  195-208, 
as  authority  for  holding  the  instruction  to  be  erroneous. 
In  that  case  the  court  says  that  the  instruction,  the  refusal 
of  which  is  there  discussed,  **  directed  the  attention  of  the 
jury  exclusively  to  the  testimony  of  the  expert  witnesses; '' 
that  it  also  stated  it  was  '*  necessary  for  the  people  to  prove 
to  the  satisfaction  of  the  jury,"  etc.,  that  it  told  the  jury 
they  were  at  liberty  to  take  into  consideration  the  testi- 
mony of  the  medical  experts  in  connection  with  all  the  other 
facts  and  circumstances  detailed  on  the  trial,  and  if  after 
considering  all  of  such  testimony  they  entertained  any 
reasonable  doubt  whether  there  was  ever  any  attempt  to 
commit  an  abortion,  it  would  be  their  duty  to  find  the 
defendant  not  guilt^^  The  Supreme  Court  say  that  the 
"  instruction  was  calculated  to  make  the  impression  upon 
the  minds  of  the  jury  that  they  were  only  to  consider  the 
expert  testimony  in  connection  with  such  facts,"  referring 
to  certain  items  of  defendant's  proof,  "  and  not  in  connec- 
tion with  all  the  evidence;  that  *'  it  was  the  duty  of  the 
jury  to  consider  all  the  evidence;"  and  it  was  held  that  the 
defendant  could  not  have  been  injured  by  the  refusal  of  the 
instruction,  "  because  the  jury  were  told  in  other  instruc- 
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tions  to  carefully  consider  all  of  the  testimony  introduced, 
which  included  as  well  that  of  the  experts  as  of  the  other 
witnesses."  So  in  the  case  at  bar,  the  jury  were  repeatedly 
told  in  other  instructions,  as  well  as  in  the  one  complained 
of,  to  consider  all  the  evidence,  and  not  exclusively  the  tes- 
timony of  the  expert  witnesses.  The  jury  are  told  to  find 
from  the  evidence ''  what  the  services  of  appellee  are  reason- 
ably worth,"  and  that  in  estimating  the  reasonable  worth, 
they  are  to  consider  and  weigh  any  testimony  of  attorneys 
in  good  standing,  as  to  one  single  point — not  the  value  of 
appellee's  services,  but  "  what  may  be  the  usual  compensa- 
tion for  such  services" — a  point  as  to  which  there  was,  so  far 
as  we  are  advised,  no  other  testimony  except  that  of  the 
experts.  We  do  not  regard  the  instruction  as  open  to  the 
objection  urged.  See  Guetig  v.  State,  66  Ind.  107;  Brooks 
V.  Jenkins,  3  McLean,  447. 

It  is  objected  that  the  hypothetical  questions  to  the 
expert  witnesses  called  for  their  opinion  as  to  what  was  "  a 
usual,  customary  and  reasonable  compensation"  for  the 
services  supposed  to  have  been  rendered  upon  the  hypothe- 
sis as  stated,  and  that  it  was  error  to  include  the  word 
**  reasonable  "  in  the  question.  It  has  been  said  that  evi- 
dence which  establishes  the  amount  allowed  as  a  usual  and 
customary  fee  must  be  held  to  be  a  reasonable  fee.  Nathan 
v.  Brand,  167  111.  607-610.  In  the  case  before  us  the 
inquiry  was  directed  apparently  to  what  is  usual  and  cus- 
tomary, and  hence,  in  the  opinion  of  the  witnesses,  reason- 
able. In  L.,  N.  A.  &  C.  Ry.  Co.  v.  Wallace,  136  111.  87-93, 
it  is  held  that  lawyers  may  be  asked  as  experts  their  opin- 
ions as  to  what  is  fair  and  reasonable  compensation  for 
services  rendered  by  their  professional  brethren.  The 
objection  is  not,  we  think,  well  taken,  and  it  is  moreover 
raised  here  for  the  first  time,  not  having  been  one  of  those 
urged  to  the  question  upon  the  trial.  It  is  true  that  in 
Reynolds  v.  McMillan,  63  III.  46,  it  was  said  that  in  that 
case  the  inquiry  should  have  been  directed  to  what  was  a 
customary  charge  for  such  legal  services,  and  not  what  was 
reasonable,  just  and  proper.      But  that  lawyers  may   be 
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asked  their  opinions  as  to  the  value  of  legal  services  is  well 
established. 

We  have  considered  the  evidence  relating  to  other  points 
raised  by  appellant's  counsel,  but  it  must  suffice  to  say  that 
we  find  no  error  in  the  record  justifying  interference  with 
the  judgment  and  it  must  be  affirmed. 

Mr.  Justice  Stein,  dissenting. 

The  entire  instruction  alluded  to  in  the  above  opinion  is 
as  follows: 

''If  the  jury  believe  from  the  evidence  that  the  plaintiff 
performed  services  as  attorney  at  defendant's  request,  for 
which  he  has  not  been  paid,  and  that  no  price  was  agreed 
upon,  then  the  law  will  imply  a  promise  from  defendant  to 
pay  plaintiff  for  such  services,  what  the  jury  may  find,  from 
the  evidence,  the  same  are  reasonably  worth. 

And  in  estimating  the  reasonable  worth,  of  such  services, 
the  jury  are  to  consider  and  wei^h  any  testimony,  admitted 
in  evidence,  of  attorneys  of  good  standing,  as  to  what  may 
be  the  usual  compensation  for  such  services,  as  may  be 
shown  by  the  evidence  to  have  been  rendered. 

And  the  jury  may  also  consider  any  facts  shown  in  the 
evidence,  as  to  the  amount  of  labor  and  time  properly 
expended  by  plaintiff  in  such  services  and  the  benefit 
which  defendant  may  have  derived  from  them;  the  amount 
involved  in  the  controversy  in  which  such  services  were 
rendered;  the  nature  of  the  controversy,  as  to  whether  dif- 
ficult or  doubtful  questions  were  involved;  the  ability  and 
experience  of  plaintiff;  and  the  result  of  the  controversy. 

From  any  sum  which  the  jury  may  find  from  the  evidence 
that  the  defendant  owes  the  plaintiff  for  services,  if  any- 
thing, the  jury  are  to  deduct  $177.12  for  money  of  the 
defendant  in  the  hands  of  the  plaintiff  on  the  land  account." 

This  instruction  is  objectionable  and  should  not  have 
been  given  because  its  second  sentence  singles  out  and  gives 
undue  prominence  to  the  testimony  of  the  attorneys  upon 
the  question  of  value.  Its  language  is  mandatory  and  has 
a  strong  tendency  to  divert  the  attention  of  the  jury  from 
the  other  proof  upon  the  subject,  some  of  which  tends  to 
show  that  appellee  himself  had  put  a  considerably  lower  valu- 
ation upon  his  services  than  that  testified  to  by  the  experts. 
Scott  V.  People,  141   111.  195,  208;  Head  v.  Hargrave,  105 
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U.  S.  45.  Id  the  Scott  case,  supra,  the  jury  were  to  be 
told  that  they  "  were  at  liberty  to  take  into  consideration 
the  testimony  of  the  medical  experts,"  (here  they  were  told 
that  they  "  are  to  consider,")  and  they  were  also  to  be  told 
to  consider  such  testimony  "in  connection  with  all  the 
other  facts  and  circumstances  "  in  proof  (which  here  they 
were  not);  and  yet  the  Supreme  Court  held  the  instruction 
to  be  "  clearly  erroneous"  because  it  "directed  the  attention 
of  the  jury  exchtsively  to  the  testimony  of  the  expert  wit- 
nesses." 
(The  italics  are  the  writer's.) 
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The  Fair  y.  Bndolph  Hoffmann. 

1.  Practice— iZwZf  Limiting  Number  of  Instructions  to  be  Presented 
is  Unreasonable — Whe7i  Not  Ground  for  Reversal. — A  rule  which  limits 
the  instructions  to  be  presented  to  a  given  number  is  unreasonable,  but 
such  error  is  not  ground  for  reversal  unless  it  appear  that  appellant  was 
injured  thereby. 

2.  Same— Acfion  of  Trial  Court  Not  Assigned  for  Error  Can  Not  be 
Availed  of  flere.— When  the  action  of  the  trial  court  is  not  assigned 
for  error  it  can  not  be  availed  of  in  this  court. 

3.  Appellate  Court  Practice— WTi^n  it  is  the  Duty  of  This  Court 
to  Set  Aside  a  Verdict. —It  is  the  duty  of  this  court,  when  the  finding 
of  the  jury  is  palpably  against  the  evidence,  or  there  is  no  evidence  to 
sustain  it,  to  set  aside  the  verdict  and  to  order  a  new  trial,  or  to  reverse 
without  remanding. 

4.  Sa^^— Presumption  When  Record  Does  Not  State  that  Tiisiruc- 
tions  Therein  Are  All  that  Were  Tendered. — In  the  absence  of  a  state- 
ment in  the  record  that  the  instructions  shown  are  all  that  were 
tendered,  an  appellate  tribunal  will  presume  that  the  omitted  instruc- 
tions contained  the  law  as  laid  down  in  the  one  that  was  refused  and 
that  the  instructions  taken  as  a  whole  are  correct. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge  presiding. 
Heard  in  this  court  at  the  October  terra,  1902.  Affirmed.  Opinion  filed 
December  3,  1903. 

November  16,  1900,  appellee,  a  seller  of  sewing  machines, 
was  driving  northwest  along  Lincoln  avenue  in  the  city  of 
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Chicago,  seated  in  a  one-horse  buggy.  The  buggy  top  was 
up  and  a  sewing  machine  was  fastened  in  the  rear  of  the 
buggy  box.  He  sat  in  the  driver's  place.  The  witness 
Stern  was  seated  at  his  left.  As  they  came  to  the  intersec- 
tion of  Bernice  avenue,  an  east  and  west  highway,  a  two- 
horse  wagon  owned  by  appellant  was  being  driven  at  a  trot 
to  the  west  along  the  latter  avenue.  While  appellee  was 
crossing  this  intersection  the  wagon  swung  into  the  cross- 
ing, turned  north  along  Lincoln  avenue  and  passed  appel- 
lee. It  is  in  dispute  whether  or  not  the  wagon  struck  the 
buggy.  It  is  undisputed  that  at  that  moment  appellee's 
horse  fell  down,  that  the  harness  was  broken,  that  one 
thill  was  splintered,  the  shafts  of  the  buggy  were  torn  from 
the  buggy,  both  axes  were  bent,  one  leg  of  the  sewing 
machine  was  broken,  and  that  appellee  was  thrown  over  the 
dashboard  upon  the  horse  or  the  ground,  and  thereby  suf- 
fered the  personal  injuries  of  which  he  complaius.  The 
trial  resulted  in  a  judgment  for  appellee,  from  the  entry  of 
which  this  appeal  was  perfected. 

Pam,  Calhoun  &  Glennon,  attorneys  for  appellant; 
Albert  E.  Dacv,  of  counsel. 

Brandt  &  Hoffmann  and  L.  M.  Ackley,  attorneys  for 
appellee;  Oscar  C.  Miller,  of  counsel. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  motions  of  appellee  to  strike  the  bill  of  exceptions 
from  the  files  and  to  dismiss  the  appeal  are  overruled. 
^The  printed  book  filed  in  this  case  is  not  an  abstract  so 
much  as  it  is  a  transcript  of  the  record.  If  counsel  will 
put  the  testimony  of  witnesses  in  narrative  form,  except 
where  objection  is  made,  it  will  lessen  our  labors. 

We  do  not  fully  understand  the  first  point  made  by 
appellant.  It  is  headed  "  The  law  applicable  to  the  evi- 
dence of  Max  West."  Then  follows  a  copy  of  the  opinion 
of  this  court  in  the  Loewe  case,  58  111.  App.  606.  Not  a 
word  of  the  evidence  of  West  is  referred  to,  nor  is  any  com- 
ment   made  upon  such  evidence.     West,  a  painting  con- 


502  Appellate  Courts  of  Illinois. 

Vol.  110.]  The  Fair  v.  Hoffmann. 

tractor,  testified  that  at  the  time  and  place  of  the  accident 
he  was  walking  northwest  along  the  east  side  of  Lincoln 
avenue;  that  it  was  raining  and  snowing;  that  he  saw  the 
buggy  going  along  in  the  car  tracks,  and  the  Fair  wagon 
come  out  of  Bernice  avenue  into  Lincoln  avenue,  swinging 
around  to  the  northwest;  that  the  left-hand  wheels  of  the 
wagon  struck  the  right-hand  wheels  of  the  buggy,  the  horse 
fell  down  and  one  man  fell  out  of  the  buggy;  that  witness 
started  over  to  the  disabled  buggy,  but  when  he  saw  appel- 
lee get  up  and  busy  himself  about  the  vrreck,  witness  did 
not  stop,  but  went  on  his  way.  In  the  Loewe  case  "  the 
plaintiff  was  knocked  senseless  by  his  fall  and  was  dread- 
fully hurt,"  yet  the  witness  "  passed  right  on,  Avithout  say- 
ing a  word."  Here,  as  is  shown,  the  circumstances  did  not 
-call  upon  West  to  assist  appellee  and  his  companion.  The 
jury  saw  and  heard  West  testify,  lie  was  not  impeached, 
unless  by  his  own  testimony,  and  therefore  we  can  not  say 
that  the  jury  were  in  the  wrong  in  crediting  his  evidepce. 
The  second  point  made  by  appellant  is  that  the  judgment 
is  manifestly  against  the  weight  of  the  evidence.  It  is  the 
duty  of  this  court  "  where  the  finding  of  the  jury  is  pal- 
pably against  the  evidence,  or  there  be  no  evidence  to  sus- 
tain it,"  to  set  aside  the  verdict  and  to  order  a  new  trial, 
or  to  reverse  without  remanding.  (C,  B.  &  Q.  II.  K.  Co.  v. 
Hazzard,  26  111.  373;  111.  Steel  Co.  v.  Kinnare,  93  111.  App. 
83;  Pardridge  v.  Gilbride,  98  111.  App.  134^;  C,  B.&  Q.  K.  E. 
Co.  V.  Kosenfeld,  70  111.  272;  P.  <&  P.  U.  Ry.  Co.  v.  Barton, 
38  111.  App.  473.)  Appellee  testified  that  the  Fair  wagon 
struck  his  buggy  but  he  did  not  see  it.  Stern,  who  was 
riding  with  appellee,  saj'^s  he  did  not  see  the  wagon  and 
buggy  collide,  but  he  did  see  the  wagon  pass  alongside 
the  horse.  The  top  of  the  buggj-  was  up.  The  jury  may 
have  thought  that  this  prevented  appellee  and  Stern  from 
actually  seeing  the  contact  of  the  two  vehicles.  The  evi- 
dence of  the  witness  Sheahan,  who  was  driving  the  Fair 
wairon,  and  of  the  boy  Perdue,  who  was  with  him,  is  to  the 
effect  that  at  no  time  was  the  wagon  within  fifteen  feet  of 
the  buggy.     But  Sheahan   said,  *'  As  a  rule  I  do  not  pay 
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any  attention  to  a  light  wagon  coming  in  my  neighbor- 
hood." The  fact  that  the  shafts  and  harness  were  broken 
is  explained  by  the  fall  of  the  horse,  and  the  breaking  of 
the  dashboard  was  probably  caused  by  the  pitching  out  of 
appellee,  but  the  fact  that  both  axes  of  the  buggy  were 
bent,  and  that  one  leg  of  the  sewing  machine  was  broken 
is  consistent  with  the  application  of  some  violent  external 
force.  Appellant  also  put  in  evidence  certain  statements 
made  bj'  appellee  shortly  after  the  alleged  accident. 
Whether  or  not  the  vehicles  collided,  the  whole  evidence 
being  considered,  was  a  question  of  fact  primarily  for  the 
jur3\  They  have  determined  that  fact  against  appellant. 
An  examination  of  the  record  does  not  incline  us  to  disturb 
their  judgment  in  this  regard. 

The  remarks  of  counsel  during  the  examination  of  cer- 
tain witnesses  and  in  his  argument  to  the  jury  are  not  to 
be  commended.  Some  of  them  very  closely  approach  the 
reversal  line.  The  most  obnoxious  of  these  remarks  was 
stricken  out.  We  do  not  think  that  those  which  remain 
call  for  a  new  trial  in  this  case. 

Before  the  evidence  was  put  in,  the  court  entered  an  order 
limiting  the  number  of  instructions  to  be  tendered  by  each 
side  to  fifteen.  The  SiTpreme  Court  in  Chicago  City  Ky. 
Co.  v.  Sandusky,  198  111.  400,  decides  that  a  rule  which  lim- 
its the  instructions  to  be  presented  to  a  given  number  is 
unreasonable,  but  that  such  error  is  not  ground  for  reversal 
unless  it  appear  appellant  was  injured  thereby.  Appellant 
tendered  an  instruction  which  reads : 

"  15.  The  court  instructs  the  jury  as  a  matter  of  law 
that  the  defendant  is  not  required  to  disprove  that  the 
plaintiff  was  injured  in  manner  and  form  as  the  plaintiff 
has  charged  in  his  declaration,  until  the  })laintiff  has  first 
proven,  by  a  greater  weight  or  preponderance  of  the  evi- 
dence, every  material  element  <roing  to  make  up  his  case 
as  required  by  these  instructions." 

This  instruction  the  court  refused  to  give  to  the  jury, 
writing  upon  it.  "Not  received,  as  in  excess  of  limit." 

It  does  not  affirmatively  appear  in  the  record  that  all  the 
instructions  given  for  appellee   are    shown  therein.     But 
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fourteen  instructions  are  set  out;  the  rule  limited  their 
number  to  fifteen.  In  the  absence  of  a  statement  in  the 
record  that  the  instructions  shown  are  all  that  were  ten- 
dered, it  is  a  fair  presumption  that  at  least  one  given 
instruction  is  omitted  from  the  record.  In  such  a  condition 
of  the  record  an  appellate  tribunal  will  presume  that  the 
omitted  instruction  contained  the  law  as  laid  down  in  the 
one  that  was  refused,  and  that  the  instructions  taken  as  a 
whole  are  correct.  (Culver  v.  Schroth,  153  111.  443;  Toluca, 
etc.,  Ry.  Co.  v.  Haws,  194  111.  92.)  We  have,  however, 
examined  the  instructions  given  for  appellant,  and  find 
that  the  substance  of  this  refused  instruction  is  found  in  the 
eighth,  the  eleventh  and  the  thirteenth  instructions. 

The  record  shows  that  no  objection  or  exception  was 
taken  to  the  order  limiting  the  number  of  instructions;  nor 
is  there  any  assignment  of  error  questioning  the  action  of 
the  court  in  that  regard.  It  is  not  necessary  to  cite  cases 
to  the  effect  that  each  of  such  omissions  is  fatal  to  this  con- 
tantion  of  appellant. 

We  do  not  regard  the  further  contentions  of  appellant  as 
substantial. 

Upon  the  whole  record  we  are  of  opinion  that  there  is 
no  reversible  error  in  the  judgment  of  the  Superior  Court, 
and  we  therefore  affirm  it. 
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Masonic  Fraternity  Temple  Association  v.  Annie   E. 
Collins,  Adm'x. 

1.  Practice— TT/iert  Refusal  of  Ccnirt  to  Instruct  Jury  to  Disregard 
Certain  Counts  is  Harmless  Error. ^It  there  be  one  good  count  to 
which  the  evidence  is  applicable,  the  error  of  the  court,  if  any,  in  refus- 
ing to  instruct  the  jury  to  disregard  other  counts,  is  harmless. 

2.  Instructions—  Whole  Law  in  the  Case  Need  Not  be  Stated  in  One 
Jws^nich'on.— It  is  never  necessary  to  state  the  whole  law  of  a  case  in 
one  instruction.  It  is  sufficient  if  the  instructions  taken  as  a  whole 
present  the  law  applicable  to  the  facts  in  issue. 

3.  Same— iVoi  Error  to  Refuse  Instructions  When  Same  Principles 
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Are  Stated  in  Others. — It  is  not  error  to  refuse  an  instruction  when  the 
same  principles  contained  in  it  are  embraced  in  others  given. 

4.  Appellate  Court  Practice— 1^/ien  Fcrdic^  S/iott/diVbf  be  Dis- 
turbed.— An  appellate  court  must  give  great  weight  to  the  finding  of 
the  jury,  and  must  not  disturb  it  unless  it  is  not  sustained  by  the  evi- 
dence or  unless  it  is  clearly  against  the  weight  of  the  evidence. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  December  3,  1903. 

Pam,  Calhoun  &  Glennon,  attorneys  for  appellant; 
Albert  E.  Daoy,  of  counsel. 

Childs  &  Hudson,  attorneys  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  appellee  to  recover  dam- 
ages for  the  death  of  her  intestate,  caused  July  25,  1901, 
by  the  alleged  negligence  of  appellant  in  operating  one  of 
its  elevators  in  the  Masonic  Temple  Building. 

The  deceased  was  fifty-three  years  of  age.  He  was  in 
the  employ  of  the  Dupont,  Hazard  &  Austin  Powder  Co. 
This  company,  for  two  years  preceding  his  death,  had  its 
offices  on  the  fifteenth  floor  of  such  building.  He  used  the 
elevators  in  the  building  at  least  four  times  a  day  in  going 
to  and  in  coming  from  these  offices.  On  the  morning  of 
the  day  he  was  killed  he  took  an  elevator  at  the  main  floor. 
There  were  nine  or  ten  other  passengers.  At  the  third 
and  fourth  floors  all  but  three  passengers  got  oflf.  Those 
w^ho  remained  were  the  deceased,  Miss  Grace  and  the  boy, 
Morris  Julin.  At  the  tenth  floor  Miss  Flemming,  whose 
place  of  business  was  on  the  thirteenth  floor,  entered  the 
car.  The  car  stopped  at  the  thirteenth  floor.  Miss^ Flem- 
ming stepped  out.  The  deceased  attempted  to  follow  her, 
but  was  caught  between  the  floor  of  the  ascending  car  and 
the  frame-work  of  the  door  on  the  fourteenth  floor,  and 
was  instantly  killed,  his  body  being  cut  in  two,  the  sepa- 
rated parts  falling  to  tlie  bottom  pf  the  elevator  shaft. 

The  jury  found  appellant  guilty>and  assessed  the  dam- 
ages of  appellee  at  $5,000.     Judgment  was  rendered    upon 
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the  verdict.  From  that  judgment  this  appeal  was  per- 
fected. 

yeveral  of  the  contentions  of  appellant  may  be  discussed 
under  the  heading  that  the  judgment  is  manifestly  against 
the  weight  of  the  evidence. 

There  were  four  eye-witnesses  to  the  accident.  Mary 
Grace,  who  was  in  the  elevator,  says  that  when  it 
reached  the  tenth  floor  the  only  passengers  were  the 
deceased,  a  boy  (Julin)  and  herself;  that  there  Miss  Flera- 
ming  came  in,  and  deceased  called  for  fifteenth  floor;  that 
she  ''  heard  no  other  sound  until  the  elevator  stopped  to  let 
the  young  lady  oflf;"  that  no  other  floors  were  called;  that 
she  did  not  hear  Miss  Flemming  or  the  elevator  man  say 
anything  between  the  tenth  and  the  fourteenth  floors; 
that  at  the  tenth  floor,  or  between  that  and  where  the 
young  lady  got  out,  the  deceased,  who  was  behind  the 
witness,  stei)ped  over  and  stood  near  the  door;  that  after 
Miss  Flemming  passed  out  the  elevator  door  was  open 
about  three  feet;  that  at  that  time  the  deceased  was  about 
to  step  out;  and  that  the  last  she  saw  of  him  was  when  he 
was  caught  between  the  cage  and  the  door,  his  body  being 
half  way  out."  Miss  Flemming  says  that  when  she  got 
into  the  elevator  the  deceased  was  standing  at  the  door,  or 
near  the  door;  that  between  the  tenth  and  eleventh  floors 
the  deceased  said  "  Fifteen,"  and  that  ''  when  1  got  off  at 
the  thirteenth  floor  I  turned  to  the  right,  and  when  1 
turned  around  again  Mr.  Collins  was  caught  between  the 
floor  of  the  elevator  and  the  door; "  that  *'  I  called  for  no 
floor  at  all,"  neither  did  the  elevator  man;  that  when  she 
.looked  around  the  door  was  open  to  its  fullest  extent. 

George  Cassel,  the  elevator  man,  sa\'s  that  about  the 
ninth  floor  the  deceased  called  "  Fifteenth;"  he  was  then 
in  the  rear  of  the  car:  that  Miss  Flemminfi:  came  in  at  the 
tenth  floor  and  called  "  Thirteenth,"  while  the  car  was 
going  up;  that  he  let  her  out  at  the  thirteenth  floor  and 
then  closed  the  door  within  Ave  inches,  when  deceased  came 
forward  and  caught  hold  of  the  door  and  forced  it  open; 
that  the  car  was  then  moving;  ''  he  made  one  rush  to  get 
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out  and  grabbed  the  door  open;"  that  he  knew  where  Miss 
Flemming  was  employed,  but  he  would  not  have  stopped 
the  car  unless  she  had  called  her  number;  that  after  he 
passed  the  fourth  floor  he  did  not  look  to  see  what  passen- 
gers were  left  in  the  car — didn't  see  deceased  at  all;  that 
the  elevator  runs  swiftly. 

Morris  Julin,  a  boy  aged  twelve  years  at  the  time  of  the 
accident,  who  knew  Cassel  and  who  was  taken  to  appel- 
lant's office  and  there  interrogated  right  after  the  accident, 
says,  that  about  the  ninth  floor  the  deceased  called  the 
fifteenth  floor,  and  that  Miss  Flemming  called  the  thirteenth 
floor;  that  when  Miss  Flemming  left  the  car,  the  door  then 
being  open  its  full  width,  Cassel  almost  shut  the  door  and 
then  started  the  car;  that  then  deceased  "  behind  me,  made 
'  a  rush  for  the  door;  he  grabbed  it  and  started  to  force  it 
— Mr.  Cassel  had  his  hand  on  it — it  was  somehow  or  other 
forced  open  and  he  became  entangled  and  was  dragged  to 
the  fourteenth  floor;  the  elevator  was  thrown  off  its  guides 
and  he  dropped  to  the  bottom  of  the  shaft;"  that  the  car 
started  before  deceased  rushed  forward;  that  witness  stood 
in  the  center  of  the  elevator  on  the  left  side;  that  when 
Miss  Flemming  passed  out  the  door  was  open  to  its  full 
width;  that  the  deceased  "  rushed  clear  from  the  back  of 
the  elevator  right  out  of  the  door,"  and  said  nothing  as  he 
passed  out. 

Here  is  a  direct  conflict  in  the  evidence  as  to  the  acts  of 
the  deceased  and  of  the  elevator  man  in  the  progress  of 
this  rapidly-moving  tragedy.  The  jury  could  not  believe 
Miss  Grace  and  also  believe  Cassel.  They  had  to  reject 
the  one  and  to  credit  the  other  in  order  to  determine  where 
the  truth  lay.  They  may  well  have  thought  the  statement 
of  Cassel  that  this  experienced  man,  past  middle  age,  who 
had  ridden  up  and  down  in  these  elevators  more  than  two 
thousand  times,  after  the  elevator  started  had  "  made  a 
rush  to  get  out  and  grabbed  the  door  open  "  and  attempted 
to  get  out,  was  incredible.  They  may  have  believed  that 
the  natural  desire  of  Cassel  to  shield  his  employer  from 
financial  loss  and  himself  from  blame  for  this  calamity  had 
influenced  his  evidence;  and  that  the  boy,  who  knew  Cassel, 
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and  who  was  interviewed  by  the  manager  of  appellant 
within  thirty  minutes  after  the  accident,  who  was  at  the 
office  of  its  attorneys  during  the  trial  until  after  he  had 
testified,  and  whose  evidence  upon  the  main  points  agree 
excellently  and  verbally  well  with  that  of  Cassel,  had  been 
swayed  by  such  acquaintance  and  by  such  environment  in 
his  remembrance  of  what  occurred  in  the  very  few  seconds 
which  included  this  accident.  Be  this  as  it  may,  whether 
the  evidence  sustains  the  verdict  was  a  question  of  fact,  and 
therefore  peculiarly  within  the  province  of  the  jury.  An 
appellate  court  must  give  great  weight  to  the  finding  of 
the  jury,  and  must  not  disturb  it  unless  it  is  not  sustained 
by  the  evidence  or  unless  it  is  clearly  against  the  weight  of 
the  evidence.  Shevalier  v.  Seager,  121  111.  568;  Bradley 
V.  Palmer,  193  111,  90. 

Appellant  says  that  the  first  instruction  given  for  appel- 
lee, reading  as  follows — "You  are  instructed  that  the 
proprietor  and  operator  of  a  public  passenger  elevator  in  an 
office  building  which  he  runs  for  the  use  of  the  tenants  of 
the  building  and  their  employes  and  visitors,  is  a  common 
carrier  of  passengers,  and  is  subject  to  the  same  rules  and 
laws  concerning  negligence  as  are  applicable  to  other  com- 
mon carriers  of  passengers" — is  reversible  error,  because  by 
it  the  jury  were  left  to  speculate  as  to  what  duties  the  law 
casts  upon  a  common  carrier  of  passengers. 

It  is  true  that  this  instruction,  while  it  states  the  law 
correctly  so  far  as  it  goes,  does  not  set  out  all  the  law  appli- 
cable to  the  facts  of  this  case.  It  is  never  necessary  to 
state  the  whole  law  of  a  case  in  one  instruction.  (W.  Chi. 
St.  R*  R.  Co.  V.  Scanlan,  168  111.  34.)  It  is  sufficient  if  the 
instructions  taken  as  a  whole  present  the  law  applicable  to 
the  facts  in  issue.     Toluca,  etc.,  Ry.  Co.  v.  Haws,  194  111.  92. 

An  examination  of  the  record  shows  that  by  other 
instructions,  tendered  by  each  of  the  parties  hereto,  the  jury 
was  fully  instructed  as  to  the  law  of  negligence  so  far  as  it 
pertains  to  this  case. 

The  claim  of  appellant  that  the  court  erred  in  refusing 
to  give  two  instructions  tendered  by  it,  is  not  well  taken. 
The  first  reads : 
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"  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  John  L.  Collins,  deceased,  was  guilty  of  any 
negligence  which  contributed  in  any  degree  to  the  injury 
which  resulted  in  his  death,  then  the  plaintiff  can  not 
recover  in  this  case,  and  in  such  case  you  should  find  the 
defendant  not  guilty." 

The  instructions  are  not  numbered,  and  therefore  it  is 
difficult  to  make  definite  reference  to  them.  The  court 
had  already  instructed  the  jury  in  almost  the  very  words 
of  this  refused  instruction,  and  in  seven  other  given  instruc- 
tions its  substance  is  embodied. 

The  second  refused  instruction  reads: 

"  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  J  ohn  L.  Collins,  deceased, 
met  his  death  because  or  on  account  of  an  effort  on  his  part 
to  alight  from  a  moving  elevator,  and  if  you  further  believe 
from  the  evidence  that  his  effort  so  to  alight  was  a  careless 
and  negligent  act,  and  that  such  effort  either  caused  or 
materially  contributed  to  his  death,  then,  and  in  such  case, 
you  should  find  the  defendant  not  guilty." 

The  substance  of  this  instruction  is  fully  and  clearly  set 
forth  in  a  given  instruction  found  on  page  183  of  the  record, 
and  by  many  other  given  instructions  the  jury  was  fully 
informed  as  to  the  law  applicable  to  contributory  negli- 
gence. 

It  was  not  error  for  the  court  to  refuse  to  direct  the  jury 
to  find  a  verdict  for  the  defendant  upon  the  first  four  counts 
of  the  declaration,  which  allege  that  the  deceased  became 
a  passenger  to  be  carried  to  the  thirteenth  floor.  There 
were  other  counts  which  stated  that  'deceased  was  to  be 
carried  to  the  fifteenth  floor;  and  still  other  counts  in 
which  it  is  averred  that  he  "  became  and  was  a  passenger  " 
without  stating  his  destination.  This  error,  if  it  be  one, 
is  cured  by  the  verdict.  If  there  be  one  good  count,  to 
which  the  evidence  is  applicable,  the  error  of  the  court,  if 
any,  in  refusing  to  instruct  the  jury  to  disregard  other 
counts,  is  harmless.  Consolidated  C.  Co.  v.  Scheiber,  167 
111.  541;   Franklin  P.  &  P.  Co.  v.  Behrens,  181  111.  340. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court. 
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Sanitary  District  of  Chicago  y.  McMahon  &  Montgomery 
Company  et  al. 

1.  Contracts — When  Courts  May  Receive  Evidence  Aliunde  the 
Instrument. — It  is  only  when  there  is  some  doubtful,  ambiguous  or 
equivocal  phrase  or  expression  in  the  contract  that  a  court  may  receive 
evidence  aliunde  the  instrument,  explaining  the  subject-matter,  the 
relations  of  the  parties  and  the  inducing  causes  which  led  to  the  mak- 
ing of  the  agreement,  so  that  the  court  may  be  placed  in  the  situation 
of  the  parties  as  nearly  as  possible,  and  be  the  l>etter  enabled  to  inter- 
pret their  language  as  they  then  understood  it. 

2.  Same— Dwe  Weight  Should  he  Given  to  All  Provisions, — Wherever 
it  can  be  done,  due  weight  and  effect  should  be  given  to  all  the  pro- 
visions of  a  contract  and  none  disregarded. 

8.  Same — Not  Unlawful  to  Let  a  Contract  to  a  Bidder  at  a  Price 
Less  Than  its  Bid.— It  is  not  unlawful,  where  the  lowest  bidder  has  not 
conformed  to  the 'advertised  requirements,  to  let  the  contract  to  the  next 
lowest  bidder  at  a  price  less  than   its  bid,  without  any  re-advertising. 

4.  Same —  When  Municipal  Board  Can  Not  Let  a  Contract  Without 
Preliminary  Advertising  and  Bidding. — When  the  incorporating  act 
of  a  municipal  corporation  requires  it  to  award  contracts  to  the  lowest 
bidder,  a  contract  entered  into  without  the  preliminary  advertising  and 
bidding  prescribed  by  the  statute  is  void,  and  affords  no  basis  for  a 
recovery. 

5.  ^kiSEr— Whether  Entire  or  Severable  Depends  upon  the  Intention  of 
the  Parties. — Whether  a  contract  is  entire  or  severable,  can  not  be 
determined  by  any  precise  rule,  but  must  depend  upon  the  intention  of 
the  parties,  to  be  ascertained  in  each  case  from  the  language  employed 
and  the  subject-matter  of  the  contract. 

6.  Sa^e— Facts  Under  Which  it  Will  CfeneraUy  he  Held  Severable.— 
If  the  part  to  be  performed  by  one  party  consists  of  several  distinct  and 
separate  items,  and  the  price  to  be  paid  by  the  other  is  apportioned  to 
each  item  to  be  performed,  or  is  left  to  be  implied  by  law,  such  a  con- 
tract will  generally  be  held  to  be  severable. 

7.  Same— Otrner  Must  Furnish  Work  to  he  Done  so  that  Contractor 
May  Do  Work  Within  Time  FLved  hy  Contract— \JndQt  a  contract  to  do 
work  the  owner  must  furnish  the  work  to  be  done  so  as  to  allow  the 
contractor  to  begin  and  finish  the  work  within  the  time  fixed  by  the 
contract. 

8.  SAME--C/a««e  Giving  Third  Person  Power  to  Decide  Questions 
Arising  Between  the  Parties. — A  clause  in  a  contract  that  a  third  per- 
son shall  decide  every  question  which  may  arise  between  the  parties 
relative  to  the  execution  thereof,  and  that  his  decision  shall  be  final  and 
binding  upon  both  parties,  is  not  a  condition  precedent  to  the  main- 
tenance of  an  action  upon  the  contract. 
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9.  Same — To  Submit  Question  of  Law  to  Private  Party  for  Settle- 
ment, When  Invalid. — An  agreement  made  in  advance  of  the  arising  of 
a  controversy  to  Bubmit  a  question  of  law  to  a  private  party  for  his 
decision  is  invalid,  as  an  attempt  to  renounce  one's  right  of  appeal  to 
the  courts  for  the  redress  of  wrongs. 

10.  SA.T&.Z— Extent  of  Power  of  Engineer  Under  a  Provision  Giving 
Him  Power  to  Direct  and  Supervise  the  Execution  of  a  Contract.— A 
provision  in  a  contract  giving  an  engineer  pow^er  to  direct  and  superin- 
tend the  execution  of  the  contract  does  not  give  him  a  general  power  to 
change  its  terms,  or  extend  the  time  beyond  that  fixed  by  the  contract 
for  completing  the  work, 

11.  Evidence— ^«  to  Age  of  Plaintiff's  Plant  upon  the  Question  of 
its  Rental  Fa/we.— When  plaintiffs  witnesses  have  testified  to  the 
rental  value  of  their  plant,  defendant  should,  on  cross-examination,  be 
permitted  the  widest  latitude  in  examining  as  to  anything  that  has  any 
bearing  upon  such  value,  or  is  at  all  calculated  to  assist  the  jury  in 
determining  the  same. 

12.  SA.ME— Evidence  Offered  for  One  Purpose  and  Rejected— When 
Not  to  be  Assigned  as  Error, —It  evidence  be  offered  for  a  purpose  for 
which  it  is  incompetent,  its  rejection  can  not  be  assigned  as  error  on 
the  ground  that  it  was  incompetent  for  another  purpose  not  stated  or 
or  disclosed. 

13.  Instructions— rls  to  Assessing  Damages  in  Suit  for  Non-Per- 
formance of  Implied  Covenant.— In  a  suit  brought  to  recover  unliqui- 
dated damages  for  the  non -performance  of  an  implied  covenant,  it  is 
proper  to  instruct  the  jury  that  if  they  find  issues  for  the  plaintiff  and 
that  he  has  sustained  damage  as  charged  in  the  declaration,  then  to 
enable  the  jury  to  estimate  the  amount  of  such  damage,  it  is  not  neces- 
sary that  any  witness  should  have  expressed  an  opinion  as  to  the  amount 
thereof,  but  the  jury  may  themselves  make  such  estimate,  from  the 
facts  and  circumstances  in  proof,  and  by  considering  them  in  connection 
with  their  own  knowledge,  observation  and  experience  in  the  business 
affairs  of  life. 

14.  Same— ^8  to  Consideration  of  Offer  of  Settlement  in  Assessing 
Daviages. — Where  an  offer  of  settlement  has  been  made  by  the  plaintiff, 
it  is  not  proper  to  instruct  the  jury  that  such  offer  should  not  be  regarded 
by  them  as  an  admission  that  no  more  than  that  sum  is  due  him. 

15.  Same— A^oi  Based  upon  Proof  in  Case,  ^rroneoiM. —Instructions 
not  based  upon  proof  in  the  case  are  erroneous. 

16.  Fleadinq—  When  Common  Counts  Are  Sufflcient.-TYiQ  common 
counts  are  sufficient  w^hen  nothing  remains  to  be  done  under  a  contract, 
t.  e.,  when  it  is  completely  executed.  But  damages  resulting  from  the 
non-performance  of  an  implied  covenant  can  not  be  recovered  under 
the  common  counts;  they  must  be  sued  for  specially. 

17.  Damages— 3fecwMre  of,  for  Breach  of  Contract.  —A  party,  for  the 
breach  of  a  contract,  is  entitled  to  such  damage  as  may  be  fairly  and 
reasonably  considered  to  arise  naturally,  that  is,  in  the  usual  coui*8e  of 
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things,  from  such  breach  itself,  or  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it. 

18.  Same — Measure  Of^  for  Delay  in  Obtaining  Right  of  Way  upon 
Which  Plaintiff  Was  to  Construct  a  Canal, — The  measure  of  the  plaint- 
iffs* damages  for  delay  in  obtaining  the  right  of  way  upon  which  they 
were  employed  to  construct  a  canal  is  the  market  rental  value  of  dredges, 
tugs  and  scows  during  the  time  they  were  deprived  of  them. 

19.  SAV.K— Plaintiff  Only  Required  to  Exercise  Reasonable  Diligence 
to  Reduce  its  Loss.— FlnXntifti  in  an  action  for  breach  of  contract  are 
only  required  to  show  that  they  have  exercised  reasonable  diligence  to 
reduce  their  loss. 

Assam psit,  on  a  contract  for  excavating  a  canal.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Elbridqe  Hanbcy,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1902.  Reversed  and  remanded.  Opinion  filed  October  9,  1903.  Re- 
hearing denied  December  22,  1903. 

This  is  a  suit  by  appellees  against  appellant  for  damages 
claimed  by  reason  of  appellant's  delay  in  furnishing  the 
right  of  way  which  it  is  alleged  appellant  was  under  an 
implied  obligation  to  furnish  appellees  ujoder  a  contract 
between  the  parties  whereby  appellees  undertook  to  exca- 
vate and  build  Section  O  of  the  drainage  canal.  In  all 
other  respects  the  contract  has  been  fully  executed  and  per- 
formed by  both  of  the  parties  to  it.  There  was  a  trial 
before  a  jury  who  rendered  a  verdict  for  $179,595,  upon 
which  judgment  was  rendered. 

Section  O  of  the  canal  begins  at  the  south  branch  of  the 
Chicago  river  at  Robey  street  and  extends  in  a  southwest- 
erly direction  7,096.7  feet,  crossing  Western  avenue  Boule- 
vard, Western  avenue  proper,  and  further  west  a  group  of 
railways,  all  running  north  and  south.  Before  the  making 
of  the  contract  it  had  become  evident  (and  so  appellant's 
committee  reported  to  its  board  of  trustees)  "that  the  ques- 
tion of  obtaining  a  crossing  through  and  under  the  railroad 
tracks  of  the  joint  right  of  way  of  the  railroads  near  West- 
ern avenue  was  a  very  serious  one,  and  that  it  would  per- 
haps be  impossible  to  settle  this  question  for  months  to 
come.  *  *  *  The  chief  engineer  has  proposed  a  plan 
which  greatly  facilitates  the  solution  of  the  problem.     He 
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proposes  to  build  a  subsidiary  channel  between  the  main 
channel  and  the  west  fork  of  the  river  at  some  convenient^ 
point  west  of  said  railroads,  thus  giving  to  all  the  property 
owners  along  the  Ogden  ditch  a  direct  navigable  opening 
into  the  Chicago  river  through  the  main  channel." 

Accordingly  the  contract  was  so  drawn  as  to  provide  for 
the  building  both  of  Section  O  of  the  main  channel  and  of 
the  subsidiarj^  one  (called  in  the  contract  the  collateral 
channel).  It  bears  date  May  2,  1S94,  was  entered  into 
between  appellant  as  party  of  the  first  part  and  appellees 
as  party  of  the  second  part,  and  in  part  reads  as  follows  : 

*'A.  Witnesseth  :  That  the  said  party  of  the  second 
part  has  covenanted,  contracted  and  agreed,  and  by  these 
presents  does  covenant,  contract  and  agree  with  said  party 
of  the  first  part  for  the  consideration  of  the  payments  to  bo 
made  as  provided  for  herein,  to  the  said  party  of  the  sec- 
ond part  by  the  said  party  of  the  first  part,  and  under  a 
penalty  expressed  in  a  bond  bearing  even  date  herewith,  at 
his  own  proper  cost  and  expense  to  do  all  the  work,  and  to 
furnish  all  materials,  tools,  explosives,  labor  and  all  appli- 
ances and  appurtenances  called  for  by  this  agreement,  in 
the  manner  and  under  the  conditions  hereinafter  stipulated, 
that  are  necessary  to  the  complete  excavation  and  entire 
removal  of  earth,  rock,  glacial  drift  and  other  material, 
from  that  portion  of  the  said  main  drainage  channel,  known 
and  distinguished  by  the  specifications  herein  contained 
and  the  plans  accompanying  them,  as  Section  '  O,'  together 
with  the  building  of  all  collateral  works,  which,  by  the 
terms  of  this  contract,  are  included  in  the  same.  Said 
section  to  be  entirely  completed  and  prepared  ready  for 
inspection  as  provided  for  in  section  27  of  an  act  of  the 
legislature  of  the  State  of  Illinois,  entitled  An  act  to  create 
sanitary  districts  and  to  remove  obstructions  in  the  Des- 

Slaines  and  Illinois  river*,'  approved  May  29, 1889,  in  force 
uly  1,  1889. 

"  B.  The  work  shall  be  executed  under  the  direction  and 
supervision  of  the  chief  engineer  of  the  Sanitary  District  of 
Chicago,  and  such  assistants,  su))erintendents  and  inspectors 
as  the  chief  engineer  may  appoint,  and  by  whose  measure- 
ments and  calculations  the  quantities  and  amounts  of  the 
several  kinds  of  work  performed  under  this  contract  shall 
be  determined,  and  on  whose  inspection  all  work  shall  be 
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accepted  or  condemned.  The  said  chief  engineer  and  his 
assistants  and  inspectors  shall  have  full  power  to  reject  or 
condemn  all  materials  furnished  or  work  performed  under 
this  contract  which  do  not  fully  conform  to  its  spirit,  and 
to  the  terms  and  conditions  herein  expressed;  and  tlie  chief 
enofineer  shall  decide  every  question  which  may  arise 
between  the  parties  hereto  relative  to  the  execution  there- 
of, and  his  decision  shall  be  final  and  binding  upon  both 
parties."     *     *     * 

'*  D.  1.  Location. — The  work  covered  by  and  included 
in  these  specifications  is  the  excavation  of  that  part  of  the 
main  drainage  channel  and  the  building  of  certain  collat- 
eral works  for  the  Sanitary  District  of  Chicago  lying 
between  the  north  and  south  center  line  of  section  35,  town- 
ship 39  north,  range  13,  east  of  the  third  principal  meridian, 
in  Cook  county,  Illinois,  and  the  center  of  Kobey  street  in 
the  city  of  Chicago.  Beginning  near  the  center  line  of 
said  section  35,  the  said  part  of  the  said  main  drainage 
channel  is  located  approximately  063  feet  northwesterly  of 
and  parallel  to  the  north  reserve  line  of  the  Illinois  and 
Michigan  Canal,  as  shown  on  accompanying  plan  marked 
No.  1,  and  as  located  by  the  chief  engineer.  The  total 
approximate  length  of  the  excavation  is  11,540  feet,  or  about 
two  and  two-tenths  miles."     *     *     * 

^■7.  Collateral  Channel. — The  contractor  shall  excavate 
a  channel  from  the  west  fork  of  the  south  branch  of  the 
Chicago  river  to  connect  the  same  with  the  main  channel 
of  the  Sanitary  District,  upon  such  route  as  shall  be  here- 
after determined  and  located  by  the  chief  engineer.  The 
said  channel  to  be  excavated  to  a  depth  of  twelve  (12)  feet 
below  Chicago  datum,  to  be  sixty  ((JO)  feet  wide  on  the 
bottom  and  to  have  side  slopes  of  one  (1)  foot  vertical  to 
one  foot  and  one-half  (1^)  horizontal.  This  channel  is  a 
collateral  v*^ork  of  Section  '  (),'  and  is  subject  to  all  the 
terms  and  conditions  of  the  specifications  for  that  section, 
except  as  herein  modified.  For  the  excavation  and  removal 
of  the  material  from  this  collateral  channel,  the  party  of 
the  first  part  is  to  pay,  and  the  party  of  the  second  part  is 
to  receive  the  sum  of  nineteen  and  nine- tenths  (19.9)  cents 
for  each  and  every  cubic  yard  removed.  The  work  on  said 
collateral  channel  shall  be  begun  as  soon  as  said  Sanitary 
District  shall  have  secured  the  necessary  right  of  way  there- 
for, and  shall  have  so  notified  the  contractor,  and  shall  be 
prosecuted  diligently  under  the  direction  of  the  chief  engi- 
neer until  same  is  completed."     *     *     * 
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"  7c.  No  work  shall  be  done  upon  any  portion  of  the 
line  covered  by  this  contract  which,  in  the  judgment  of  the 
chief  engineer  should  be  kept  free  and  unincumbered  pend- 
ing the  adjustment  of  any  question  or  questions  affecting 
the  relations  of  this  district  with  the  municipality  of  Chi- 
cago, the  Board  of  Park  Commissioners,  or  any  railway  or 
corporation,  growing  out  of  the  re-adjustment  of  streets, 
highways,  boulevards,  or  railway  tracks,  until  such  time  as 
the  said'  chief  engineer  shall  in  writing  order  the  contractor 
to  proceed  upon  the  portions  exempted  as  above."    *    *    * 

"11.  Highways. — All  the  public  roads  or  streets  now 
open  and  in  actual  use  by  the  public,  crossing  or  lying 
adjacent  to  the  main  channel,  shall  be  kept  open  and  unob- 
structed during  the  progress  of  the  work.  No  interference 
with  any  such  public  road  or  street  will  be  allowed  until  a 
temporary  or  permanent  road  or  street  has  been  provided, 
under  the  direction  of  the  chief  engineer,  which  will  permit 
safe  and  free  travel.  No  interference  will  be  allowed  with 
any  railway  until  such  time  as  other  and  proper  provision 
for  the  operation  of  such  railway  has  been  made  under  the 
direction  of  the  chief  engineer."     *    *    * 

"  G.  Time. — The  contractor  agrees  to  begin  work  within 
fifteen  days  after  the  execution  of  this  contract.  He  agrees 
to  carry  it  on  at  such  points  and  in  such  order  of  proced- 
ure as  the  chief  engineer  may  direct. 

All  the  main  channel  work  provided  to  be  done  under 
this  contract  shall  be  completed  and  ready  for  inspection 
on  or  before  the  31st  of  May,  of  the  year  1896.  All  levee 
work  to  be  completed  on  or  before  October  1,  1894. 

The  work  done  each  month  shall  not  be  less  than  such 
proportion  of  the  whole  work  as  one  month  bears  to  the 
total  number  of  months  agreed  upon  for  the  completion  of 
said  work,  provided  ^that  the  time  from  the  date  of  this 
contract  to  June  1,  1894,  shall  be  considered  as  one  month, 
and  the  last  two  months  before  date  of  completion,  as  one 
month;  and,  provided  further,  that  this  rate  shall  not  be 
required  if,  at  any  time,  the  aggregate  work  done  exceeds 
the  total  proportion  due  to  the  time  that  has  passed  since 
May  1,  1894;  and  also  provided  that  the  Sanitar}'  District 
shall  not  be  obligated  to  make  payment  in  excess  of  the 
above  monthly  proportion;  and  said  April,  1894,  is  hereby 
fixed  as  the  date  from  which  all  progress  estimates  shall  be 
made." 

*'  H.  Price. — In  consideration  of  the  said  work  being 
carried  on  and  completed  in  time  and  manner  as  specified, 


516  Appellate  Courts  of  Illinois. 

Vol.  110.]  Sanitary  Dist.  of  Chicago  v.  McMahon  &  Montgomery  Co. 

the  said  party  of  the  first  part  agrees  to  pay  to  the  said  party 
of  the  second  part,  and  the  said  party  of  the  second  part 
agrees  to  receive  and  accept  as  full  compensation  therefor, 
including  the  furnishing  by  him  of  all  necessary  materials, 
tools,  labor,  machinery  and  appliances  : 

For  each  cubic  yard  of  excavation,  disposed  of  as  pro- 
vided in  paragraph  7a,  twenty-one  one:hundredths  (80.21) 
dollars.  For  eacn  cubic  yard  excavated  from  the  collateral 
channel,  nineteen  and  nine-tenths  (19.9)  cents." 

"  J.  Time  and  Manner  of  Payment. — It  is  agreed  by  the 
party  of  the  first  part,  that  on  or  before  the  10th  and  the 
ii5th"days  of  each  month,  during  the  progress  of  the  work, 
and  subject  to  the  provisions  hereinbefore  specified  under 
the  head  of  *  time,'  payment  will  be  made  to  the  said  party 
of  the  second  part  to  the  amount  of  87^  per  cent  of  the 
contract  price  of  the  approximate  amount  of  work  done 
during  the  previous  half  month,  upon  written  certificates 
from  the  chief  engineer  that  such  approximate  amount  of 
work  has  been  done  during  that  period,  12^  per  cent  being 
reserved  until  the  completion  ana  acceptance  of  the  whole 
work,  provided  the  wort  has  been  done  in  all  particulars  in 
conformity  with  this  contract,  and  to  the  satisfaction  of  the 
chief  engineer." 

*'  K.  Certificate. — On  all  the  work  provided  for  in  this 
contract  being  completed,  in  accordance  with  the  contract, 
and  to  the  full  satisfaction  of  the  chief  engineer,  and  on  its 
being  inspected  by  him  and  a  certificate  made  by  him  set- 
ting forth  the  amount  of  said  work,  and  that  the  said  work 
has  been  completed,  the  said  party  of  the  first  part  agrees 
to  pay  to  the  said  party  of  the  second  part  the  amount 
shown  to  be  due  to  the  said  second  party  by  the  said  cer- 
tificate of  the  said  chief  engineer,  including  the  12^  per  cent 
reserve."     *    *    * 

Section  ll  of  the  Drainage  Act  (2  S.  &  C.  1494)  provides 
as  follows : 

"All  contracts  for  work  to  be  done  by  such  munici- 
pality, the  expense  of  which  will  exceed  $500,  shall  be 
let  to  the  lowest  responsible  bidder  therefor,  upon  not  less 
than  sixty  days  public  notice  of  the  terms  and  conditions 
upon  which  the  contract  is  to  be  let  having  been  given  by 
publication  in  a  newspaper,  etc.  The  said  board  shall  have 
power  and  authority  to  reject  any  and  all  bids  and  re-adver- 
tise." 

Advertisement  was  made  in  due  form  for  Section  O  of  the 
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main  channel.  At  that  time  the  collateral  channel  was  not 
contemplated  and  the  advertisement  was  confined  to  the 
main  channel.  Bids  were  invited  in  the  alternative,  reserv- 
ing to  the  district  the  right  to  have  the  spoil  (excavated 
material)  left  on  the  bank  of  the  canal  or  removed  from 
the  right  of  way. 

Bids  were  opened  April  18,  1894:,  and  are  in  part  tabu- 
lated below.  Ten  were  for  spoiling  on  the  right  of  way; 
four  only  for  removal  from  the  right  of  way.  The  four 
were: 

Green's    Dredging  Company,   19.9c  per  cubic 
yard,  amounting  upon  the  then  estimated  quan- 
tity to $288,462.02 

Hayes  Brothers,  23c.  per  cubic  yard 333,356.71 

McMahon  &  Montgomery  Company,  23c 333,356.71 

Broadhead    &   Hickey,  35c 507,281.95 

The  district  decided  to  require  the  spoil  to  be  removed 
from  the  right  of  way.  It  rejected  the  bid  of  Green's 
Dredging  Company  as  not  being  in  accordance  with  the 
advertised  proposals  and  awarded  the  contract  to  the 
McMahon  &  Montgomery  Company  at  twenty-one  cents 
per  cubic  yard  of  the  main  channel  (being  two  cents  less 
than  the  amount  bid),  and  at  19.9  cents  per  cubic  yard  of 
the  collateral  channel.  In  respect  of  the  latter  there  had 
been  no  advertising  or  bids,  although  the  cost  of  the  work 
was  much  in  excess  of  $500.  The  district,  at  the  request 
of  the  firm  to  whom  the  contract  was  awarded,  permitted 
the  four  other  appellees  to  become  parties  thereto  and  sign 
the  same  as  a  part  of  the  party  of  the  second  part. 

Appellant  encountered  great  difficulty  in  making  arrange- 
ments with  the  city  of  Chicago,  the  park  commissioners 
and  the  railway  companies  for  obtaining  the  right  of  way 
to  cross  Western  avenue,  the  boulevard  and  the  railway 
tracks,  and  thus  it  happened  that  appellees  were  subjected 
to  such  serious  delays  that  instead  of  finishing  the  work 
"on  or  before  the  31st  of  May,  1896"  (as  called  for  by  the 
contract)  they  could  not  and  did  not  finish  it  until  March, 
1899.    At  various  times  while  the  contract  was  being  per- 
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formed,  appellees  protested  against  this  delay  and  notified 
appellant  that  they  would  hold  it  liable  for  all  damages 
resulting  therefrom.  In  the  receipt  given  by  appellees 
for  the  final  payment,  their  claim  for  such  damage  was 
expressly  excepted. 

In  doing  the  work  appellees  used  a  dredging  plant  con- 
sisting of  four  dredges,  four  tugs  and  ten  scows,  and  the 
judgment  appealed  from  rests  upon  what  the  jury  found  to 
be  the  rental  value  of  the  plant  during  the  period  of  the 
delay. 

The  declaration  consists  of  the  common  counts  and  a 
special  count.  The  latter  omits  and  in  no  way  refers  to 
section  7  (relating  to  the  collateral  channel)  of  article  D  of 
the  contract.  No  damages  were  claimed  for  delays  in  con- 
nection with  the  building  of  the  collateral  channel. 

For  the  plaintiffs  the  following  instructions  (among 
others)  were  given : 

(9)  "  If  you  believe  from  the  evidence  that  the  chief 
engineer  refused  to  consider  or  pass  on  any  claim  for  dam- 
ages for  delay  caused  by  the  defendant,  and  that  the  plaint- 
iffs, acting  in  good  faith,  on  such  refusal  presented  their 
claims  for  such  damages  to  the  defendant,  and  that  the 
defendant,  being  informed  of  such  refusal  by  the  engineer, 
assumed  jurisdiction  to  pass  on  such  claims  of  the  plaintiffs, 
and  did  pass  on  them,  then  the  defendant  waived  all  right, 
if  it  ever  had  any,  to  insist  that  the  engineer  must  first  pass 
on  such  claims.     (Given.) 

(10)  If,  under  the  evidence  and  the  instructions  of  the 
couft,  the  jury  find  the  issues  for  the  plaintiffs,  and  that  the 
])laintiffs  have  been  by  the  defendant  wrongfully  deprived 
of  the  use  of  dredges,  tugs  and  scows,  and  have  thereby 
sustained  damages  as  charged  in  the  declaration,  then  the 
measure  of  the  plaintiffs'  said  damages  will  be  the  market 
rental  value  (if  from  the  evidence  you  believe  there  is  such 
a  rental  value)  of  the  dredges,  tugs  and  scows  of  which  they 
were  so  deprived,  during  the  time  they  were  so  deprived. 
(Given.) 

(11)  If,  under  the  evidence  and  the  instructions  of  the 
court,  you  find  the  issues  for  the  plaintiffs,  and  that  the 
plaintiffs  have  sustained  damages  as  charged  in  the  decla- 
ration, then  to  enable  the  jury  to  estimate  the  amount  of 
such  damages,  it  is  not  necessary  that  any  witness  should 
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have  expressed  an  opinion  as  to  the  amount  of  such  dam- 
age, but  the  jury  may  themselves  make  such  estimate  from 
the  facts  and  circumstances  in  proof,  and  by  considering 
them  in  connection  with  their  own  knowledge,  observa- 
tion and  experience  in  the  business  affairs  of  life.  (Given.) 
(12)  The  jury  are  instructed  that  the  plaintiffs  are 
not  bound  by  any  offer  they  may  have  made  to  accept 
$225,000  in  settlement,  if  the  jury  believe  from  the  evidence 
that  such  offer  was  made  for  the  purpose  of  bringing  about 
an  amicable  settlement  or  by  way  of  compromise,  nor  in 
such  case  should  such  offer  be  re^i^arded  as  an  admission 
that  no  more  than  that  sum  was  due.     (Given.)" 

James  Todd  and  John  S.  Cooper,  attorneys  for  appellant; 
Walker  &  Payne,  of  counsel. 

George  Burky  and  Harris  S.  Keeler,  attorneys  for 
appellees. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

First.  In  contemplation  of  law  Green's  Dredging  Com- 
pany was  not  a  bidder,  because  its  bid  did  not  conform  to 
the  advertised  requirements.  The  contract  was  let  to  the 
next  lowest  bidder,  McMahon  &  Montgomery  Company, 
at  a  price  less  than  its  bid,  without  any  re-advertising,  and 
it  is  now  claimed  that  this  avoided  the  contract.  No 
authorities  are  cited  to  sustain  the  contention.  If  (so  far 
as  this  point  is  concerned)  it  was  lawful  to  let  the  com- 
pany have  the  contract  at  the  price  (twenty-three  cents) 
bid  by  it — and  this  is  not  denied — then  it  was  not  contrary 
to  the  statute,  or  to  public  policy,  or  to  the  duty  appel- 
lant owed  to  the  public,  for  its  trustees,  by  persuasion,  to 
induce  that  company  to  consent  to  a  reduction  of  the 
price  from  twenty-three  to  twenty-one  cents.  Nor  was 
there  anything  unlawful  in  the  permission  given  by  the 
trustees  to  the  successful  bidder  to  associate  with  itself  in 
the  work  other  contractors  and  to  let  them  sign  the  con- 
tract. In  this  way  appellant  only  obtained  additional 
security  for  its  due  execution,  and  for  that  purpose  no 
further  advertising  or  bidding  was  required. 

Second.     As    appears  from    the    foregoing    statement, 
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there  was  no  advertising  or  bidding  in  respect  of  the  work 
involved  in  the  building  of  the  collateral  channel  and  the 
paragraph  in  the  contract  relating  to  it  was  omitted  from 
the  special  count.  It  is  therefore  insisted  that  a  fatal 
variance  exists  between  the  proof  and  the  declaration,  and 
that  the  instrument  sued  on  is  void  as  an  entirety.  As 
both  these  objections  rest  upon  the  same  foundation,  they 
will  be  considered  together.  Before  doing  so,  it  is  proper 
to  state  that  if  the  contract  was  not  admissible  under  the 
special  count,  it  Was  not  admissible  at  all.  It  could  not  be 
received  under  the  common  counts.  It  does  not  in  express 
terms  obligate  appellant  to  furnish  the  right  of  way.  If 
such  obligation  exists  it  arises  by  -implication  of  law  from 
the  expressed  terms.  Hence  it  was  for  the  pleader  either 
to  declare  upon  the  instrument,  according  to  its  alleged 
legal  effect,  or  to  set  it  forth  in  haec  vo'ha  to  enable  the 
court  to  determine  whether  the  obligation  existed.  The 
rule  is  that  the  common  counts  are  sufficient  when  noth- 
ing remains  to  be  done  under  the  contract,  i.  e.y  when  it  is 
completely  executed.  Here,  so  far  as  the  cause  of  action 
upon  which  a  recovery  was  sought  is  concerned,  the  con- 
tract was  and  is  wholly  unexecuted.  App/ellees  do  not  sue 
for  the  price  of  work  done  and  materials  furnished;  that 
has  all  been  paid.  They  sue  for  damages  resulting  from 
the  non-performance  of  an  implied  covenant. 

That  an  agreement,  such  as  the  one  at  bar,  if  entered  into 
w^ithout  the  preliminary  advertising  and  bidding  prescribed 
by  the  statute,  is  void  and  affords  no  basis  for  a  recovery, 
is  the  settled  law  of  the  state.  (Dement  v.  Rokker,  12f> 
III.  194;  Littler  v.  Jayne,  124  111.  123;  Sanitary  District  v. 
Lee,  79  111.  App.  159.)  The  case  of  Johnson  v.  Sanitary 
District,  163  111.  285,  cited  by  appellees,  is  not  in  conflict 
with  these  decisions,  and  lays  down  no  contrary  rule.  There 
it,  was  sought  by  a  mandatory  injunction  to  compel  the 
awarding  of  a  contract  to  one  of  several  bidders.  The 
application  was  denied  on  the  ground  that  "  the  discretion 
vested  by  the  statute  in  a  municipal  board  to  let  a  contract 
for  public  work  to  the  lowest  responsible  bidder,  and  to 
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reject  any  and  all  bids,  is  judicial  in  its  nature,  and  will  not 
be  controlled  by  the  courts."  The  case  does  not  hold  and 
can  not  be  construed  as  holding  that  if  such  a  contract  were 
sued  on  and  it  appeared  that  it  had  been  made  without 
advertising  for  bids,  it  would  not  be  declared  void. 

It  is  urged,  however,  that  the  provisions  relating  to  the 
collateral  channel  are  severable  from  the  rest  of  the  instru- 
ment, and  that  in  substance  and  effect  it  embodies  two  sepa- 
rate and  independent  contracts.  By  clause  7  of  section  D 
the  price  for  excavating  the  collateral  channel  was  fixed  at 
19.9  cents  per  cubic  yard,  whereas  for  doing  the  same  work 
on  the  main  channel  appellees  were  to  be  paid  twenty  one 
cents  for  each  cubic  yard.  As  required  by  the  contract,  the 
engineer  in  preparing  his  progress  certificates  and  final  cer- 
tificate, kept  the  number  of  yards  excavated  in  the  one 
channel  separate  and  apart  from  the  number  of  yards  exca- 
vated in  the  other,  and  separate  vouchers  were  issued.  All 
the  provisions  relating  to  either  are  easily  separable  from 
those  relating  to  the  other.  Indeed,  one  \vould  expect  this 
to  be  the  case  when  it  is  remembered  that  the  buildinsf  of 
the  collateral  channel  was  an  afterthought,  and  not  con- 
templated or  referred  to  in  the  original  advertisement  and 
bids.  The  first  mention  of  this  channel  appears  in  the  pro- 
ceedings of  appellant's  board  of  trustees  had  on  May  2, 1894-, 
the  very  day  of  the  date  of  the  instrument  in  suit.  In 
Keeler  v.  Clifford,  165  111.  544,  the  court  say: 

"  Whether  a  contract  is  entire  or  severable,  can  not  be 
determined  by  any  precise  rule,  but  must  depend  upon  the 
intention  of  the  parties,  to  be  ascertained  in  each  case  from 
the  language  employed  and  the  subject-matter  of  the  con- 
tract." 

They  then  cite  with  approval  from  2  Parsons  on  Con- 
tracts, marg.  p.  517: 

"  If  the  part  to  be  performed  by  one  party  consists  of 
several  distinct  and  separate  items,  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  item  to  be  performed,  or 
is  left  to  be  implied  by  law,  such  a  contract  will  generally  be 
held  to  be  severable.  And  the  same  rule  holds  where  the 
price  to  be  paid   is  clearly  and  distinctly  apportioned  to 
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different  parts  of  what  is  to   be  performed,  although  the 
hitter  is  in  its  nature  single  and  entire." 

Applying  these  rules,  we  have  here  two  distinct  con- 
tracts, as  to  one  of  which  the  requirements  of  the  statute 
in  the  matter  of  advertising  and  receiving  bids  were  com- 
plied with,  and  as  to  the  other  they  were  not.  No  recovery 
is  sought  in  respect  of  the  latter.  If  the  parties,  instead  of 
putting  both  in  the  same  paper,  had  executed  and  signed 
two,  one  relating  to  the  main  channel  and  the  other  to  the 
collateral,  and  had  complied  with  the  statute  as  to  the  main 
channel  and  not  as  to  the  collateral,  no  one  would  contend 
that  the  failure  in  respect  of  the  latter  would  taint  or  in  any- 
wise affect  the  validity  of  the  former.  In  legal  effect  the 
situation  is  the  same. 

Third.  The  work  contemplated  by"  the  contract  could 
not  be  done  without  the  right  of  way  being  procured  by 
somebody.  From  the  very  first  the  attitude  of  appellant 
was  that  this  duty  rested  upon  it,  and  such  seems  to  be  the 
opinion  of  its  counsel;  for  they  argued  with  much  force 
that  paragraph  7c  and  the  last  sentence  of  paragraph  7 
in  section  D  of  the  contract  were  put  into  it  for  the 
express  purpose  of  allowing  appellant  the  necessary  time 
for  procuring  the  right  r>t  way.  In  its  instructions 
tendered  to  but  refused  by  the  court,  notably  numbers  19 
and  20,  appellant  conceded  its  obligation  to  procure  the 
right  of  way.  That  this  construction  of  the  contract  by 
appellant,  whose  interest  lay  in  precisely  the  other  direc- 
tion, is  correct,  admits  of  no  doubt.  The  contract  (section 
F)  provides  that  appellees  shall  do  the  work  in  strict  con- 
formity to  the  requirements  of  the  law  under  which  the 
Sanitary  District  of  Chicago  is  organized,  entitled  "  An  act 
to  create  Sanitary  Districts,  etc.,  approved  May  29, 1899,  in 
force  July  1, 1899."  Paragraph  8  of  this  public  law,  thus 
specifically — although  unnecessarily — made  a  part  of  the 
contract,  empowers  appellant  to  "acquire  by  purchase, 
condemnation  or  otherwise,  any  and  all  real  and  personal 
property,  right  of  way  and  privilege  that  may  be  required 
for  its  corporate  purposes."     What  was  in  the  minds  of  the 
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parties  and  what  their  intentions  were  in  this  regard 
appears  further  from  paragraph  7  of  section  D,  where  it  is 
stipulated  that  "  the  work  on  said  collateral  channel  shall 
be  begun  as  soon  as  said  Sanitary  District  shall  have 
secured  the  necessary  right  of  way  therefor  and  shall  have 
so  notified"  appellees.  It  will  be  noticed  that  the  parties 
here  assume  and  regard  it  as  a  matter  of  course  that  appel- 
lant shall  secure  the  right  of  way;  they  do  not  think  it 
necessary  so  to  stipulate.  Appellees  could  not  excavate 
the  canal  without  a  right  of  way.  They  did  not  possess 
the  power  to  condemn,  but  appellant  did.  They  were  to 
be  paid  and  compensated,  not  for  purchasing  the  right  of 
way,  but  at  the  rate  of  twenty-one  cents  for  each  cubic 
yard  of  excavation;  and  this  was  to  be  "  full  compensation 
for  said  work,  including  the  furnishing  of  all  necessary 
materials,  tools,  labor,  machinery  and  appliances  "  (section 
H  of  contract).  Bangor  Furnace  Co.  v.  Magill,  108  111.  656; 
Minneapolis  Mill  Co.  v.  Goodnow,  40  Minn.  497;  Genovese 
V.  Third  Ave.  R.  R.  Co.,  43  K  Y.  Supp.  (App.  Div.)  8; 
King,  etc.,  Co.  v.  St.  Louis,  43  Fed.  Rep.  768;  Kelly  v.  U.  S., 
31  Ct.  Ci;  361;  Weeks  v.  Rector,  67  K  Y.  Supp.  671  (Supr. 
Ct.  App.  Div.);  Chicago,  etc.,  Co.  v.  Yawger,  56  N.  E.  Rep. 
50;  Allamon  v.  Mayor,  etc.,  43  Barb.  33. 

If  appellees  were  unjustifiably  delayed  by  appellant  in 
the  performance  of  the  work  and  suffered  damages  thereby, 
they  would  be  entitled  to  compensation  for  the  damaofe 
unless  there  be  something  in  the  contract  which  deprives 
them  of  the  right.  Appellant  contends  that  paragraph  7c 
of  section  D  was  intended  by  the  parties  so  to  operate. 
Unquestionably,  the  paragraph  was  inserted  with  a  view 
to  the  contemplated  diflBculties  in  obtaining  the  right  of 
way;  but  it  relates  to  only  a  very  small  portion  of  the 
entire  route,  and  simply  provides  that  "  no  work  shall  be 
done  *  *  *  until  such  time  as  the  said  chief  engineer 
shall,  in  writing,  order  the  contractor  to  proceed  upon  the 
portions  exempted  as  above."  The  contract  not  only  fixed 
the  time  within  which  the  work  was  to  be  completed,  but 
fixed  also  the  minimum  rate  of  progress.    The  work  was  to 
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be  commenced  within  fifteen  daj^s  from  the  date  of  the  con- 
tract and  to  be  completed  on  or  before  May  31,  1896. 
There  was  to  be  done  each  month  not  less  than  such  pro- 
portion of  the  whole  work  as  one  month  bears  to  the  whole 
number  of  months  agreed  upon  for  the  completion  of  the 
work.  The  numerous  provisions  giving  appellant's  chief 
engineer  power  to  direct  and  superintend  the  execution  of 
the  contract  did  not  give  him  a  general  power  to  change 
its  terms,  or  extend  the  time  beyond  that  fixed  by  the  con- 
tract for  completing  the  work.  He  might  give  directions 
within  the  limits  of  the  contract,  but  no  'further.  If  he 
could  change  its  terms  in  one  particular,  he  could  do  so  in 
all.  (Adlard  v.  Muldoon,  45  111.  193;  McVerry  v.  KidwelJ, 
63  Cai.  246;  Bond  v.  Mayor,  19  N.  J.  Eq.  376.)  Moreover, 
the  contract  fairly  bristles  with  provisions  intended  for 
the  benefit  of  appellant  and  to  safeguard  its  rights.  The 
engineer  '•shall  have  full  power  to  reject  or  condemn:"  he 
"shall  decide  every  question  relative  to  the  execution 
hereof,  and  his  decision  shall  be  final  and  binding;"  appel- 
lant "reserves  the  right  to  change  said  grade  (of  the 
channel)  by  raising  or  lowering  it,  or  by  increasing  or 
decreasing  the  slope,  but  such  change  shall  in  no  wise 
affect  the  terms  of  this  contract  as  to  price,  or  entitle  the 
contractor  to  any  compensation  additional  to  the  rate 
hereby  fixed,  or  render  the  Sanitary  District  liable  for  any 
damages  whatsoever,  direct  or  indirect;"  "if  it  should 
prove  necessary  or  desirable  to  un water  the  channel  for 
purposes  of  inspection"  appellees  "shall  do  the  same  with- 
out additional  cost;"  appellant  "  reserves  the  right  to 
permit  one  contractor  to  pass  over  or  across  the  contract 
section  of  another  for  the  purpose  of  transporting  material 
or  machinery  to  his  own  section;"  it  "reserves  the  right  to 
enter  upon  the  main  channel  and  right  of  way,  at  any 
time  or  place  for  the  purpose  of  erectino:  or  preparing," 
etc.;  "all  claims  for  extra  labor  or  material  furnished  by 
the  contractors,  or  for  damages  from  any  cause  whatever, 
must  be  reported  to  the  chief  engineer  at  the  time  such 
labor  or  material  are  furnished  or  such  damages  occur,  and 
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they  must  also  be  presented  to  him  in  writing  at  the  end 
of  the  month;"  nothing  shall  be  paid  for  as  extra  work 
that  can  be  classified  under  any  of  the  heads  upon  which 
the  price  is  fixed  by  this  contract;"  "whenever  work  is  to 
be  done  not  contemplated  or  covered  by  the  prices  herein 
given,  the  chief  engineer  shall  fix  such  prices  therefor  a^ 
he  shall  consider  just  and  equitable,  and  the  contractors 
shall  abide  by  such  prices,"  etc.;  and  finally  there  is  an 
entire  section  (E)  devoted  exclusively  to  the  subject  of 
"damages"  for  which  appellees  shall  be  liable,  and  appel- 
lant not. 

In  view  of  these  provisions,  and  many  others  similar  in 
object  but  not  here  quoted,  the  conclusion  is  irresistible 
that  if  the  parties  had  intended  to  release  appellant  from 
damages  for  failing  to  furnish  the  right  of  wa}''  they  would 
have  said  so. 

Fourth.  The  court  excluded  all  proof  tending  to  show 
knowledge  by  appellees  before  and  at  the  time  of  the  mak- 
ing of  the  contract  of  the  existence  of  obstacles  to  the  ob- 
taining of  the  right  of  way  by  appellant,  and  of  the  likeli- 
hood of  delays  in  thai  regard.  At  the  trial  the  offer  was 
made  "  for  the  purpose  of  showing  that  the  plaintiffs,  when 
they  entered  into  the  contract,  had  full  knowledge  of  the 
situation,  knew  that  the  right  tocross  these  streets  and  rail- 
roads had  not  been  secured,  and  that  they  discussed  and 
considered  that  fact  and  contemplated  these  very  delays." 

It  was  not  then  nor  is  it  now  claimed  that  there  is  any 
doubtful, ambiguous  or  equivocal  phrase  or  expression  in  the 
contract;  and  it  is  only  under  such  circumstances  that  a 
court  may  receive  evidence  a^mn/?<?  the  instrument,  explain- 
ing the  subject-matter,  the  relations  of  the  parties  and  the 
inducing  causes  which  led  to  the  making  of  the  agreement, 
so  that  the  court  may  be  placed  in  the  situation  of  the  par- 
ties as  nearly  as  possible,  and  be  the  better  enabled  to 
interprettheir  language  as  they  then  understood  it.  (21  A. 
&  E.  Enc.  of  Law,  2d  Ed.,  IIOS;  Rector  v.  Deposit  Co.,  190 
III.  380,  384;  Lumber  Co.  v.  Coal  Co.,  160  111.  85,  92;  Bar- 
rett v.  Stow,  15111.  423;  Wood  v.  Clark,  121  111.  362;  Irwin 
V.  Powell,  188  111.  107.) 
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Counsel  now  claim  that  the  evidence  was  offered  "to 
rebut  the  implication  of  law  "  by  which,  as  the  trial  court 
hehl,  appellant  was  liable  for  "damages  resulting  from  a 
suspension  of  the  work."  Assuming  (what  we  do  not 
decide  but  are  strongly  inclined  to  doubt)  that  the  evidence 
was  competent  for  this  purpose,  it  is  sutBcient  to  say  that 
at  the  trial  no  such  ))urpose  was  announced.  It  was. 
limited  to  the  one  above  stated. 

Fifth.  The  jury  were  instructed  that  the  measure  of  the 
plaintiffs'  damages  is  the  market  rental  value  of  dredges, 
tugs,  and  scows  during  the  time  that  they  were  deprived  of 
them.  The  evidence  tended  to  show  that  by  reason  of  the 
delays  in  the  furnishing  of  the  right  of  way,  appellees  had 
for  months  been  unable  to  make  any  use  of  their  dredging 
plant.  It  is  urged  that  the  instruction  was  wrong,  and 
that  the  true  measure  of  damage  was  the  interest  on  the 
capital  invested  by  appellees  in  their  plant  and  the  amount 
expended  by  them  in  taking  care  of  it.  We  think  the 
court  adopted  the  correct  rule.  (Green  v.  Mann,  11  111. 
613;  Consumers  Ice  Co.  v.  Jenkins,  58  111.  App.  519;  Gal- 
braith  v.  Iron  Works,  50  111.  App.  247,  253;  Wood  v.  State, 
66  Md.  61;  Western  Co.  v.  Cox,  39  Ind.  260;  Griffin  v.  Col- 
ver,  16  N.  Y.  489.)  Sedgwick  in  his  "  Measure  of  Damages" 
(6th  Ed.  81 ,  marg.  p.  76,  note  1,)  calls  the  last  case  "  the  lead- 
ing American  case"  on  the  subject. 

Ever  since  the  decision  in  Hadley  v.  Baxendale,  26  Eng. 
L.  &  Eq.,  398,  the  rule  has  been  that  a  part\%  for  a  breach 
of  contract,  is  entitled  to  such  damage  as  may  be  fairly  and 
reaSonabl}'^  considered  to  arise  naturally,  that  is,  in  the 
usual  course  of  things,  from  such  breach  itself,  or  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Appellant  knew  that 
appellees  possessed  and  used  their  plant  for  certain  purposes 
and  knew  or  should  have  known  that  it  had  a  certain  rental 
value.  The  rule  contended  for  by  appellant  is  a  hard  and 
fast  one,  which  may  be  proper  enough  in  some  cases,  as, 
e,  (/.,  in  Green  v.  Williams,  45  111.  2U6,  where  the  plaintiff 
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through  the  fault  of  the  defendant  was  prevented  from 
carrying  on  her  business  on  certain  premises,  and  she 
was  held  entitled  to  "interest  during  such  suspension  on 
the  amount  of  capital  invested  in  her  business."  The 
business, consisting  of  a  stock  of  goods,  had  no  rental  value. 
The  only  use  the  plaintiff  had  for  her  goods  in  the  usual 
course  of  things,  her  only  object  in  having  them,  was  to 
sell  them.  Both  branches  of  the  rulein  Iladley  v.  Baxen- 
dale  are,  we  think,  applicable  to  the  case  at  bar. 

Sixth.  The  court  refused  to  let  appellant  show  fully 
how  old  appellees'  plant  was,  and  how  long  it  had  been  in 
use.  Appellees'  witnesses  had  testified  that  the  value  and 
cost  of  the  plant  entered  into  the  question  of  its  rental  value. 
But  the  court  excluded  an  offer  to  show  such  cost  and 
value.  In  these  rulings  there  was  error.  Manifestly,  when 
appellees'  witnesses  had  testified  to  the  rental  value  of  the 
dredges,  tugs  and  scows,  appellant  should,  on  cross-exam- 
ination, have  been  permitted  the  widest  latitude  in  exam- 
ining as  to  anything  that  had  any  hearing  upon  such 
value,  or  was  at  all  calculated  to  assist  the  jury  in  deter- 
mining the  same. 

Seventh.  By  plaintiffs'  instructions  6  and  7  the  jury 
were,  in  substance,  informed  that  notwithstanding  para- 
graphs D  7c  and  D  11  of  the  contract  (reciting  them)  the 
defendant  was  liable  for  the  damages  resulting  from  all 
delays  by  which  the  plaintiffs  were  prevented  from  doing 
the  work,  or  any  part  of  it  which,  by  the  contract,  they 
had  undertaken  to  do  within  the  time  within  which  they 
were  to  do  it.  The  court  refused  defendant's  instructions  19 
and  20,  to  the  effect  that  if,  in  the  light  of  said  paragraphs 
(again  reciting  them),  the  evidence  showed  that  the  defend- 
ant endeavored  in  good  faith  and  with  reasonable  diligence 
to  secure  the  right  of  way  across  the  avenue,  the  boulevard 
and  the  railway  tracks,  and  the  other  obstacles  to  plaint- 
iffs' progress,  and  that  delays  occurred  by  reason  of  time 
necessarily  employed  in  securing  said  right  of  way,  then  as 
to  delay  due  solely  to  the  time  reasonably  occupied  in  such 
endeavor,  the  plaintiffs  could  not  recover.  By  giving  plaint- 
iffs' instructions  and  refusing  defendant's,  the  court  virtu- 
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a,lly  cut  out  of  the  contract  said  paragraphs  D  7c  and  D  11, 
and  treated  them  as  if  they  did  not^exist. 

No  rule  pertainino^  to  the  construction  of  a  written 
instrument  is  better  settled  or  entitled  to  greater  consider- 
ation than  tliat  wherever  it  can  be  done,  due  weight  and 
effect  shall  be  given  to  all  its  provisions,  and  none  disre- 
garded. It  is  to  be  presumed  that  they  are  all  inserted 
deliberately  and  for  a  purpose.  The  purpose  for  which  the 
parties  inserted  the  provisions  in  question  is  quite  plain. 
The  existence  of  the  obstacles  to  the  obtaining  of  the  right 
of  way  for  Section  O  of  the  canal  was  well  known  to  appel- 
lant at  least,  as  appears  from  the  report  of  its  joint  com- 
mittee on  engineering  and  finance,  by  which  its  board  of 
trustees  was  informed  of  the  obstacles  before  the  execution 
of  the  contract.  While  there  is  no  direct  proof,  it  is  alto- 
gether likely  that  appellees  possessed  the  same  knowledge. 
But  however  this  may  be,  the  language  of  paragraphs  D 
7c  and  D  11  shows  that  these  apprehended  obstacles  were 
in  the  minds  of  the  parties,  and  were  what  they  stipulated 
about : 

"No  work  shall  be  done  upon  any  portion  of  the  line 
covered  by  this  contract  which,  in  the  judgment  of  the 
chief  engineer,  should  be  kept  free  and  unincumbered  pend- 
ing the  adjustment  of  any  questions  affecting  the  relations 
of  this  district  with  the  city  of  Chicago,  the  board  of  park 
commissioners,  or  any  railway  company,  or  corporation, 
growing  out  of  the  re-adjustment  of  streets,  highways,  boule- 
vards or  railway  tracks,  until  such  time  as  the  chief  engi- 
neer shall  order  the  contractors  to  proceed  upon  the  por- 
tions exempted  as  above.'' 

All  public  roads  or  streets  crossing  or  lying  adjacent  to 
the  main  channel  were  to  be  kept  open  and  unobstructed  : 

"  No  interference  will  be  allowed  with  any  railway  until 
such  time  as  other  and  proper  provision  for  the  operation 
of  such  ralhvay  has  been  made  under  the  direction  of  the 
chief  engineer." 

This  language  unmistakably  contemplates  that  delays 
would  occur,  and  under  it  appellant  can  onh"  be  held  for 
such  delays  as  it  could  not,  in  the  exercise  of  good  faith 
and  reasonable  diligence,  prevent.     Appellees  themselves 
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took  this  view  of  the  matter  in  their  letter  of  complaint  to 
the  board,  dated  July  20,  1895,  in  which  they  say : 

"  We  therefore  notify  your  board  that  we  shall  at  the 
proper  time  present  our  claim  for  unnecessary  and  unrea- 
sonable delay." 

We  do  not  lose  sight  of  the  fact  that  appellees  were  obli- 
gated by  the  contract  to  perform  the  work  by  a  certain 
time,  and  that  possibly  they  might  have  been  prevented 
from  doing  so  by  necessary  and  reasonable  delays.  That 
was  a  risk  they  took  in  signing  the  contract.  They  were 
not  obliged  to  sign  it,  and  no  doubt  did  so  in  the  belief  that, 
notwithstanding  any  delays  that  might  properly  occur, 
they  would  be  able  to  finish  the  job  within  contract  time. 
This  interpretation  of  the  contract  gives  due  effect  to  all 
its  provisions  and  carries  out  the  evident  intent  of  the  par- 
ties. The  court  erred  in  giving  plaintiffs'  instructions  6  and 
7,  and  refusing  defendant's  instruction  19. 

No  objection  is  perceived  to  instruction  11  given  for 
plaintiffs.  It  has  met  with  the  approval  of  the  Supreme 
Court  in  personal  injury  cases  and  seems  to  be  applicable 
and  proper  in  an  action  of  this  kind. 

To  plaintiffs'  instruction  12  (^for  this  and  No.  11  see  state- 
ment preceding  this  opinion)  it  is  objected  that  there  is  no 
proof  showing  any  offer  of  settlement.  If  there  was  no 
such  proof  (and  none  has  been  pointed  out)  the  instruction 
should  not  have  been  given.  Nor  should  the  court  have  said 
"  in  such  case  such  offer  (by  the  plaintiffs)  should  not  be 
regarded  as  an  admission  that  no  more  than  that  sum  was 
due."  This  is  more  in  the  nature  of  argument  than  laying 
down  a  rule  of  law,  and  may  have  been  taken  by  the  jury 
as  an  opinion  or  intimation  by  the  court  that  plaintiffs  were 
entitled  to  a  substantial  recovery. 

Appellant's  refused  instruction  that  the  jury  should  not 
allow  damages  for  delays  occurrinor  after  May  31, 1896,  the 
time  fixed  in  the  contract  for  the  completion  of  the  work, 
was,  if  otherwise  proper,  objectionable  as  not  conditioned 
on  a  finding  that  the  delays  before  that  time  were  reason- 
able or  necessary. 

Vol.  CX  S4 
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Appellant's  refused  instructions  2  and  7  sought  to 
announce  the  rule  that  it  was  the  duty  of  appellees  ,by  rea- 
sonable exertions  on  their  part  to  reduce  their  loss  as  much 
as  possible.  While  the  general  principle  is  correct,  yet  the 
court  did  not  err  in  refusing  the  instructions.  It  is  not  the 
law,  as  stated  in  the  first  part  of  No.  2,  that  "  plaintiffs  can 
not  recover  for  any  damages  which  they  had  it  in  their 
power  to  avoid."  This  imposed  upon  them  the  highest 
degree  of  diligence;  and  that  the  law  does  not  require. 
They  were  bound  to  exercise  reasonable  diligence,  but  no 
more.  The  second  part  of  the  instruction  assumes  as  d.  fact 
that  the  evidence  shows  plaintiffs  to  have  failed  in  the  duty 
of  seeking  to  protect  themselves  from  loss.  Instruction 
Xo.  7  assumes  that  plaintiffs  employed  ''  an  excess  of  neces- 
sary equipment,"  after  leaving  it  to  the  jury  to  find  whether 
the  work  could  not  have  been  done  "  with  two  dredges,  two 
tugs  and  four  scows."  We  have  been  unable  to  find  such 
proof,  and  none  has  been  pointed  out.  The  same  is  true  of 
appellant's  refused  instruction  No.  8,  which  submitted  the 
question  whether  plaintiffs  used  "  an  excessive  or  unneces- 
sary amount  of  machinery." 

Eighth.  There  are  several  reasons  why  the  fact  that 
appellees  did  not  obtain  from  the  chief  engineer  of  appel- 
lant a  decision  under  the  clause  that  "  he  shall  decide  every 
question  which  may  arise  between  the  parties  relative  to 
the  execution  hereof,  and  his  decision  shall  be  final  and 
binding  upon  both  parties,"  is  not  a  bar  to  the  present 
action. 

a.  The  clause  is  not  made  a  condition  precedent  to  the 
maintenance  of  the  action.  Birmingham  Ins.  Co.  v.  Pulver, 
126  111.  329,  338. 

b.  Whether  appellant  was  charged  with  the  duty  of 
providing  appellees  with  the  right  of  way  is  a  question  of 
law,  and  an  agreement  made  in  advance  of  the  arising  of 
the  controversy  to  submit  such  a  question  to  a  private  party 
for  his  decision  is  invalid  as  an  atttempt  to  renounce  one's 
right  of  appeal  to  the  courts  for  the  redress  of  wrongs. 
Myers  V.  Jenkins  (Ohio),  57  N.  E.  1089, 1093:  B.  &  O.  K.  R. 
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Co.  V.  Stankard,  56  Ohio  St.  224;  Niagara  Ins.  Co.  v. 
Bishop,  154:  111.  9,  16;  Frink  v.  Evan,  3  Scam.  322,  324; 
Supreme  Council  v.  Forsinger  (Ind.),  25  N".  E.  Eep.  129; 
Collins  V.  IJ.  S.,  34  Ct.  CI.  2D4,  332. 

In  Ilarlev  v.  Sanitary  District  of  Chicago,  107  111.  App. 
546,  where,  with  reference  to  the  present  question  the  form 
of  contract  was  the  same  as  here,  it  appeared  that  the  decis- 
ion of  the  chief  engineer  under  the  above  clause  in  regard 
to  the  rate  of  progress  of  the  work  had  been  adverse  to  the 
contractor,  and  appellant  (appellee  in  that  case)  claimed  the 
decision  to  be  final  and  conclusive.  The  court  held  (pp. 
564,  565)  that  on  account  of  other  conflicting  and  contra- 
dictory provisions  of  the  contract  "  no  decision  as  to  rate 
of  progress  or  of  any  other  matter  relating  to  the  contract 
which  the  chief  engineer  might  make,  would  have  been 
binding  upon  appellee,  and  consequently  would  not  have 
been  binding  upon  appellant.  It  is  fundamental  that  a 
contract  of  this  kind,  to  be  valid,  must  be  binding  upon  both 
parties." 

d.  Even  if  the  clause  requiring  the  submission  were 
valid,  its  wording  would  not  include  the  present  cause  of 
action,  which  involves  a  question  not  "  relative  to  the  exe- 
cution "  of  the  contract.  Whether  appellant  is  liable  for 
the  delays  sued  for,  has  nothing  to  do  with  the  execution 
of  the  contract.  Such  "execution"  relates  "only  to  the 
character  and  amount  of  work  and  materials  with  reference 
to  whether  thb  same  were  done  and  furnished  in  accord- 
ance with  the  contract,  looking  to  its  final  completion  and 
to  payment  therefor."  Harlev  v.  Sanitary  District,  supra^ 
p.  564. 

The  views  above  expressed  render  it  unnecessary  to  pass 
explicitly  upon  instructions  8  and  9  given  for  appellees. 

For  the  errors  pointed  out  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 
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Frank  E,  Bugg  v.  Henry  J.  Rohrbach. 

1.  Equity — When  Court  Has  Jurisdiction  it  May  Decide  all  Issues 
and  Grant  Full  Relief. — Whenever  a  court  of  equity  has  jurisdiction 
to  grant  the  remedy  of  injunction  for  some  special  purpose,  even 
though  the  injunction  covers  only  a  portion  of  the  controversy,  it  may 
go  on  and  decide  all  the  issues  and  make  a  final  decree  granting  full 
relief. 

2.  Salks— i2ea«onaWe  Restrictive  Covenant  in  Contract  of  Sale.— 
A  covenant  hj  one  who  sells  the  good  will  of  a  business,  not  to  engage 
in  the  same  or  a  similar  business  in  Chicago  for  three  years,  is  not 
unreasonable,  and  is  therefore  not  void  as  against  public  policy,  but  is  a 
reasonable  and  valid  restriction. 

3.  Damages— Compensation  is  Not  Confined  to  Cases  Capable  of 
Accurate  Estimate. — Compensation  by  way  of  damages  is  not  confined 
to  cases  capable  of  accurate  estimate.  Courts  and  juries  may  act  upon 
probable  and  inferential,  as  well  as  direct  and  positive  proof. 

Bill  for  an  Injnncl ion,— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burke,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1902.  Reversed  and 
remanded.     Opinion  filed  December  4, 1903. 

Guy  Brock  way,  attorney  for  appellant. 

McDannold,  Sullivan  &  Jarrett,  attorneys  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

For  six  years  before  September  17,  1894,  appellee  was 
engaged  in  the  business  of  gold,  silver  and  nickel  electro- 
plating and  repairing  at  94  State  street,  Chicago.  On 
that  day  he  sold  his  lease,  plant,  business  and  the  good 
will  thereof  to  appellant  for  $2,000,  which  was  duly  paid. 
In  the  written  contract  of  purchase  and  sale  he  agreed  not 
to  engage  in  a  similar  basiness  either  as  principal  or 
employe  in  Chicago  for  three  years,  and  represented  that 
from  his  said  business  he  had  realized  $350  per  month. 

Appellant  since  his  purchase  has  carried  on  said  busi- 
ness at  the  place  where  it  was  carried  on  by  appellee. 
August  20,  1895,  appellee  was  employed  by  The  Crescent 
Plating  Company  in  Chicago,  which  had  not  theretofore 
done    electroplating.     This    company    then    began    and 
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thereafter  carried  on  electro-plating  of  the  kind  and  char- 
acter done  by  appellant  and  by  appellee  before  his  sale  to 
appellant,  and  appellee  had  charge  of  the  construction  of 
the  tanks  and  other  apparatus  necessary  for  electro-plat- 
ing, and  since  has  worked  as  an  electro-plater  for  the  Cres- 
cent Company  and  had  charge  of  that  department  of  its 
business. 

January  8.  1896,  appellant  filed  his  bill  in  the  Circuit 
Court  against  appellee  in  which  he  set  up  the  facts  above 
stated  and  other  facts,  and  prayed  that  appellee  might  be 
enjoined  from  engaging  in  the  business  of  electro-plating 
in  Chicago  for  three  years  from  September  17,  1894;  from 
furnishing  information  as  to  his  former  customers  in  said 
business,  or  in  any  way  interfering  with  the  good  will  of 
said  business;  and  further  prayed  that  the  damage  sus- 
tained by  appellant  by  reason  of  appellee's  violation  of  his 
contract  with  appellant  might  be  ascertained  and  appellee 
decreed  to  pay  the  same.  After  answer  and  replication 
the  cause  was  referred  to  a  master  who  made  a  report 
filed  May  18,  1898.  All  the  exceptions  to  this  report  were 
overruled  by  the  court.  The  master  found,  and  we  think 
properly,  that  appellant  was  not  entitled  to  any  relief 
under  his  claim  that  appellee  had  misrepresented  the 
amount  of  money  he  had  realized  from  his  business.  He 
further  found  that  appellee  had,  in  violation  of  his  con- 
tract with  appellant,  engaged  as  an  employe  in  the  electro- 
plating business  substantially  as  above  set  forth;  that  he 
furnished  to  his  new  employer  information  as  to  the  cus- 
tomers for  whom  he  had  formerly  done  work,  and  endeav- 
ored by  solicitation  and  otherwise  to  obtain  for  his  new 
employer  business  which  would  have  gone  to  appellant, 
and  that  appellee  ought  to  be  enjoined  from  continuing 
such  interference  wnth  the  business  of  appellant.  The 
master  further  found  that  the  restrictive  covenant  of 
appellee  that  he  would  not  engage  in  the  same  or  a  simi- 
lar business  in  Chicago  for  three  years  was  an  important 
and  controlling  inducement  to  the  making  of  the  purchase 
by  appellant,  but  found  that  appellant  was  not  entitled  to 
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an  injunction  to  restrain  appellee  from  working  for  the 
Crescent  Company  in  violation  of  that  covenant,  because  he 
"  ought  not  to  be  enjoined  from  doing  the  only  thing  he 
had  been  taught  to  do  for  the  support  of  his  family,  when 
his  so  doing  would  not  cause  substantial  damage  to  appel- 
lant." 

The  final  decree  from  which  this  appeal  was  taken,  after 
the  recitals,  proceeds  as  follows  : 

"  It  is  ordered  that  all  the  findings  of  the  master's  report 
be  and  the  same  hereby  are  approved  and  confirmed.  It 
is  therefore  ordered  that  the  complainant  recover  nothing 
as  compensation  or  damages  on  account  of  the  matters  in 
issue  in  this  case." 

Then  follows  only  the  order  that  the  costs  be  divided 
equally  between  the  parties.  It  will  be  noticed  that 
although  the  master  reported  that  appellee  had  interfered 
with  the  business  of  appellant  and  ought  to  be  enjoined 
from  continuing  such  interference,  the  decree,  while  it  con- 
firms the  masters  report,  gives  appellant  no  injunction  of 
any  kind. 

We  are  of  opinion  that  appellant  was  entitled  to  the 
injunction  recommended  by  the  master,  for  such  injunction 
was  necessary  for  the  protection  of  the  good  will  of  the 
business  sold  by  appellee  to  appellant.  The  question 
whether  appellant  was  entitled  during  the  term  mentioned 
in  the  restrictive  covenant  to  an  injunction  to  restrain 
appellee  from  working  at  the  same  business  for  the  Cres- 
cent Company,  was  before  the  chancellor  and  is  before  us, 
although  the  time  mentioned  in  that  covenant  expired 
before  the  hearing;  for  if  he  was  at  the  time  the  bill  was 
filed  entitled  to  such  injunction  he  could  not  be  denied  any 
relief,  but  the  bill  must  be  retained  for  the  assessment  of 
damages.     Case  v.  Minot,  158  Mass.  577-588. 

"  It  may  be  stated  as  a  general  proposition  that  when- 
ever the  court  of  equity  has  jurisdiction  to  grant  the 
remedy  of  injunction  for  some  special  purpose,  even  though 
the  injunction  covers  only  a  portion  of  the  controversy,  it 
mav  goon  and  decide  all  the  issues  and  make  a  final  decree 
granting  full  relief."     2  Pomeroy's  Eq.,  2d  Ed.,  Sec.  236. 
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In  this  case  appellee  in  terms  sold  and  transferred  to 
appellant  the  good  will  of  the  business,  and  agreed  to 
remain  with  appellant  thirty  days  to  introduce  him  to  his 
regular  customers,  and  further  agreed  not  to  engage  in 
the  same  or  a  similar  business  in  Chicago  for  three  years. 
The  restraint  appellee  saw  fit,  in  order  to  sell  to  appellant 
his  business  for  $2,000,  to  place  upon  his  right  to  take 
employment  or  engage  in  business  is  not  unreasonable  and 
therefore  void  as  against  public  policy,  but  is  a  reasonable 
restriction,  and  his  covenant  is  a  valid  covenant,  and  appel- 
lant was,  during  the  time  therein  specified,  entitled  to  an 
injunction  to  restrain  its  violation. 

In  Hursen  v.  Gavin,  162  111.  377,  a  covenant  by  one  who 
sold  an  undertaking  business,  with  the  purchaser,  that  he 
would  not  engage  in  that  business  in  Chicago  for  five  years, 
was  held  valid,  and  the  purchaser  entitled  to  an  injunction 
to  restrain  its  violation.  Appellant  is  entitled  to  have  the 
damages  sustained  by  him  by  reason  of  the  violation  by 
appellee  of  his  restrictive  covenant  in  the  contract  of 
sale  and  his  interference  with  the  business  and  customers 
of  appellant  ascertained,  and  awarded  to  him  in  this  cause. 

True,  the  evidence  does  not  show  the  exact  amount  of 
such  damages  with  certainty,  but  compensation  is  not  con- 
fined to  cases  capable  of  accurate  estimate.  Courts  and 
juries  act  upon  probable  and  inferential, as  well  as  direct  and 
positive  proof.     1  Sedgwick,  Dam.,  Sec.  170. 

Appellee  saw  fit  to  violate  his  covenant  with  appellant, 
and  the  duty  the  law  imposed  upon  him  because  of  the 
sale  of  his  business  and  the  good  will  thereof  to  appellant, 
and  it  is  not  for  him  to  say  that  because  the  damages 
appellant  has  thereby  sustained  do  not  rest  in  computation 
merely,  because  they  can  not  be  exactly  ascertained,  there- 
fore he  shall  pay  nothing  and  appellant  receive  nothing  as 
damages  for  such  breach. 

The  question  as  to  the  rule  or  measure  of  damages  in 
this  case  is  not  now  before  us.  Appellant  is  entitled  to 
compensation.  It  will  be  for  the  chancellor,  with  or  with- 
out the  assistance  of  the  master,  upon  another  reference,  as 
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he  may  determine,  to  make  the  best  and  most  accurate 
estimate  of  appellant's  damages  which  the  nature  of  the 
case  will  permit. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein 
expressed. 


3.  Floersheim  t.  Frank  Bande  et  a1. 

1.  Forcible  Betxi^ek— Right  of  Possession  Only,  is  Involved.— In 
an  action  of  forcible  detainer  the  only  question  involved  is  the  right  of 
possession. 

2.  Same— Lessee  of  Owner  May  Bring  Action.— A  person  entitled  to 
possession  of  premises  under  a  lease  from  the  owner  may  bring  an  action 
of  forcible  detainer  for  them. 

3.  Same— J5Jriaence  of  Right  of  Possession  Makes  a  Prima  Facie 
Case. — Where  the  plaintiff  in  a  forcible  detainer  case  has  proved  that 
he  has  the  right  of  possession  at  the  time  of  suit  brought  he  has  made 
a  prima  facie  case  entitling  him  to  recover,  and  thereby  casts  on  defend- 
ant the  burden  of  disproving  it. 

4.  Landlord  and  Tenant— H'/ien  Possession  Follows  the  Owner- 
ship.— Possession  follows  the  ownership,  unless  there  is  an  adverse  pos- 
session. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edmund  W.  Burke,  Judge  presiding.  Heard  in  this  court  at 
the  October  term,  1902.     Affirmed.    Opinion  filed  December  4,  1903, 

Stein  &  Platt,  attornej''s  for  appellant. 

C.  II.  Havard,  attorney  for  appellees. 

ilR.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  for  forcible  detainer 
in  favor  of  appellees  and  against  appellant.  The  facts  are 
substantially  as  follows :  There  is  evidence  tending  to 
prove  that  L.  Z.  Leiter,  August  29,  1901,  was  in  possession 
and  control  of  the  premises  numbered  173  and  175  Adaras 
street,  in  the  city  of  Chicago,  claiming  to  be  the  owner 
thereof  under  a  deed  to  him.    August  29,  1901,  Leiter,  by 
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his  duly  authorized  agent,  one  Hugh  Crabbe,  executed  to 
appellees  a  lease  of  the  second  floor  of  the  building  num- 
bered as  above  stated,  from  and  including  January  1, 1902, 
until  and  including  December  31,  1904,  for  a  total  rental  of 
$6,300,  payalJle  in  thirty-six  equal  monthly  installments 
of  $176  each,  in  advance,  on  the  first  day  of  each  month  of 
the  term.  Appellant  moved  into  said  second  floor  of  the 
buildingabout  the  middle  of  December,  1901,  and  was  in  pos- 
session thereof  in  January,  1902.  The  appellees  have  never 
been  in  possession  of  the  premises.  It  is  admitted  that  a 
written  demand  for  possession  of  the  premises  was  served 
by  appellees  on  appellant,  at  the  premises,  January  2, 1902. 
This  suit  was  commenced  before  a  justice  of  the  peace  Jan- 
uary 11,  1902,  and  appellees  recovered  judgment  before  the 
justice.  On  appeal  the  Circuit  Court  directed  a  verdict  for 
appellees  and  rendered  judgment  accordingly.  The  appel- 
lant offered  no  evidence  on  the  trial. 

As  between  the  parties,  the  right  of  possession  only  is 
involved.  Kepley  v.  Luke,  V06  III.  395.  And  appellees,  as 
lessees  of  Letter,  were  entitled  to  commence  the  action. 
Ball  V.  Chadwick,  46  111.  28.  Leiter,  appellees'  lessor,  being 
in  possession  of  the  premises  August  29,  1901,  when  he 
executed  the  lease,  his  possessory  right  from  January  1, 
1902,  the  beginning  of  appellees'  term,  passed  to  appellees. 
Palmer  v.  Frank,  169  111,  90.  Possession  follows  tihe  owner- 
ship, unless  there  is  an  adverse  possession.  1  Taylor  on 
Landlord  and  Tenant,  Sec.  97.  Appellant's  counsel  assume 
that  it  was  incumbent  on  appellees  not  only  to  prove  a  pos- 
sessory right  in  themselves,  but  to  prove  directly  the  nega- 
tive of  this,  viz.,  that  appellant  had  no  possessory  right 
whatever.  We  do  not  understand  this  to  be  the  law. 
Appellees,  by  proving  that  they  had  the  right  of  possession 
at  the  time  of  suit  brought,  made  Sbjjri?/ia facie  case  entitling 
them  to  recovery,  and  thereby  cast  on  appellant  the  burden 
of  disproving  this.  This  was  the  course  pursued  by  the 
defendant  in  Kepley  v.  Luke,  sicpi^a.  The  appellant,  as 
before  stated,  offered  no  evidence. 

The  judgment  will  be  affirmed. 
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Equitable  Trnst  Company  et  al.^  Executors^  y.  C.  A. 
Burley  et  al. 

1.  'MoRTQKQEa—Wlien  Abstract  of  Title  is  a  Part  of  Security  for 
Loan, — An  abstract  of  title  delivered  by  the  owner  of  land  to  the  mort- 
gagee's attorney,  may  be  regarded  a^  part  of  the  security  for  the  loan, 
and  the  mortgagor  is  not  entitled  to  possession  till  the  mortgage  is  paid. 

2.  Replevin — What  Interest  in  Property  is  Necessary  to  Recover 
Against  a  Mere  Wrotigdoer. — Where  the  plaintiff  is  in  the  rightful 
possession  of  the  proi>erty  he  is  entitled  to  recover  against  a  mere 
wrongdoer  notwithstanding  a  plea  of  property  in  a  third  person. 

Replevin.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Joseph  P.  Robarts,  Judge  presiding.  Heard  in  this  court  at  the 
October  term,  1902.     Affirmed.    Opinion  filed  December  3,  1903. 

Kretzinoee,  Gallagher  &  Rooney,  attorneys  for  appel- 
lants. 

Hugh  L.  Burnham  and  Arthur  W.  Burnham,  attorneys 
for  appellees. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  replevin  by  appellees  against  appel- 
lants to  recover  possession  of  an  abstract  of  title.  The  suit 
was  commenced  against  Joseph  T.  Kretzinger,  who  died 
pending  the  suit,  and  appellants,  his  executors,  were  sub- 
stituted as  parties  plaintiff.  The  abstract  not  having  been 
found  on  the  writ,  it  was  stipulated  that  its  value  was 
§171.50.  The  cause,  by  agreement  of  the  parties,  was  tried 
by  the  court,  without  a  jurj'-,  and  the  court  found  for  the 
appellees,  assessed  their  damages  at  the  sum  of  $171.50,  and 
rendered  judgment  for  that  sum.  The  cause  was  tried  on 
appeal  from  a  judgment  of  a  justice  of  the  peace.  The 
contentions  of  appellant's  counsel  are  :  First,  tliat  one  Bid- 
dison  owned  the  abstract,  and  that  appellees  had  no  general 
or  special  interest  in  it  which  entitled  them  to  sue;  and, 
second,  that  the  evidence  fails  to  show  that  Joseph  T.  Kret- 
zinger ever  had  possession  of  the    abstract.     James   W, 
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Howell,  of  the  firm  of  Norton,  Burley  &  Howell,  appellees, 
testified  that  he  first  saw  the  abstract  prior  to  September, 
1892,  when  a  loan  was  made  to  S.  M.  Biddison,  on  account 
of  which  appellees  held  the  abstract,  and  that  the  abstract 
was  delivered  to  appellees  by  said  Biddison;  that  subse- 
quently^ one  Smith,  who  came  from  the  office  of  J.  T.  Kret- 
zinger,  presented  to  him  the  following  order,  under  which 
he  wrote  the  receipt  following  the  order,  and  Smith  signed 
the  receipt  for  J.  T.  Kretzinger,  and  he,  witness,  delivered 
the  abstract  to  Smith  : 

"  Chicago,  September  13,  1892. 
Mr.  Howell,  room  7,  108  Dearborn  street. 

Dear  Sir:  Please  deliver  abstract  for  my  lots  to  J.  T. 
Kretzinger,  attorney  for  contractor,  for  examination,  and 
oblige,  S.  M.  Biddison. 

Received  of  Norton,  Burley  &  Howell,  above  abstract 
from  government  to  June  26,  1892,  in  five  parts,  covering 
lots  25  to  28,  in  block  4,  in  second  plat  of  Woodlawn,  to  be 
returned  on  demand. 

J.  T.  Kretzinger.     Smith." 

L.  L.  Smith  corroborates  the  witness  Howell  as  to  his 
presenting  the  order,  receiving  the  abstract  from  Howell 
and  receipting  for  it,  but  says  he  received  the  order  from 
a  Mr.  Herr;  and  although  he  noticed  that  it  was  an  order 
to  deliver  to  J.  T.  Kretzinger,  he  thinks  he  delivered  it  to 
Herr,  as  he  knew  that  Herr  was  a  client  of  Kretzinger. 
Herr  testified,  by  deposition,  that  he  was  acquainted  with 
Kretzinger  and  Biddison,  and  that  he,  Herr,  never  had  pos- 
session of  the  abstract.  Herr  further  testified  that  he  made 
J.  T.  Kretzinger  trustee  in  a  certain  deed  of  trust  executed 
by  S.  M.  Biddison,  conveying  property  owned  by  him;  that 
Biddison  failed  to  make  payments  in  accordance  with  his 
agreement,  on  account  of  which  failure  witness  refused  to 
go  on  with  Biddison's  building;  that  Kretzinger  released 
the  trust  deed,  and  the  abstract  was  delivered  by  Smith  to 
Biddison  the  day  Kretzinger  released  the  trust  deed.  It 
would  seem  from  this  evidence  that  Herr  had  a  building 
contract  with  Biddison,  that  the  trust  deed  was  executed 
by  Biddison  to  secure  payments  by  him  on  the  contract, 
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and  that  the  abstract  was  an  abstract  of  title  to  the  prop- 
erly conveyed  by  the  trust  deed. 

William  H.  McSurely  testified  that,  in  1893,  he  was  in  the 
employ  of  appellees,  and  was  requested  by  Mr.  Howell,  in 
that  year,  to  go  to  Kretzinger's  office  and  get  the  abstract; 
that  he  took  the  receipt  for  the  abstract  to  Kretzinger's 
office  and  asked  him  for  the  abstract,  and  that  Kretzinger 
said  that  he  had  had  it,  but  had  made  a  search  and  was 
unable  to  find  it;  that  he,  witness,  showed  Kretzinger  the 
receipt  for  the  abstract,  and  Kretzinger  said  it  was  all 
right;  also,  that  he  had  been  made  trustee  without  his 
knowledge,  and  demanded  the  abstract  to  look  into  the 
matter,  and  that  when  he  had  examined  it  and  looked  into 
the  matter,  he  made  up  his  mind  that  it  was  a  scheme  to 
swindle  creditors,  and  that  of  his  own  motion  he  released 
the  trust  deed  for  Herr,  and  was  sure  that,  after  he  had 
finished  with  the  abstract,  he  turned  it  over  to  Herr,  and 
that  he  would  hunt  him  up  and  ascertain  whether  he 
bad  it. 

Kobert  W.  Campion  testified  that  he  was  in  appellees' 
employ  in  the  year  1895,  and  that  about  the  last  week  of 
September  of  that  year,  he  went  to  Kretzinger's  office, 
showed  him  the  receipt,  and  asked  for  the  abstract,  and 
that  Kretzinger  said  that  he  had  it,  but  did  not  know  where 
it  went  to;  that  he  had  had  it  on  his  desk  for  several  days, 
and  had  made  a  hunt  for  it,  but  could  not  find  it;  that  he 
did  not  know  what  had  become  of  it. 

Edward  J.  Buckley,  an  errand  boy  in  appellees'  employ, 
testified  that  in  1893  he  was  given  the  receipt  to  take  to 
Mr.  Kretzinger;  that  he  showed  the  receipt  to  him  and 
made  demand  for  the  abstract,  and  that  Kretzinger  said 
they  had  it,  but  at  that  time  could  not  find  it;  that  he 
thought  they  had  loaned  it  to  some  architect,  and  that  he 
would  look  the  matter  up. 

John  J.  Rooney  testified  that  he  heard  a  conversation 
between  the  witness  Ruckley  and  Mr.  Kretzinger  after 
September,  1892,  in  Mr.  Kretzinger's  office;  that  the  office 
of  witness  was  next  door  to  Kretzinger's  office,  and   that 
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Kretzinger  said  to  Buckley  that  he  knew  nothing  about  the 
order  for  the  abstract  which  Buckley  showed  him;  that  he 
never  saw  the  abstract  or  had  it  in  his  possession;  also  that 
he  heard  Kretzinger  tell  the  witness  Capfipion  that  he, 
Kretzinger,  had  told  him  before  that  he  never  had  the 
abstract,  and  that  he  did  not  want  him  to  call  at  his  office 
any  more  about  it. 

F.  L.  Brooks  testified  substantially  the  same  as  the  last 
witness,  as  to  what  Kretzinger  said  to  Campion. 

The  appellees  were  in  possession  of  the  abstract,  and  it 
would  appear,  rightfully,  as  they  held  it  on  account  of  a 
loan  to  Biddison.  Whether  the  loan  was  made  by  them  or 
by  their  client  is  irrelevant.  If  the  loan  was  by  appellees, 
they  were  entitled  to  the  possession  of  the  abstract  till 
payment  of  the  loan,  and  if  by  their  client  and  the  abstract 
was  held  by  them,  they  were  entitled  to  possession  as  against 
Biddison.  An  abstract  of  title  delivered  by  the  owner  of 
land  to  the  mortgagee's  attorney,  may  be  regarded  as  part 
of  the  security  for  the  loan,  and  the  mortgagor  is  not 
entitled  to  possession  till  the  mortgage  is  paid.  1  Jones  on 
Mortgages,  Sec.  14«. 

We  are  of  opinion  that  the  possession  of  appellees  was 
sufficient  to  enable  them  to  maintain  the  action  as  against 
Joseph  T.  Kretzinger  and  appellants,  his  legal  representa- 
tives.   Van  :^Taraee  v.  Bradley,  69  111.  299. 

Kretzifiger's  statement  that  the  receipt  for  the  abstract 
was  all  right  when  it  was  shown  to  him  by  the  witness  Mc- 
Surely,  is  evidence  that  Smith  was  authorized  by  him  to 
sign  his  name  to  the  receipt.  It  was  an  acknowledgment 
by  Kretzinger  that  the  receipt  was  his.  The  receipt  con- 
tains an  agreement  to  return  the  abstract  on  demand,  and 
Kretzinger  could  not,  nor  can  appellants,  excuse  the  non- 
return of  the  abstract  by  setting  up  title  in  another  person. 
Simpson  v.  Wrenn,  50  111.  222. 

The  evidence  is  conflicting  as  to  whether  Joseph  T.  Kret- 
zinger had  possession  of  the  abstract,  but  we  do  not  think 
the  verdict  manifestly  against  the  weight  of  the  evidence. 

The  judgment  will  be  affirmed. 
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1.  MoiiTO \QEH— Application  of  Rents  of  Mortgaged  Property.— 
"Wliere  a  mortgage  has  been  foreclosed  and  a  receiver  appointed  who 
collects  accumulated  rents  paid  for  the  use  of  the  mortgap^ed  prem- 
isea,  such  rents  constitute  a  part  of  the  security,  and  should  be  applied 
toward  paying  off  the  secured  debt. 

2.  Same— 3f ode  of  Applying  Fund  in  Absence  of  Agreement  of 
Parties.— In  the  absence  of  an  agreement  between  the  parties  the 
mode  of  applying  the  fund  in  foreclosure  proceedings  is  determined  by 
the  rules  of  law  and  not  by  the  wishes  of  either  party. 

Bill  to  Foreclose  a  Trust  Deed,-— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jessb  Holdom,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  {Lt  the  October  term,  1902.  Affirmed. 
Opinion  filed  December  4,  1908.    Rehearing  denied  December  22,  1903. 

Myron  H.  Beach,  attorney  for  appellant. 

Ullmann  &  Hacker,  attorneys  for  appellees. 

Mr.  Justice  Stein  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  whether  moneys  in  the  hands 
of  a  receiver,  appointed  in  a  proceeding  to  foreclose  a  trust 
deed  upon  a  leasehold  estate,  shall  be  applied  in  part  pay- 
ment of  the  deficiency  decree  or  shall  be  paid  to  the  owner 
of  the  fee  out  of  which  the  leasehold  estate  was  carved,  to 
be  applied  by  him  upon  ground  rent  due  him. 

Appellant,  being  the  owner  of  certain  real  estate  in  this 
county,  leased  the  same  to  one  Henderson  for  ninety-nine 
years,  he  agreeing  to  pay  ground  rent  semi-annually  and 
to  erect  a  building  on  the  demised  premises.  For  the 
latter  purpose  he  borrowed  from  appellant  $25,000,  and 
delivered  to  her  his  trust  deed  upon  the  leasehold  interest 
and  the  building  in  order  to  secure  his  two  notes  for 
812,500  each.  Subsequently  the  leasehold  estate  was  con- 
veyed and  assigned,  subject  to  the  trust  deed,  to  appellee, 
and  he  conveyed  and  assigned  the  same  in  like  manner  to 
one  John  H.  Moore,  who  appears  to  be  the  owner  of  the 
equity  of  redemption  in  the  leasehold  estate. 

Appellant  filed  her  bill  to  foreclose  the  trust  deed  and 
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hold  appellee  for  the  ground  rent  as  assignee  of  the  lease. 
A  receiver  \vas  appointed  with  authority  to  collect  the 
rents  issuing  out  of  the  premises  and  the  building  thereon, 
and  later  a  decree  of  foreclosure  was  entered  ordering  a^ 
sale  and  finding  the  sum  of  $7,766.85  to  be  due  and  unpaid 
as,  and  for,  ground  rent  under  the  lease.  At  the  foreclos- 
ure sale  appellant  purchased  the  premises,  and  a  deficiency 
decree  for  $26,521.08  was  rendered  against  appellee. 

The  receiver  having  reported  to  the  court  that  he  had  in 
his  hands  $1,84:1.74,  collected  by  him  as  rent  for  the  mort- 
gaged premises,  appellant  filed  her  petition  praying  that 
this  sum  be  ordered  paid  to  her  to  be  applied  upon  the 
ground  rent  due  her.  Appellee  answered  claiming  that 
the  money  be  applied  on  the  deficiency  decree  against  him, 
and  the  court  so  ordered.  JFrom  this  order  appellant 
appeals. 

In  the  ordinary  case,  controversies  of  this  character  arise 
between  the  mortgagee  and  the  holder  of  the  equity  of 
redemption,  the  former  contending  that  the  funds  in  the 
receiver's  hands  should  be  applied  on  the  deficiency  and 
the  latter  that  they  belong  and  should  be  paid  to  him. 
Here  the  unusual  spectacle  is  presented  of  a  mortgagee 
declining  to  take  the  money  in  reduction  of  the  deficiency. 
The  anomaly  disappears  when  we  consider  that  appellant 
so  declines,  not  in  her  capacity  as  mortgagee,  but  as  owner 
of  the  fee,  to  whom  ground  rent  is  due  in  respect  of  the 
demised  premises  conveyed  by  the  trust  deed.  In  the 
latter  capacity,  and  by  reason  of  her  being  the  owner  of 
the  fee,  she  prefers  to  hold  appellee  for  the  entire  amount 
of  the  deficiency  decree  and  to  apply  upon  the  ground  rent 
the  money  held  by  the  receiver. 

It  simply  happens  in  this  case  that  appellant  is  owner 
both  of  the  foreclosed  trust  deed  and  the  notes  secured 
thereby,  and  of  the  real  estate  as  to  which  she  executed 
the  ninety-nine  years  lease.  Suppose  she  had  owned  the 
deed  and  notes  only,  and  some  third  party  had  owned 
the  real  estate.  In  such  case  the  latter  would  have  no 
right  ^whatever  to  the  moneys  in  the  receiver's  hands, 
and  appellant's  rights  are  no  greater  because  she  also  owns 
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the  deed  and  notes.  As  such  owner  she  has  certain  rights  to 
t!ie  fund;  but  as  owner  of  the  fee  she  has  none.  It  miffht 
be  different  if  she  were  petitioning  for  the  payment  of 
rent  due  her  from  the  receiver,  as  such,  for  his  occupancy  of 
the  foreclosed  premises;  but  this  she  is  not  doing.  On  the 
contrary  she  puts  herself  on  the  broad  ground  that  she,  as 
owner  of  the  fee,  is  entitled  to  the  fund  because  the  ground 
rant  is  not  paid.  Such  a  claim  she  can  not  assert  in  this 
form  of  proceeding. 

Counsel  for  appellant  points  out  that  by  carr3'ing  out  the 
order  appealed  from,  the  moneys  of  Moore,  the  present 
owner  of  the  equity  of  redemption  in  the  leasehold,  will  be 
used  for  the  benefit  of  appellee.  But  of  this  Moore  does 
not  complain;  and  appellant  can  not  complain  for  him. 
For  the  same  reason  it  is  immaterial  that  the  trust  deed, 
while  it  empowers  the  trustee  to  enter  upon  the  premises 
and  collect  the  rents,  contains  no  provisions  pledging  the 
rents  accruing  and  collected  after  such  sale  as  security  for 
the  payment  of  the  debt. 

Usually  the  application  upon  the  deficiency  is  made  on 
motion  of  the  mortgagee.  Here  it  is  made  against  her  will. 
But  that  circumstance  is  also  immaterial.  In  the  absence 
of  an  agreement  between  the  parties  the  mode  of  applying 
the  fund  is  determined  by  the  rules  of  law  and  not  by  the 
wishes  of  either  party.  They  simply  invoke  the  law  and 
set  the  machinery  of  the  court  in  motion.  In  this  case  no 
reason  is  perceived  why  the  fund  should  not  be  credited  on 
the  deficiency.  The  owner  of  the  equity  of  redemption 
does  not  object.  By  the  terms  of  the  decree  appellee  is 
liable  for  the  deficiency.  The  fund,  consisting — as  it  does 
— of  accumulations  of  rent  paid  for  the  use  of  the  mort- 
gaged premises,  constitutes  a  part  of  the  security,  and 
should  therefore  be  applied  toward  paying  off  the  secured 
debt  so  far  as  it  still  exists. 

The  order  appealed  from  is  affirmed. 
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Chicago  Union  Traction  Co.  v.  Emil  Chngren. 

1.  IssTRXJCmo^s— Employment'  of  the  Word  *•  Ustially"  in  Defining 
Ordinary  Care,— An  instruction  that  if  the  plaintiff  exercised  the  care  to 
uvoid  danger  that  a  person  of  ordinary  prudence  wouhl  usually  exercise 
under  the  same  or  similar  circumstances,  the  finding  should  be  for  the 
plaintiff,  is  proper. 

2,  S/LUR—Special  Cirenmntances  of  the  Case  to  he  Considered  When 
Examining,— In  examining  instructions  for  error  the  special  circum- 
stances of  the  case  xnnst  be  considered. 

Trespass  on  the  Case^  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Russell  P.  Goodwin,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  December  3,  1903. 

John  A.  Rose  and  Louis  Boisot,  attorneys  for  appellant; 
W.  W.  GuELEY,  of  counsel. 

Castle,  Williams  &  Smith,  attorneys  for  appellee;  Ben 
M.  Smith,  of  counsel. 

Me.  Jcstice  Ball  deli^'ered  the  opinion  of  the  court. 

Appellee  was  injured  November  21,  19T)0,  in  a  collision 
between  one  of  the  cars  of  appellant  and  his  wagon,  at  the 
intersection  of  Market  and  Lake  streets,  in  the  city  of  Chi- 
cago. He  was  driving  south,  crossing  the  east  and  west 
street  car  tracks,  when  an  east-bound  electric  car  ran  into 
his  wagon,  throwing  him  to  the  ground  and  thereby  inflict- 
ing the  injuries  of  which  he  complains.  The  trial  resulted 
in  a  judgment  in  his  favor,  from  the  entry  of  which  this 
appeal  was  perfected. 

Appellant  complains  of  two  instructions  given  to  the 
jury  at  the  request  of  appellee.     The  first  reads : 

"1.  The  court  instructs  the  jury  that  in  determining 
the  amount  of  damages  which  the  plaintiff  is  entitled  to 
recover  in  this  case  (if  the  jury  find  from  the  evidence 
under  the  instructions  of  the  court  he  is  entitled  to  recover 
any  damages)  the  jury  have  a  right  to  and  should  take 
into  consideration  all  the  facts  and  circumstances  in  evi- 
dence before  them;  and  they  may  consider  the  nature  and 
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extent  of  the  plaintiff's  injuries,  if  any  is  shown  by  the  evi- 
dence in  this  case;  his  pain  and  slltfLTin^^  if  any  is  shown 
by  the  evidence,  resulting  from  such  injuries;  the  perma- 
nent disal)ility,  if  any  is  shown  by  the  evidence,  caused  by 
said  injuries;  and  any  future  pain  or  suffering  or  future 
inability  to  labor  or  transact  business,  if  anv,  that  the  jury 
may  believe,  from  the  evidence,  the  plaintiff  will  sustain  by 
reason  of  the  injuries  received." 

It  is  asserted  that  this  instruction  is  erroneous  for  the 
reason  that  it  allowed  appellee  to  recover  for  future  suffer- 
ing and  for  future  inability  to  labor,  although  there  is  no 
sufficient  evidence  on  either  of  these  points;  and  they  cite 
authorities  which  lay  down  the  indisputable  proposition. 

''  It  is  error  to  instruct  the  jury  that  the  plaintiff  may 
recover  damages  for  an  element  of  injury  not  shown  by 
the  evidence."  Bu^  there  is  evidence  here  showing  the 
likelihood  of  future  suffering  and  of  future  inability  to 
labor.  Whether  it  is  "sufficient  evidence"  was  for  the 
jury.  Appellee  swears  that  since  the  injury  his  right  arm 
is  partly  disabled.  He  can  not  raise  it  over  his  head  and 
it  pains  him  when  he  attempts  to  lift  a  high  load.  That 
the  sight  of  his  right  eye  is  impaired.  The  physicians  say 
that  the  movement  of  the  right  arm  is  limited,  and  apf)el- 
lee  will  be  hindered  in  doing  certain  work;  that  the  visual 
defect  is  from  one-quarter  to  one-third,  is  permanent  and 
likely  to  grow  worse.  With  this  evidence  in  the  record  it 
was  the  duty  of  the  court,  when  so  requestecJ,  to  instruct 
the  jury  that  appellee  might  recover  for  "any  future  pain 
or  suffering  or  future  inability  to  labor  or  transact  business, 
if  any,  that  the  jury  may  believe  from  the  evidence  the 
plaintiff  will  sustain  by  reason  of  the  injuries  received." 

The  second  instruction  reads : 

"2.  The  court  instructs  the  jury  that  while  it  is  true 
that  if  the  plaintiff  was  guilt}'  of  contributory  negligence, 
that  fact  alone  would  relieve  the  defendant  company  from 
all  liability,  yet  in  order  to  find  the  plaintiff  guilty  of  con- 
tributory negligence  you  must  believe  from  the  evidence 
that  the  plaintiff  failed  to  exercise  that  care  merely  which 
the  law  requires,  and  he  is  only  required  by  law,  to  exercise 
such   care   and   foresight  as  an   ordinarily   prudent   man 
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possessing  ordinary  intelligence  would  exercise  under  cii^ 
cumstances  similar  to  those  surrounding  the  plaintiff  at  the 
time  of  the  alleged  injury.  And  if  you  believe  from  the 
evidence  that  the  plaintiff  in  endeavoring  to  cross  over  the 
tracks  of  said  company  and  while  on  said  tracks,  or  either 
of  them,  exercisea  that  care  and  foresight  to  avoid  the 
danger  that  a  person  of  ordinary  prudence,  caution  and 
intelligence  would  usually  exercise  under  the  same  or  sim- 
ilar circumstances,  then  you  should  find  that  the  plaintiff 
was  not  guilty  of  contributory  negligence." 

Counsel  for  appellant  say  that  the  instruction  is  errone- 
ous because  it  tells  the  jury,  as  a  proposition  of  law,  that 
if  the  plaintiff  exercised  the  care  to  avoid  danger  that  a 
person  of  ordinary  prudence  would  usually  exercise  under 
the  same  or  similar  circumstances,  the  finding  should  be 
for  the  plaintiff;  that  the  word  "  usually  "  has  no  proper 
place  in  the  instruction,  and  that  by  including  it  therein 
the  law  is  incorrectly  stated. 

One  of  the  definitions  of  the  word  "  usually,"  as  given  by 
Webster,  is  "  ordinarily."  Omit  the  word  from  the  instruc- 
tion, and  it  will  be  seen  that  it  or  its  synonym  is  implied 
therein.  The  court  say,  in  Cronin  v.  Village  of  Delavan, 
50  Wis.  375,  that  an  instruction  reading  *' ordinary  care 
is  that  degree  of  care  which  persons  of  ordinary  prudence 
would  usually  use  under  the  same  circumstances,"  is  an 
accurate  statement  of  what  constitutes  ordinary  care. 

In  Wabash  Ry.  Co.  v.  Elliott,  9S  111.  484,  the  court  say : 

"  The  law  of  this  case  required  of  the  plaintiff  that  he 
should  use  ordinary  care,  considering  his  surroundings, 
that  is,  such  care  as  men  of  ordinary  prudence  would  usu- 
ally exercise  under  the  same  or  like  circumstances." 

Counsel  also  claim  that  this  instruction  is  erroneous 
because  it  limits  the  care  required  of  the  plaintiff  to  the 
time  of  the  accident,  regardless  of  the  fact  that  he  volun- 
tarily put  himself  in  this  position  of  danger,  citing  C,  B. 
&  Q.  R.  R.  Co.  V.  Sykes,  1  111.  App.  527;  C.  &  E.  I.  R.  R.  Co. 
V.  Roberts,  44  111.  App.  179;  I.  C.  R.  R.  Co.  v.  Farrell,  86 
111.  App.  438;  N.  Chicago  St.  R.  R.  Co.  v.  Cossar,  203  111. 
t)08,  and  other  similar  cases.  These  authorities,  holding 
that  one  can  not  blindly  or  voluntarily  walk  into  a  place 
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of  danger  and  then  recover  if  he  exercised  due  care  for  his 
personal  safety  at  the  very  moment  he  was  hurt,  as  applied 
to  the  facts  in  each  particular  case,  are  the  law.  But  here 
the  instruction  is  not  thus  limited,  either  by  its  language 
or  by  the  facts  to  which  it  is  applicable.     It  reads : 

''  And  if  you  believe  from  the  evidence  that  the  plaintiff 

in  endeavoring  to  cross  over  the  tracks  of  said   company, 

*and  while  on  said  tracks,  or  either  of  them,  exercised,"  etc. 

Appellee  came  from  the  north;  the  car  which  struck  him 
was  running  on  the  south  track  of  the  two  east  and  west 
tracks;  and  he  approached  the  tracks,  crossed  the  north 
one  and  was  on  the  south  track  at  the  time  of  the  colli- 
sion. There  is  evidence  tending  to  prove  that  when  the 
raotorman  saw  or  could  have  seen  appellee,  the  car  was 
running  at  the  rate  of  ten  miles  per  hour  and  was  350  feet 
away  from  the  place  of  the  accident,  and  that  the  speed 
of  the  car  for  the  last  150  feet,  until  the  collision  was  inevi- 
table, was  increased  to  fifteen  miles  per  hour.  The  jury 
might  well  have  drawn  the  conclusion  that  if  it  had  not 
been  for  this  increase  of  speed  appellee  would  have  crossed 
this  last  track  in  safety. 

In  L.  S.  &  M.  S.  Ky.  Co.  v.  Ouska,  151  111.  232,  where 
the  deceased  was  killed  by  a  fast  train  while  attempting 
to  cross  the  railway  tracks,  other  and  parallel  tracks  being 
occupied  by  other  trains,  the  point  Avas  made  that  the 
phrase  "at  the  time  of  the  injury,"  found  in  a  given 
instruction,  was  limited  to  the  particular  moment  the 
deceased  was  injured;  but  the  Supreme  Court  said: 

"  The  words, '  at  the  time  of  the  injury,'  as  used  in  that 
instruction,  have  reference  to  the  whole  transaction  and 
all  that  occurred  from  the  time  the  deceased  reached  the 
tracks  until  he  was  killed.  L.  S.  &  M.  S.  Ry.  Co.  v.  John- 
san,  135  111.  653;  C.  &  A.  R.  R.  Co.  v.  Fisher,  141  111.  625." 

The  rule  that  the  special  circumstances  of  the  case  must 
be  considered,  when  the  instructions  given  are  subjected  to 
criticism,  distinguishes  the  Cossar  case  and  others  of  like 
kind  from  the  Ouska  case  and  others  of  its  class. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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1.  TRiAis—ErroneoiLs  Remarks  of  the  Court—Twice  during  the  trial 
the  court  stated  to  counsel  for  defendant,  in  the  presence  and  hearing  of 
the  jury,  that  there  was  only  one  point  in  the  case,  namely,  as  to 
whether  or  not  the  foreman  of  the  defendant  ordered  the  plaintiff  to  go 
into  a  dangerous  place.    Held,  reversible  error. 

Trespass  on  the  Case,  for  pei-sonal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  presiding. 
Heard  in  this  court  at  the  October  term,  1902.  Reversed  and 
remanded.  Opinion  filed  December  3,  1902.  Rehearing  denied  Decem- 
ber 31, 1903. 

Winston,  Baboock,  Strawn  &  Shaw,  attorneys  for  appel- 
lant. 

F.  W.  Jabos  and  Docthart  &  Brendecke,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellee  was  in  the  employ  of  appellant  July  2,  1900,  as 
a  car  repairer,  and  in  the  nifrht  of  that  day  was  required  to 
do  some  work  at  appellant's  roundhouse.  His  claim  is  that 
he  was  ordered  by  his  foreman  to  go  from  .the  roundhouse 
to  the  water  tank,  without  any  light,  for  his  tools;  that  the 
night  was  dark,  and  that  in  returning  with  his  tools  from 
the  water  tank,  and  while  exercising  due  care,  he  fell  into 
a  turntable  pit  which  was  situated  between  the  roundhouse 
and  the  water  tank,  where  his  tools  were,  and  was  injured. 

We  think  it  unadvisable  to  express  any  opinion  in  respect 
to  the  evidence,  in  view  of  the  conclusion  which  we  have 
reached,  after  careful  consideration  of  the  record  and  the 
arguments  of  counsel. 

At  the  close  of  the  plaintiff's  case  counsel  for  the  defend- 
ant requested  the  court  to  exclude  the  jury  from  the  court 
room  in  order  that  he  might  argue  a  motion  to  take  the 
case  from  the  jury,  when  the  court  said  : 

'•I  have  no  objection  to  the  jury  hearing  this  argument. 
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There  is  only  one  point  in  the  case — did  the  foreman  order 
this  man  to  go  out  into  a  dangerous  place  without  a  light." 

To  this  statement  of  the  court,  made  in  the  presence  and 
hearing  of  the  jury,  defendant,  by  its  counsel,  excepted. 
At  the  close  of  all  the  evidence  the  following  occurred : 

"  And  thereupon,  at  the  conclusion  of  the  evidence,  coun- 
sel for  the  defendant  asked  the  court  to  exclude  the  jury 
from  the  court  room,  for  the  purpose  of  arguing  a  motion 
to  instruct  the  jury,  in  writing,  to  find  for  the  defendant, 
and  offered  to  the  court  to  be  given  the  following  instruc- 
tion, in  writing : 

'  The  jury  are  instructed  to  find  the  defendant,  the  Chi- 
cago Junction  Railway  Company,  not  guilty.' 

Whereupon  the  court  refused  to  exclude  the  jury  from 
the  court  room,  and  insisted  upon  counsel  for  defendant 
stating  to  the  court,  in  the  presence  of  the  jury,  the  ground 
upon  which  counsel  sought  to  have  the  court  instruct  the 
jury  to  find  the  defendant  not  guilty;  and  the  court 
stated  to  counsel  for  defendant,  in  the  presence  and  hear- 
ing of  the  jur}',  that  there  was  only  one  point  in  the  case, 
namely,  as  to  whether  or  not  the  foreman  of  the  defendant 
ordered  the  plaintiff  to  go  into  a  dangerous  place." 

The  question  whether  the  plaintiff  exercised  ordinary 
care  in  the  premises  was  directly  involved.  It  is  alleged  in 
the  declaration  that  he  exercised  such  care,  and  the  court 
instructed  the  jury  that  he  must  prove  that  allegation  to 
entitle  him  to  recover. 

The  plaintiff  claimed  that  he  was  suflfering  from  hernia, 
w^hich  resulted  from  the  accident.  Whether  the  hernia 
resulted  from  the  accident  was  a  closely  contested  question, 
was  important  as  affecting  the  damages,  in  the  event  of  a 
finding  for  the  plaintiff,  and  was  a  question  to  be  passed  on 
by  the  jury.  The  remarks  of  the  court,  on  two  occasions, 
in  the  presence  and  hearing  of  the  jury,  that  there  was  only 
one  point  in  the  case,  namely,  as  to  whether  the  foreman  of 
the  defendant  ordered  the  plaintiff  to  go  into  a  dan^ferous 
place,  was  practically  equivalent  to  an  oral  instruction  to 
the  jury  that  there  was  only  one  question  for  the  jury  to 
pass  on,  namely,  whether  the  plaintiff  was  ordered  by  his 
foreman  to  go  into  a  dangerous  place,  without  a  light,  thus 
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eliminating  from  the  consideration  of  the  jury  all  other 
questions  in  the  case.  It  is  true  that  the  court  instructed 
the  jury  that  the  plaintiff,  to  entitle  him  to  recover,  must 
have  proved  that  he  exercised  ordinary  care;  but  this  did 
not  cure  the  ei*ror;  because  the  court,  in  saying  that  the 
only  point  in  the  case  was  whether  the  foreman  gave  the 
order  mentioned,  impliedly  assumed  that  other  elements 
necessar}''  to  a  recovery  had  been  proved.  It  requires  no 
stretch  of  the  imagination  to  suppose  a  juror  remarking, 
when  the  jury  retired  to  consider  of  their  verdict,  "  We 
have  only  to  consider  whether  the  foreman  ordered  the 
plaintiff  to  go  into  a  dangerous  place;  that  is  what  the 
court  said  twice." 

Judgments  have  been  reversed  for  remarks  of  courts 
much  less  prejudicial  to  a  party  than  the  remarks  in 
question.  In  Cunningham  v.  The  People,  195  III.  550, 
one  Hattie  Reed,  a  colored  woman,  was  the  only  wit- 
ness who  identified,  by  her  testimony,  the  plaintiffs  in 
error  as  the  persons  who  committed  the  crime  charged.  It 
appeared  from  the  evidence  of  plaintiffs  in  error  that,  by 
order  of  an  inspector  of  police,  they  were  taken  from  their 
cells  and  into  the  presence  of  certain  witnesses,  among 
whom  was  Hattie  Reed,  who  failed  to  identify  them.  While 
the  inspector  was  testifying  as  to  what  occurred  at  the 
time,  the  court  remarked  :  "  But  the  colored  woman  was 
not  there;"  and  the  witness  said  "  No."  Held,  that  the 
remark  of  the  court  was  prejudicial  to  the  plaintiffs  in  error. 
It  was  a  question  for  the  determination  of  the  jury  in  the 
case,  whether  certain  bruises  on  the  head  of  the  deceased, 
for  whose  murder  the  plaintiffs  in  error  were  indicted,  were 
caused  by  a  blow  of  a  fist  or  by  a  fall  on  the  pavement. 
While  counsel  for  plaintiffs  in  error  were  attempting  to 
frame  a  hypothetical  question  to  a  physician  as  to  the  cause 
of  death,  the  court  remarked  :  "  Why  don't  you  say 
the  bruise  was  caused  by  a  blow  from  a  fist?"  The  same 
counsel,  in  attempting  to  frame  a  like  question  to  another 
physician,  stated  that  it  was  a  question  of  fact  what  caused 
the  bruises,  and  that  there  was  no  direct  evidence  on  the 
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question,  when  the  court  said :  "  Oh,  yes  there  is;  by  a 
blow  of  the  fist."  Held,  that  the  remarks  of  the  court 
were  reversible  error. 

In  City  of  Chicago  v.  Spoor,  190  111.  340,  353,  a  photo- 
graph was  offered  and  was  admitted  in  evidence  by  the 
court;  but  the  court  remarked,  "  It  is  for  the  jury  to  say 
how  much  stock  they  take  in  testimony  of  this  kind."  The 
court  say  of  this  remark :  "  The  intimation  was  that  the 
jury  ought  not  to  give  any  weight  to  the  evidence.  It  was 
an  interference  with  the  function  of  the  jury,  and  error." 
Citing  Kennedy  v.  The  People,  44  111.  2S3,  and  Andreas  v. 
Ketcham,  77  111.  377.  In  Andreas  v.  Ketchara,  Ketchara 
had  contracted  with  Andreas  to  cause  a  twelve-inch  view  of 
his  residence  to  be  printed  in  an  atlas.  The  controverted 
question  was,  whether  the  view,  as  published,  was  correct, 
and  the  evidence  on  that  question  was  conflicting.  After 
the  evidence  was  all  in,  Ketcham's  attorney  asked  the  court 
''  whether  His  Honor  would  know  the  view  to  be  the 
residence  of  defendant,  were  defendant's  name  taken  from 
the  view,"  to  which  the  court  answered  :  "  I  do  not  know 
that  I  would."  Jleld^that  the  court's  remark  was  reversible 
error.  In  Marzen  v.  The  People,  173  111.  43,  indictment 
for  murder,  the  identit}^  of  an  oil  can  found  by  the  police 
as  being  one  which  had  been  used  in  Marzen's  saloon,  was 
in  question,  and  while  a  witness  was  being  examined  as  to 
whether  it  was  the  same  can  which  had  been  used  in  Mar- 
zen's saloon,  the  court  remarked  :  "I  believe  that  is  the 
same  can."     Ileldy  that  the  remark  was  error. 

In  111.  Cent.  R.  R.  Co.  v.  Souders,  178  111.  585,  which  was 
case  for  personal  injuries,  the  court,  during  the  examina- 
tion of  a  witness  by  the  defendant's  counsel,  to  show  that 
a  train  could  not  be  started  by  a  sudden  jerk,  remarked: 
"  Now,  Judge,  it  looks  to  me  that  you  are  going  into  the 
mechanism  of  railways.  The  only  question  in  this  case  is 
whether  this  lady  had  time  to  get  off  this  train  or  not." 
The  court  held  the  remark  erroneous,  saying,  among  other 
things:  "  The  remark  of  the  court  was  equivalent  to  say- 
ing that  everything  was  settled  except  the  mere  question 
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whether  the  plaintiff  had  time  to  get  oflf  the  train."  Coun- 
sel for  plaintiff,  in  his  argument  to  the  jury,  said  they  had 
asked  the  jury  to  award  $50,000,  that  the  suit  was  origin- 
ally for  $25,000,  and  was  proceeding  to  state  that  the  court 
had  permitted  an  increase  of  the  claim,  when,  on  objection 
ipade,  the  court  said:  ''Ko,  1  don't  think  that  is  proper. 
Tell  what  your  ad  damnum  is  now  laid  at,  and  comment 
upon  that  as  your  measure  of  damages,  but  as  to  what 
occurred  in  another  case — "  Here  counsel  interrupted  the 
court,  saying :  *'  I  am  not  referring  to  any  other  case," 
when  the  court  proceeded  thus:  "On  damages  there,  you 
have  got  the  limit  there.  The  jury  can  find  whatever  they 
want,  but  not  exceeding  the  ad  damnmn^  but  it  would  be 
error  to  let  in  anything  else."  It  was  contended  by  coun- 
sel for  the  plaintiff  that  the  trial  court,  having  been  very 
liberal  in  giving  twenty-four  instructions  for  the  defendant, 
the  error  should  be  regarded  as  cured;  but  the  court  said, 
in  substance,  that  there  was  nothing  in  any  of  the  instruc- 
tions which  would  change  the  prejudicial  character  of  the 
trial  court's  remarks,  and  the  judgment  was  reversed  because 
of  those  remarks. 

Counsel  for  appellant  excepted  to  the  court's  refusal  to 
give  certain  instructions  presented  on  behalf  of  appellant. 
We  find  no  error  in  the  refusal  to  give  the  instructions,  or 
any  of  them. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


lur 


Chicago  &  Eastern  Illinois  R.B.  Go,  y.  Casendeign  Zapp. 

1.  Railroads— TTie  Fact  that  Gates  A'^e  Up  is  Indication  that  One 
Can  Safely  Cross  Tracks,— The  fact  tliat  the  ^ates  at  a  railroad  crossing 
are  up  is  an  indication  to  a  person  that  he  can  safely  cross  the  tracks. 

2.  Ordinary  Care— ^  Question  for  the  Jury.— Whether  a  person  is 
in  exercise  of  ordinary  care  in  going  upon  railroad  tracks  is  a  question 
of  fact  for  the  jury. 

3.  EviT>F.NCK— Letter-press  Copy  of  Original  Weather  Report  Admis- 
8iblt,—A  witness  read  from  tlie  records  in  the  office  of  the  United  States 
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Weather  Bureau*  wliich  were  letter-press  copies  of  the  original  type- 
written sheets  which  are  sent  to  Washington.  Held,  that  the  record 
itself,  though  a  letter-press  copy  of  the  original  typewritten  sheets  sent 
to  Washington,  being  a  record  of  the  United  States  Weather  Bureau 
kept  in  the  office  of  the  bureau,  a  public  office,  was  competent  evidence. 
Such  evidence  being  equivalent  to  a  sworn  copy  of  the  record,  which  is 
competent. 

4.  Instructions— A^o^  Violation  of  Statute  for  Court  to  Orally  With- 
draw  a7i  Inittruction, — The  simple  withdrawal  of  an  instruction  by  the 
court  is  not  a  violation  of  the  statute  which  prohibits  the  qualifying, 
modifying  or  explaining  the  instruction  to  the  jury. 

Trespass  on  the  Case,  for  pei-sonal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chktlain,  Judge  pn^- 
siiing.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  December  3.  1903. 

W.  H.  Lyford  and  Kknesaw  M.  Landis,  attorneys  for 
appellant. 

W.  S.  Johnson,  attorney  for  appellee. 

Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

Appellee  was  injured  November  25,  1897,  by  api)ellant's 
engine,  with  a  train  of  passenger  cars  attached  thereto,  at 
the  crossing  of  the  railway  tracks  of  Archer  avenue,  which 
is  a  public  highway.  She  brought  suit  to  recover  for  her 
injuries,  which  has  been  twice  tried,  the  first  trial  resulting 
in  a  disagreement  of  the  jury,  and  the  second  in  a  verdict 
and  judgment  thereon  in  her  favor  of  $7,000,  from  which 
this  appeal  is  taken. 

It  is  claimed  that  appellee  failed  to  show  that  she  exer- 
cised ordinary  care  for  her  own  safety,  or  that  appellant 
was  negligent  as  charged;  that  the  verdict  is  against  the 
overwhelming  weight  of  the  evidence,  and  that  there  are 
errors  in  procedure. 

Where  the  railway  tracks  cross  Archer  avenue  they  run 
north  and  south  and  the  avenue  runs  from  the  northeast  to 
the  southwest.  Appellee  lived  about  a  block  and  a  half 
west  of  the  railway  tracks  and  was  familiar  with  the  cross- 
ing. About  seven  o'clock  p.  m.  of  the  night  of  November 
25,  1897,  the  night  being  verv  dark,  rainy  and  verv  fosfffv, 
as  the  evidence  on  behalf  of  appellee  tends  to  show,  she 
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left  her  home  and  crossed  the  railway  tracks  for  the  pur- 
pose of  calling  her  husband  to  supper.  She  saw  her  hus- 
band and  started  to  go  back  to  her  home,  and  as  she  was 
crossing  the  railway  tracks  on  the  sidewalk  on  the  south 
side  of  Archer  avenue  she  was  struck  by  the  engine  of 
appellant's  south-bound  passenger  train,  going  at  a  rate  of 
eight  or  ten  miles  per  hour.  The  evidence  on  behalf  of 
appellee  tends  to  show  that  she  looked  before  going  upon 
the  tracks  to  see  if  any  train  was  coming,  but  saw  nothing, 
and  as  she  proceeded  to  cross,  was  struck  by  the  engine, 
causing  the  injuries  complained  of.  She  says,  and  she  is 
corroborated  by  several  other  witnesses,  that  the  crossing 
gates  were  up  as  she  passed  them, and  although  the  evidence 
on  this  point  is  conflicting,  we  think  the  jury  were  justified 
in  finding  therefrom  that  at  the  time  she  passed  the  gates 
they  were  up.  The  gates  being  up  was  an  indication  to 
her  that  she  could  safely  cross  the  tracks,  and  whether  or 
not  she  exercised  ordinary  care  in  going  upon  the  tracks 
was  a  question  for  the  jury,  and  we  can  not  say,  in  view  of 
the  evidence  that  it  was  very  foggy  and  that  the  headlight 
of  the  engine  could  only  be  seen  a  very  short  distance,  that 
she  was  guilty  of  contributory  negligence.  R.  R.  Co.  v. 
Smith,  180  111.453-6;  R.  R.  Co.  v.  Pearson,  184  111.  386-91, 
and  cases  cited;  R.  R.  Co.  v.  Voelker,  129  111.  540-53;  Ry. 
Co.  V.  Hansen,  166  III.  623-8;  R.  R.  Co.  v.  Beaver,  199  111. 
34:  R.  R.  Co.  v.  Lewandowski,  190  111.  301-5. 

If,  as  the  evidence  on  behalf  of  appellant  tends  to  show, 
the  headlight  of  the  engine  could  have  been  seen  1,000  feet 
before  it  reached  the  crossing,  it  seems  clear  that  appellant 
was  negligent  in  not  having  its  gates  down  so  as  to  give 
warning  of  the  approach  of  the  train.  Whether  or  not  it 
was  so  negligent  was  a  question  for  the  jury,  and  we  think 
the  evidence  sustains  the  verdict  in  this  regard. 

It  is  claimed  that  the  court  erred  in  permitting  Prof. 
Cox,  of  the  United  States  Weather  Bureau  at  Chicago,  to 
testify  as  to  the  condition  of  the  weather  upon  the  night  in 
question,  and  that  the  records  kept  in  his  office,  connected 
with  the  United  States  Department  of  Agriculture,  showed 


556  Appellate  Courts  op  Illinois. 

Vol.  110.]  C.  &  E.  I.  R.  R.  Co.  v.  Zapp. 

that  on  the  night  in  question,  at  the  hour  of  seven  o'clock 
p.  M.,  it  was  "  raining,  with  dense  fog."  It  appears  from 
his  evidence  that  the  reports  made  of  the  weather  by  the 
bureau  of  which  witness  had  charge  were  made  on  type- 
written sheets  which,  for  convenience,  were  copied  by  a 
letter  press  in  a  book  kept  for  the  purpose,  and  the  original 
typewritten  sheets  were  sent  to  Washington  each  month. 
The  witness  produced  this  letter  press  copy  of  the  original 
which  he  testified  was  kept  in  his  office,  and  testified  to 
what  it  contained  as  above.  The  evidence  was  objected 
to  as  secondary,  and  as  calling  for  a  statement  from 
the  witness  of  what  he  found  "in  the  record."  It  seems 
clear  that  the  record  itself,  though  a  letter  press  copy 
of  the  original  typewritten  sheets  sent  to  Washington, 
'  being  a  record  of  the  United  States  Weather  Bureau  kept 
in  the  office  of  the  bureau,  a  public  office,  was  competent 
evidence.  The  evidence  offered  is  equivalent  to  a  sworn 
copy  of  the  record,  which  is  competent.  1  Greenleaf  on 
Evid.,  Sec.  485;  2  Jones  on  Evid.,  Sec.  520;  Evanston  v. 
Gunn,  99  U.  S.  660,  and  cases  cited;  Moore  v.  Gaus,  etc., 
Co.,  113  Mo.  109. 

No  doubt  the  record  itself  should  have  been  offered  in 
evidence,  but  inasmuch  as  the  witness  read  from  the  record 
his  evidence  was  the  same  as  if  the  record  itself  had  been 
ofifered  and  read  to  the  jur}^.  There  is  no  claim  that  it  was 
not  read  correctly,  and  we  think  the  error  is  not  cause  for 
reversal. 

The  court  was  requested  to  give  the  following  instruc- 
tion, to  wit : 

"  22.  The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiff  could  have  discovered 
the  approaching  train  by  the  exercise  of  ordinary  care,  in 
time  to  have  enabled  her  to  avoid  the  accident,  by  the 
exercise  of  ordinary  care,  on  her  part,  you  will  find  the 
defendant  not  guilty,"  but  the  court  modified  it  by  insert- 
ing after  the  word  "part"  the  following  words,  to  wit: 
''  and  that  she  did  not  exercise  such  care."  We  think  there 
was  no  error  in  the  modification. 
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It  is  also  claimed  that  the  court  erred  in  reading  to  the 
jury  the  25th  instruction  requested  by  appellant,  and 
immediately  thereafter  stating  orally  to  the  jury,  "  I  wish 
,  to  modify  that  instruction — I  will  not  give  that  instruction, 
tjentlemen  of  the  jury,"  and  then  marking  the  instruction 
*'  Refused."  It  is  not  claimed  that  there  was  error  in 
refusing  the  instruction,  but  that  the  court  violated  the 
statute  by  orally  withdrawing  the  instruction  after  having 
read  it  to  the  jury.  To  this  we  can  not  yield  assent.  The 
court  did  not  qualify,  modify  or  in  any  manner  explain  the 
instruction  to  the  jury,  which  is  what  the  statute  prohibits, 
but  simply  withdrew  it.  That  was  not,  in  our  opinion,  a 
violation  of  the  statute.  (Kurd's  Stat.,  Ch.  110,  Sees.  53 
and  54.)  The  case  of  R.  E.  Co.  v.  Johnson,  Si  111.  App. 
070,  relied  on  by  appellant,  differs  from  this  case,  in  that 
the  court  in  that  case  did  not  mark  the  instruction  given 
or  refused.  If,  however,  the  case  may  be  considered  as 
in  point,  we  must  refuse  to  be  bound  thereby,  since  we 
are  at  a  loss  to  conceive  how  a  statement  of  the  court 
such  as  was  here  made  can  be  considered  as  a  qualifica- 
tion, modification  or  explanation  of  the  instruction  in  any 
manner.  .  Moreover,  it  is  not  claimed  that  the  court  erred 
in  refusing  the  instruction.  If  any  one  was  prejudiced  it 
was  the  appellee,  and  she  is  not  complaining.  If  appel- 
lant was  not  prejudiced  by  the  adtion  of  the  court,  it  should 
not  be  heard  to  complain. 

A  further  and  final  claim  of  appellant  is  that  the  judg- 
ment should  be  reversed  because  appellee's  counsel  in  his 
closing  address  to  the  jury  made  certain  remarks  which  it 
is  claimed  brought  before  the  jury  the  labor  question.  Oh 
objection  by  appellant's  counsel  the  court  directed  the  jury 
to  disregard  the  remarks.  Even  if  the  remarks  in  question 
could,  in  the  first  instance,  be  considered  calculated  to  prej- 
udice the  appellant,  the  ruling  of  the  court  on  appellant's 
objection  being  favorable  to  appellant,  we  think  they  pre- 
sent no  sufficient  ground  of  reversal. 

There  being,  in  our  opinion,  no  reversible  error  in  the 
record,  the  judgment  of  the  Superior  Court  is  affirmed. 
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James  H.  Gilbert^  for  use,  etc.^  t.  Estate  of  Christoph 

Yank. 

1.  Art AcnyiEin:— Forthcoming  Bond  Construed,— A  forthcoming 
bond  recited  that  whereas  a  writ  of  attachment  issued  out  of  the  Cir- 
cuit Court  of  Cook  County  at  the  suit  of  Emil  Gasch  and  Charles 
Deubler.  plaintiffs;  and  that  by  virtue  of  that  writ  the  sheriff  has 
attached  the  property;  and  it  is  stated  that  if  the  property  attached 
shall  bp  forthcoming  to  answer  the  judgment  of  the  court  in  said  suit, 
the  obligation  is  to  be  void.  Held,  that  the  sureties  are  bound  only  in 
the  one  case  described  in  the  bond,  althougli  the  bond  recites  that 
the  same  property  is  also  subject  to  attachment  writs  in  five  other  cases. 

2.  Same — Nature  of  a  Forthcoming  Bond, — A  forthcoming  bond 
takes  the  place  of  the  possession  of  the  officer  in  an  attachment  proceed- 
ing. Where  it  is  judicially  determined  upon  the  trial  of  the  attachment 
issue  that  the  attachment  was  wrongfully  levied,  judgment  in  favor  of 
the  attachment  debtor  on  that  issue  entitles  him  to  a  return  of  the  prop- 
erty attached,  without  waiting  for  the  determination  of  any  other  issue. 
When  the  attachment  debtor  has  become  thus  entitled  to  the  return  of 
the  property  attached,  he  is  no  longer  obligated  by  his  forthcoming 
bcmd  to  hold  or  produce  it  to  answer  the  further  judgment  of  the  court 
in  the  suit,  because  the  condition  of  the  bond  to  answer  the  judgment 
has  been  satisfied  as  to  the  subject-matter  for  which  it  was  given. 

Appeal  from  Probate.— Appeal  from  the  Circuit  Court  of  Cook 
County:  the  Hon.  Richard  W.  Clifford,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1903.  AfiQlrmed.  Opin- 
ion filed  December  4,  1903. 

The  Probate  Court  entered  an  order  disallowing  a  claim 
ao^ainst  the  estate  of  Christoph  Yunk,  deceased,  from  which 
an  appeal  was  taken  to  the  Circuit  Court,  where  appellant's 
claim  was  again  disallowed,  and  from  that  order  this  appeal 
is  prosecuted. 

The  claim  is  based  upon  a  forthcoming  bond  given  by 
the  deceased  in  connection  with  other  parties.  The  bond 
was  given  to  the  sheriff  to  obtain  the  release  of  property 
seized  under  attachment.  Five  attachment  suits  had  been 
commenced  in  the  Circuit  Court  of  Cook  Count\%  and  two 
in  the  Superior  Court.  The  property  was  held  by  the 
sheriff  under  attachment  writs  in  said  suits.  The  value  of 
the  property  was  placed  at  $4:0,000,  and  all  the  property 
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seized  under  the  different  writs  was  released  by  the  sheriff 
upon  receiving  the  forthcoming  bond  upon  which  appel- 
hint  bases  the  present  claim. 

The  bond  runs  to  the  sheriff,  as  provided  by  the  statute, 
and  its  condition  recites  "that  whereas,  on  June  7,  1893, 
a  certain  writ  of  attachment  issued  out  of  the  Circuit 
Court  of  Cook  County  at  the  suit  of  Emil  Gasch  and 
Charles  Deubler,  doing  business  as  Deubler  &  Gasch,  plaint- 
iffs, against  the  estate  of  C.  L.  Niehoff  and  Company, 
defendant,  directed  to  the  sheriff  of  Cook  county  to  exe- 
cute, by  virtue  of  which  said  writ  the  said  sheriff,  James  H. 
Gilbert,  has  attached  the  following  described  property, 
to  wit :  (Here  follows  a  list  of  the  property  attached,  and 
it  is  then  recited)  '•  that  the  value  of  the  above  described 
property  does  not  exceed  $40,000,  and  that  the  above  prop- 
ertj^  is  subject  to  attachment  writs  No.  *  *  *  14,839 
Superior  Court,  Stuckart  v.  Niehoff  "  (giving  also  the  num- 
bers and  titles  of  the  five  cases  in  the  Circuit  Court  and  the 
other  case  in  the  Superior  Court).     The  bond  concludes: 

*'Now,  if  the  said  estate  and  property  shall  be  forthcom- 
ing to  answer  the  judgment  of  the  court  in  said  suit,  then 
this  obligation  to  be  void,"  etc. 

It  is  said  that  the  two  attachments  issued  out  of  the 
Superior  Court  were,  upon  the  trial  of  the  attachment 
issue,  sustained;  but  in  the  Circuit  Court  cases  the  juries 
found  that  issue  for  the  defendants,  although  the  finding 
was  in  favor  of  the  plaintiffs  upon  the  assumpsit  issues. 

The  suit  of  Henry  Stuckart  et  al.,  claimants  herein,  was 
one  of  those  prosecuted  in  the  Superior  Court  in  which  the 
attachment  was  sustained,  and  it  is  sought  in  this  proceed- 
ing to  recover  against  the  estate  of  the  deceased,  under  said 
forthcoming  bond,  the  amount  ©f  the  claimant's  final  judg- 
ment in  the  Superior  Court. 

J.  Henry  Kbaff,  attorney  for  appellant, 

George  W.  Stanford,  attorney  for  appellee;  Albert  H. 
Meads,  of  counsel. 
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Me.  Prksidixo  Justice  Freeman  delivered  the  opinion  of 
the  court. 

It  is  contended  in  behalf  of  appellant  that  the  forthcom- 
ing bond  in  controverey,  given  under  section  14  of  the 
Attachment  act  (R.  S..  Chap.  11,  Sec.  14),  covers  all  the 
attachments  then  levied,  and  that  the  two  attachments  in 
the  Superior  Court  having  been  sustained,  the  estate  of  the 
deceased,  who  was  one  of  the  sureties  on  the  forthcoming 
bond,  became  liable  for  the  amount  of  the  judgment  ren- 
dered in  favor  of  the  claimant  in  that  court. 

The  condition  of  the  bond,  however,  does  not  disclose  an 
intention  that  the  property  described  therein  shall  be  forth- 
coming to  answer  the  judgment  of  the  court  in  more  than 
one  suit,  which  is  therein  specifically  described.  It  recites 
that  whereas  a  "  writ  of  attachment  issued  out  of  the  Cir- 
cuit Court  of  Cook  County  at  the  suit  of  Emil  Gasch  and 
Charles  Deubler,  plaintiffs;"  and  that  by  virtue  of  that 
writ,  the  sheriff  has  attached  the  property;  and  it  is  stated 
that  if  the  property  attached  "  shall  be  forthcoming,  to 
answer  the  judgment  of  the  court  in  said  suit,"  the  obliga- 
tion is  to  be  void.  In  this  language  it  is,  we  think,  impos- 
sible to  find  any  warrant  for  holding  that  the  obligation  is 
not  to  be  void  unless  the  property  is  likewise  forthcoming 
to  answer  the  judgment  in  some  other  suit.  It  is  true  the 
bond  recites  that  the  same  property  is  also  subject  to  attach- 
ment writs  in  five  other  cases,  but  the  sureties  on  this  bond 
expressly  obligated  themselves  only  in  the  one  case,  and  we 
have  no  power  to  extend  their  liability  beyond  its  express 
terms.  They  did  not  agree  to  be  bound  in  the  case  wherein 
the  judgment  was  obtained  by  the  claimant  in  this  pro- 
ceeding. 

While  this  conclusion  is  decisive  of  the  question  before 
us,  another  question  is  elaborately  argued,  which  may  be 
of  importance  collaterally  as  to  some  of  these  judgments, 
and  we  have  concluded,  therefore,  to  express  our  views 
thereon.  It  is  argued  by  appellant's  attorney  that  upon 
the  giving  of  a  forthcoming  bond  the  attachment  ceased  to 
be  an  issue;  that  whatever  may  have  been  the  finding  upon 
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theattachraent  issue,  the  property  attached  is  still  subject 
to  be  produced  under  the  forthcoming  bond  to  answer  the 
final  judgment  upon  the  issue  in  assumpsit.  It  is  therefore 
contended  that  failure  to  produce  it  to  be  applied  in  satis- 
faction of  the  judgments  upon  the  merits  against  the  debtor, 
violates  the  condition  of  the  bond  in  the  cases  referred  to 
as  fully  as  if  the  attachment  issued  had  been  decided  in  the 
Circuit  Court  cases  in  favor  of,  instead  of  against,  the 
attaching  creditors.  But  the  attachmen't  does  not  cease  to 
be  an  issue  upon  the  giving  of  a  forthcoming  bond.  As 
said  in  Smith  v.  Packard,  98  Fed.  Rep.  793,  cited  by  appel- 
lant, "The  levy  of  a^  writ  of  attachment  consists  in  the 
seizure,  actual  or  constructive,  of  the  property  attached;  and 
it  is  essential  to  the  lien  created  by  the  attachment  of  per- 
sonal property — at  least  as  against  subsequent  purchasers 
or  attaching  creditors — '  that  the  property  should  be 
removed  and  held  in  the  custody  of  the  law.'  For  that 
purpose  a  forthcoming  bond  takes  the  place  of  the  posses- 
sion of  the  officer."  It  does  not  change  the  rights  of  the 
parties  with  reference  to  the  attachment  issues. 

The  statute  provides  (R.  S.,  Chap.  11,  Sec.  27)  that  the 
defendant  may  plead  traversing  the  attachment,  and  if 
upon  trial  thereon  the  issue  shall  be  found  for  the  defend- 
ant,  the  attachment  shall  be  quashed,  "and  the  costs  of  the 
attachment  shall  be  adjudged  against  the  plaintiff,  but  the 
suit  shall  proceed  to  final  judgment  as  though  commenced 
by  summons."  When,  therefore,  it  is  judicially  determined 
upon  the  trial  of  the  attachment  issue,  that  the  attachment 
was  wrongfully  levied,  judgment  in  favor  of  the  attachment 
debtor  on  that  issue  entitles  him  to  a  return  of  the  prop- 
erty attached  without  waiting  for  the  determination  of  the 
other  issue  as  to  whether  the  attaching  plaintiff  is  or  is  not 
entitled  to  a  judgment  in  assumpsit.  When  the  attach- 
ment debtor  has  become  thus  entitled  to  a  return  of  the 
property  attached,  he  is  no  longer  obligated  by  his  forthcom- 
ing bond  to  hold  or  produce  it  to  answer  the  further  judg- 
ment of  the  court  in  the  suit,  because  the  condition  of  the 
bond  to  answer  the  judgment  has  been  satisfied  as  to  the 
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subject-matter  for  which  it  was  given.  When  the  attach- 
ment is  dissolved,  the  debtor  stands  in  the  same  position  as 
any  other  party  defendant  in  a  suit  at  law  in  this  state, 
whose  property  is  free  from  liens  in  favor  of  his  creditors, 
until  the  latter  have  reduced  their  claims  to  judgment. 
We  are  of  opinion,  therefore,  that  the  provision  of  the  stat- 
ute and  condition  of  the  bond  "  to  answer  the  judgment  of 
the  court  in  said  suit"  refers  to  a  judgment  upon  the 
attachment  issue  as  well  as  upon  the  merits.  If  no  judg- 
ment is  rendered  upon  either  one  of  these  issues  in  favor 
of  the  plaintiff  the  condition  of  the  bond  is  satisfied.  See 
Fernau  v.  Butcher  et  al.,  113  Pa.  St.  292-299.  A  judgment 
quashing  the  attachment  writ,  therefore,  fulfills  the  condi- 
tion of  the  forthcoming  bond  and  discharges  the  sureties 
thereon. 

In  the  case  before  us  the  bond  sued  upon  was  given 
specifically  to  answer  the  judgment  of  the  court  in  the  suit 
therein  mentioned  only,  and  did  not  inure  to  the  benefit 
of  other  claimants  for  whose  use  appellant  sues.  There 
are  other  points  presented  in  the  ingenious  argument  of 
appellant's  attorney,  which,  however,  we  do  not  deem  it 
necessary  to  consider  at  length  as  the  case  stands. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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William  C.  Godfrey.,  Adm'r,  v.  David  Wiiigert. 

1.  Pleading— 6?oingr  to  Trial  Without  Ismes  Joined,— Proceeding 
to  trial  without  issues  joined  waives  the  irregularity  in  the  pleadings. 

2.  Same —  What  is  Put  in  Issue  by  a  Plea  of  the  General  Issue. — 
Where  the  general  issue  is  pleaded  to  a  special  count  the  plaintiff,  in 
order  to  recover  under  it,  must  prove  all  the  allegations  of  such  count. 

8.  Samk— Office  of  tJie  Common  Counts,— The  common  counts  are 
used  to  avoid  a  variance  and  to  save  needless  prolixity  in  pleading,  but 
plaintiff  must  show  a  legal  cause  of  action  in  order  to  recover  under 
them.  He  must  prove  all  he  would  be  required  to  aver  in  a  proper 
special  count. 

4.  Criminal  Law— ^^  Common  Law  One  Attainted  of  Felony  Was 
Liable  to  Civil  Suits, — At  common  law  one  attainted  of  felony  was 
liable  to  civil  suits. 

5.  Promissory  Notes— T^/iai  Proof  the  Law  Requires  to  Bender  an 
Indorser  Liable. — In  order  to  render  an  indoraer  liable,  the  law 
requires  that  the  holder  of  the  note  could  not  have  collected  the  note 
of  the  makers  at  any  time  after  its  maturity  by  the  use  of  due  dili- 
gence to  bring  suit  and  enforce  judgment  and  execution. 

Opinion  on  rehearing: 

6.  Wills— Devise  of  Land  Not  Owned  by  Testator  Where  He  Fails 
to  Dispose  of  Land  He  Omjtw.- Where  a  testator  devises  land  not  owned 
by  him  and  leaves  other  land  owned  by  him  undisposed  of,  the  land 
owned  by  him  and  not  described  in  the  will  passes  to  the  heirs  at  law 
as  intestate  estate. 

Opinion  on  an  application  for  a  certificate  of  importance: 

7.  Practice— Proccriwre  Necessary  to  Obtain  a  CerUflcate  of 
Importance.— The  application  for  a  certificate  of  importance  must  be 
made  and  certificate  obtained  within  twenty  days  after  tlie  rendition  of 
the.  judgment  from  which  the  appeal  is  sought. 

8.  Same— Pe7ide/ic|/ o/ a  Petition  for  Rehearing  Does  Not  Obviate 
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the  Necensity  of  Obtaining  the  Certificate  of  Importance  Within  Twenty 
Daysr. — The  pendency  of  a  petition  for  a  rehearing  does  not  obviate  the 
necessity  of  obtaining  a  certificate  of  importance  within  twenty  days 
after  judgment. 

Assampsit,  upon  a  contract  of  indorsement  upon  a  promissory  note. 
Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon.  Richard 
S.  Farrand»  Judge  presiding.  Heard  in  this  court  at  the  April  term, 
1908.  Affirmed.  Opinion  filed  June  8,  1903.  Rehearing  denied  Octo- 
ber 6,  1903.    Certificate  of  importance  and  appeal  denied. 

William  Barge,  attorney  for  appellant. 

E.  E.  Wingert,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  in  the  court  below  by  Wm.  C. 
Godfrey,  as  administrator  of  the  estate  of  Wm.  H.  God- 
frey, deceased,  against  David  Wingert,  upon  a  contract  of 
indorsement  by  the  latter  upon  a  promissory  note.  The 
note  was  dated  at  Dixon,  March  13,  1871;  was  due  in  nine 
months  thereafter,  with  interest  at  ten  per  cent  per  annum, 
if  not  paid  when  due;  was  for  the  principal  sum  of  $140; 
was  payable  to  the  order  of  David  Wingert  at  the  Lee 
County  National  Bank;  was  signed  by  Alexander  P.  Ilittle 
and  Kobert  Laughlin;  was  indorsed  in  blank  by  Wingert; 
was  afterward  indorsed  by  B.  B.  Iliggins;  and  was  indorsed 
without  recourse  by  Isaiah  Brink.  This  suit  was  begun 
January  10,  1901,  over  twenty-nine  years  after  the  maturity 
of  the  note.  Plaintiff  filed  a  special  count  upon  the  not^, 
in  which  the  assignment  thereof  as  aforesaid  to  Wm.  H. 
Godfrey  was  averred.  It  was  therein  alleged  that  when 
said  note  fell  due,  the  makers,  Hittle  and  Laughlin,  were 
each  of  them  insolvent  and  unable  to  pay  the  note  or  any 
l)art  thereof,  and  hitherto  from  thence  have  continued  insolv- 
ent and  have  not  paid  the  note  or  any  part  thereof,  and 
that  the  institution  of  a  suit  against  said  makers  or  either 
of  them  at  the  time  said  note  fell  due,  or  at  any  time  since, 
would  have  been  wholly  unavailing.  To  this  were  added 
the  common  counts.  Defendant  pleaded  non-assumpsit, 
and  the  sixteen-year  statute  of  limitations,  and  also  the  ten- 
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year  statute  of  limitations,  which  last  plea  he  afterward 
withdrew.  Plaintiff  replied  to  the  second  plea  that  the 
cause  of  action  did  accrue  to  plaintrff  within  sixteen  years 
before  the  commencement  of  the  suit;  and  further,  that  at 
the  time  said  cause  of  action  accrued  defendant  was  out  of 
the  State  of  Illinois,  to  wit,  in  the  State  of  Iowa,  and  there 
resided  till  he  afterward,  to  wit,  on  January  10,  1901, 
returned  to  this  state;  and  that  plaintiff  within  sixteen 
years  of  the  residence  of  defendant  in  this  state,  after  said 
causes  of  action  alleged  in  said  counts  accrued,  commenced 
his  action  against  "defendant.  To  the  first  special  replica- 
tion defendant  added  a  similiter,  and  to  the  second  he 
rejoined  that  plaintiff  did  not  begin  his  suit  within  sixteen 
years  after  defendant's  first  return  to  this  state  after  the 
accruing  of  said  several  causes  of  action.  This  rejoinder 
concluded  to  the  country,  and  by  going  to  trial  it  was  treated 
as  if  issue  thereon  was  joined.  (Funk  v.  Babbitt,  156  111. 
408.)  A  jury  found  the  issues  for  defendant.  Plaintiff 
entered  motions  for  a  new  trial  and  in  arrest  of  judgment, 
which  were  denied.  Defendant  had  judgment  against 
plaintiff  for  costs,  and  plaintiff  appeals. 

Defendant  had  removed  from  this  state  before  the 
maturity  of  the  note,  and  has  never  since  resided  in  this 
state.  There  was  proof  having  some  tendency  to  show  the 
insolvency  of  the  makers  at  the  maturity  of  the  note. 
Plaintiff  argues  that  if  the  makers  were  insolvent  at  that 
date  a  cause  of  action  against  Wingert  at  once  arose  in  favor 
of  the  assignee  of  the  note,  Wm.  H.  Godfrey,  and  that 
cause  of  action  is  still  alive  because  of  defendant's  absence 
from  the  state,  and  that  plaintiff  was  not  required  to  prove 
the  continued  insolvency  of  the  makers  thereafter.  The 
plea  of  the  general  issue  put  plaintiff  upon  proof  of  the 
'  averments  of  his  special  count.  Having  averred  that  at 
the  time  of  the  maturity  of  the  note  each  of  the  makers 
was  insolvent  and  unable  to  pay  the  note  or  any  part  of  it, 
and  continued  insolvent  from  thence  hitherto,  and  that  the 
institution  of  a  suit  against  them  or  either  of  them  at  the 
time  said  note  fell  due,  or  at  any  time  since,  would   have 
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been  wholly  unavailino;,  plaintiflf  was  required  to  prove 
those  allegations  in  order  to  recover  upon  the  issues  raised 
by  the  special  count  and  the  general  issue  thereto.  In 
Bledsoe  v.  Graves,  4  Scam.  382,  the  court  said  the  plaintiff 
*'  has  averred  in  his  declaration  the  continued  insolvency 
of  the  maker  till  the  commencement  of  this  suit;  and  this 
is  one  of  the  issues  between  the  parties,  as  tendered  by  the 
plaintiff  himself,  to  which  the  instructions  should  have  con- 
formed." Nor  can  we  assent  to  the  proposition  that  if  the 
makers  were  insolvent  at  the  maturity  of  the  note,  then 
because  the  assignor  was  a  non-resident  6f  the  state  at  and 
ever  since  the  maturity  of  the  note,  the  assignee  was  not 
bound  to  follow  the  makers  further  or  to  collect  from 
them  if  they  afterward  became  solvent,  but  could  neglect 
the  makers  forever  thereafter,  and  collect  from  the  assignor 
twenty-nine  years  later.  The  absence  of  the  assignor  from 
the  state  excuses  suit  against  him,  but  it  does  not  excuse  a 
failure  to  use  due  diligence  to  collect  from  the  makers.  If 
the  declaration  had  stated  the  absence  of  the  assignor  from 
the  state  at  and  ever  since  the  maturity  of  the  note,  and  as 
to  the  makers  had  only  averred  that  they  were  insolvent 
at  the  maturity  of  the  note,  it  would  not  have  stated  a 
cause  of  action  against  defendant. 

Hittle  died  in  1884  or  1886,  and  as  to  him  the  question 
is  whether  he  was  insolvent  from  December,  1871,  to  his 
death,  and  whether  at  his  death  he  left  any  estate  from 
which  the  note  could  have  been  collected.  Hittle  lived  on 
the  200-acre  farm  of  Wm.  II.  Godfrey  from  1869  to  the 
fall  of  1873.  He  seems  to  have  been  there  as  a  tenant. 
When  Wm.  II.  Godfrey  bought  this  note  which  was  averred 
to  have  been  before  its  maturity,  he  was  buying  the  note 
of  his  tenant.  Plaintiff's  proof  that  Hittle  was  insolvent 
consisted  mostl}'  of  witnesses  who  testified  such  was  Hittle's 
reputation,  and  that  they  never  knew  of  his  having  any 
property.  The  cross-examination  of  these  witnesses  left 
this  proof  of  but  little  value.  Some  of  them  spoke  from 
hearsay,  and  some  had  not  even  heard  he  was  insolvent,  and 
most  of   them  did  not  live  near   him,  and   none  had  anv 
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knowledge  what  property  he  bad^or  what  debts  he  owed. 
Most  of  them  did  not  state  to  what  period  of  time  their 
testimony  was  intended  to  apply,  and  did.  not  show  even 
such  hearsay  covering  all  the  time  from  the  maturity  of 
the  note  till  he  died.  Defendant  introduced  a  chattel 
mortgage  given  by  Ilittleto  George  L.  Schuler,  dated  Octo- 
ber 30,  1871,  and  securing  a  note  for  $381.88  due  November 
1,  1872^  with  interest  at  ten  per  cent  per  annum.  This 
mortgage  was  given  a  month  and  a  half  before  the  maturity 
of  the  note  here  sued  upon,  and  it  conveyed  in  mortgage  a 
large  amount  of  personal  pro|>erty,  including  four  horses, 
four  cows,  seven  young  cattle,  twenty-five  hogs,  six  plows, 
three  sets  of  harness,  harrows,  sleigh,  1,500  bushels  of  corn, 
1(X)  bushels  of  oats,  ten  tons  of  hay,  3,000  feet  of  lumber  in 
crib,  a  double  wagon,  a  reaper  and  a  corn  planter.  This 
proof  tended  to  show  that  shortly  before  this  note  became 
due  Ilittle  had  a  large  amount  of  personal  property  situate 
on  the  farm  of  W.  II.  Godfrey,  and  therefore  under  his 
immediate  observation.  It  is  obvious  also  Ilittle  must 
have  had  considerable  personal  property  to  be  able  to  work 
a  farm  of  200  acres  for  four  or  five  years.  This  mortgage 
came  due  November  1,  1872,  and  so  far  as  appears  was  not 
renewed,  and  therefore,  if  this  property  was  still  owned  by 
Ilittle  it  was  subject  to  his  debts,  if  it  exceeded  in  value 
the  amount  of  his  legal  exemptions.  It  is  to  be  observed 
also  that  this  mortgage  did  not  cover  his  household  furni- 
ture or  wearing  apparel.  The  value  of  this  property  was 
not  proved.  Plaintiflf  insists  that  as  defendant  offered  this 
mortgage  in  evidence  he  is  bound  by  the  presumption  that 
it  was  worth  no  more  than  sufficient  to  secure  the  note 
described  in  it,  because  if  it  was  worth  more  it  was  a  fraud 
on  Hittle's  other  creditors,  and  fraud  is  not  presumed.  We 
think  this  argument  not  sound.  Plaintiff  had  the  burden 
of  proving  Ilittle  insolvent.  This  proof  that  he  had  this 
property  overcame  plaintifl^'s  hearsay  proof  that  he  had 
none,  and  left  the  plaintiff  to  show  what  it  was  worth  and 
that  it  was  exempt  from  execution.  On  March  3,  1873,  a 
year  and  a  quarter  after  the  note  in  isuit  matured,  Ilittle 
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gave  Wm.  II.  Godfrey,  then  the  owner  of  this  note, amort- 
gage  upon  three  horses,  live  cows,  seven  young  cattle,  two 
Sfts  of  double  harness,  a  wagon,  a  buggy,  a  reaper,  two 
harrows,  a  corn  planter,  a  check  rower,  four  plows,  ten  tons 
of  hay,  100  bushels  of  corn,  a  hay  rack,  a  rolling  coulter 
and  a  grindstone.  This  was  given  to  secure  a  note  of  that 
date  for  $900,  due  March  3,  1895,  with  interest  at  ten  per 
cent  per  annum.  It  is  evident  that  before  taking  this  mort- 
gage plaintiff's  intestate  could  have  collected  the  note  here 
insult  if  he  had  sought  to  enforce  it.  It  w^ill  be  noticed 
that  this  mortgage  does  not  cover  household  furniture  or 
wearing  apparel,  nor  anything  that  would  be  found  in  an 
ordinary  house.  Defendant  thus  again  rebutted  the  claim 
that  Ilittle  had  no  propcrt\^  by  showing  him  in  possession 
of  a  large  amount  of  personal  property  suitable  to  the 
farming  operations  he  was  carrying  on  upon  a  200-acre 
farm,  and  that  plaintiff's  intestate,  the  owner  of  the  note, 
knew  that  fact.  Plaintiff  did  not  show  the  value  of 
this  property  or  that  it  was  exempt  from  execution. 
Again,  Hittle's  father  died  in  Lee  county  in  February, 
1877,  testate,  but  leaving  forty  acres  of  land  in  Lee  county 
which  did  not  pass  by  his  will,  and  was  not  conveyed 
by  any  residuary  clause  therein.  Ilittle  was  one  of  five 
heirs,  and  he  became  seized  in  fee  of  an  undivided  one- 
fifth  of  said  tract.  The  proof  shows  his  interest  in  that 
land  was  worth  more  than  the  principal  and  interest  then 
due  upon  this  note.  lie  retained  that  title  nearly  six  years, 
during  all  which  time  plaintiff  could  have  collected  this 
note  from  Hittle's  interest  in  that  land  by  the  ordinary 
process  of  law.  Long  after  this  note  was  due,  Hittle 
received  §300  from  his  mother,  or  his  mother's  estate,  and 
§600  from  his  brothers  and  sisters.  These  sums  increased 
his  proi'Kjrty  to  just  that  extent.  In  1882  Isaiah  Brink 
sued  Ilittle  in  the  Circuit  Court  of  Lee  County,  and 
obtained  a  judgment  for  $245,  and  it  was  paid.  True,  it 
was  paid  out  of  his  father's  estate,  by  some  of  the  heirs, 
but  as  the  judgment  was  recovered  before  Hittle  conveyed 
his  interest  in  the  forty-acre  tract,  it  is  evident  it  was  paid 
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because  it  was  a  lien  on  Hittle's  one-fifth  interest  in  that 
tract;  and  Wm.  H.  Godfrey  would  have  been  equally  suc- 
cessful if  he  had  been  diligent.  We  regard  the  proof  we 
have  thus  outlined  as  fatal  to  a  recovery  by  plaintiff.  He 
never  made  any  efforts  to  recover  of  the  makers  of  the 
note,  while  if  he  had  sued  them  he  could  easily  have  col- 
lected the  note  from  Hittle.  That  being  the  case  we  deem 
it  unnecessary  to  go  into  details  as  to  the  financial  condi- 
tion of  the  other  maker,  Laughlin.  The  proof  is  clear  that 
if  W.  H.  Godfrey  had  got  a  judgment  against  Laughlin 
within  two  and  a  half  years  after  this  note  matured  he 
could  have  collected  it.  In  May,  1874,  a  deed  conveying 
an  eighty-acre  tract  in  that  county  to  Laughlin  for  an 
expressed  consideration  of  $750  w^as  placed  on  record;  fif- 
teen minutes  later  a  mortgage  from  Laughlin  and  wife  to 
John  Keilley  was  recorded,  securing  a  debt  of  $976.25; 
and  forty-five  minutes  later  a  deed  was  filed  for  record 
from  Laughlin  and  his  wife  to  their  son  Joseph  for  an  ex- 
pressed consideration  of  $1,500,  and  Robert  Laughlin  still 
remained  in  possession;  and  two  years  later  the  son  con- 
veyed the  farm  to  H.  W.  Remmers  for  $3,400.  If  Godfrey 
had  had  a  judgment  against  Laughlin  before  May,  1874, 
he  would  have  obtained  a  lien  upon  this  land.  It  is  true  he 
could  not  have  brought  suit  and  got  a  lien  after  the  deed 
was  made  to  Laughlin  and  before  the  title  passed  from 
him  but  the  property  in  the  hands  of  the  other  maker  on 
Godfrey's  farm  was  sufficient  to  call  upon  Godfrey  in  the 
exercise  of  due  diligence  to  sue  the  makers,  and  if  he  had, 
and  if  he  had  got  a  judgment  against  them  before  May, 
1874,  he  would  have  been  able  to  collect  of  Laughlin. 
Complaint  is  made  of  certain  rulings  upon  the  evidence. 
In  most  cases  plaintiff  finally  succeeded  in  getting  in  his 
proof,  notwithstanding  these  adverse  rulings.  Plaintiff 
offered  the  record  of  the  indictment  and  conviction  of 
Hittle  of  the  crime  of  an  assault  with  intent  to  kill  in 
1876,  and  of  his  sentence  to  the  Illinois  State  Penitentiary 
for  one  year.  Defendant  objected,  and  the  court  asked  the 
purpose  of  the  proof,  and  plaintiff's  counsel  stated  two  rea- 
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sons,  first,  because  by  this  conviction  he  became  civilly 
dead  and  could  not  be  sued,  and  second,  that  it  strongly 
tended  to  prove  insolvency.  At  the  common  law  one 
attainted  of  felony  was  liable  to  civil  suits.  Platner  v. 
Sherwood,  6  Johns.  Ch.  118;  1  Daniell's  Ch.  Pleadino^  & 
Practice,  Chap.  4,  Sec.  10;  17  Am.  &  Eng.  Enc3\  of  Law, 
487;  Dicey  on  Parties,  Chap.  1.  To  hold  a  convict  exempt 
from  suit  for  his  debts  and  torts  would  be  conferring  a 
privilege  instead  of  inflicting  a  punishment.  But  if  Hittle 
could  not  be  sued  while  a  convict,  the  delay  so  produced 
would  only  have  been  for  one  year,  and  would  not  excuse 
the  delay  for  the  rest  of  the  time  intervening  between  the 
maturity  of  the  note  and  Hittle's  death.  Nor  w^as  this 
accompanied  by  any  offer  to  prove  the  sentence  was  exe- 
cuted. How  this  sentence  proved  insolvency  is  not 
explained. 

The  proof  shows  that  defendant  came  back  to  this  state 
and  to  Lee  county  about  once  in  every  two  j'ears;  that  at 
such  times  he  often  stayed  and  visited  in  Lee  county  a  week 
or  more  at  a  time;  that  he  frequently  visited  in  Dixon, 
where  Godfrey,  the  holder  of  the  note,  lived;  that  he  had 
attended  several  funerals  in  his  family  and  a  wedding  in 
Loe  county,  and  visited  extensively  there;  and  that  God- 
frey was  well  acquainted  with  defendant's  brother  and 
often  talked  with  him,  and  never  inquired  where  defendant 
was.  The  proof  raises  a  strong  presumption  that  this  debt 
was  in  some  way  paid  or  settled  in  the  lifetime  of  W.  H. 
Godfrey,  the  holder  of  the  note.  It  is  quite  unlikely  the 
latter  would  take  a  chattel  mortgage  from  Hittle  and  not 
include  this  debt,  if  it  still  existed.  The  fact  that  the 
indorsement  by  Brink  to  Godfre}''  was  without  recourse, 
is  significant.  The  failure  of  Godfrey  to  take  any  legal 
proceedings  against  Hittle  when  he  was  on  Godfrey's  farm 
and  owned  live  stock,  farming  implements  and  crops,  is  an 
indication  that  the  debt  was  in  some  way  extinguished  dur- 
ing that  time.  Godfrey  died  in  August,  1900, nearly  twenty- 
nine  years  after  the  maturity  of  the  note. 

Complaint  is  made  of  the  action  of  the  court  upon  vari- 
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ous  instructions.  In  the  main  they  stated  the  law  applica- 
ble to  the  issues  tendered  by  the  s})ecial  count.  If  there 
were  any  inaccuracies  in  the  instructions,  yet  it  is  so  clear 
that  there  is  no  case  against  this  indorser  that  no  harm  was 
or  could  have  been  done  plaintiff  thereby.  As  the  judg- 
ment is  right  we  deem  it  unnecessary  to  review  in  detail 
the  numerous  objections  made  to  the  instructions. 

Plaintiff  argues  that  if  he  was  bound  to  prove  the  aver- 
ments of  his  special  count  in  order  to  recover  thereunder, 
yet  he  could  recover  under  the  common  counts  w^ithout 
such  proof.  The  common  counts  are  used  to  avoid  a  vari- 
ance and  to  save  needless  prolixity  in  pleading,  but  plaintiff 
must  show  a  legal  cause  of  action  in  order  to  recover  under 
them.  He  must  prove  all  he  would  be  required  to  aver  in 
a  proper  special  count.  lie  could  not  recover  against  this 
indorser  under  the  common  counts  by  merely  introducing 
the  note,  but  would  be  bound  to  introduce  proof  of  all  facts 
which  the  law  requires  shall  exist  to  render  an  indorser 
liable,  namely,  that  by  due  diligence  to  bring  suit  and 
enforce  judgment  and  execution  he  could  not  have  collcjsted 
the  note  of  the  maker  at  any  time  after  its  maturity. 
(Crouch  V.  Hall,  15  III.  263;  Nixon  v.  Weyhrich,  20111.  600; 
Clayes  v.  White,  83  111.  510.)     This  proof  he  did  not  make. 

Defendant  established  the  truth  of  his  rejoinder  to 
plaintiff's  second  replication  to  the  second  plea,  but  in  view 
of  what  has  already  been  said  we  deem  it  unnecessary  to 
consider  whether  that  rejoinder  presented  an  immaterial 
issue.  A  juror  made  an  indiscreet  remark  in  an  office 
before  the  close  of  the  trial,  but  we  find  therein  nothing 
calling  for  a  reversal.     The  judgment  is  affirmed. 

In  disposing  of  a  petition  by  appellant  for  a  rehearing, 
the  following  additional  opinion  was  filed. 

Per  Curiam. 

The  petition  for  a  rehearing  calls  further  attention  to 
the  will  of  Hittle's  father.  While  forty  acres  of  testator's 
land  was  not  disposed  of  by  said  will,  it  did  attempt  to  dis- 
]X)se  of  forty  acres  he  did  not  own.  Appellant  argues  that 
the  provisions  relative  to  the  forty  acres  testator  did  not  own 
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are  to  be  applied  to  the  forty  acres  not  mentioned  in  the 
will,  and  therefore  the  latter  tract  did  not  pass  to  the  heirs 
at  law  as  intestate  estate.  The  contrary  was  held  in  Kurtz 
V.  Hibner,  55  111.  514,  where  there  was  a  devise  of  land  not 
owned  by  the  testator,and  it  was  held  that  land  owned  by  the 
testator,  and  not  described  in  the  will,  passed  to  the  heirs  at 
law  as  intestate  estate, although  it  was  alleged  there,  as  here, 
that  there  was  a  mere  misdescription  of  the  land  intended. 
The  case  of  Decker  v.  Decker,  121  111.  341,  we  regard  as 
not  in  point.  There  the  will  devised  to  a  son  "a  part  of 
my  real  estate,  to  wit:"  and  then  described  twenty  acres 
of  real  estate  testator  did  not  own.  When  the  untrue 
part  of  the  description  was  rejected,  the  words,  "  a  part  of 
my  real  estate,  to  wit,"  and  "twenty  acres"  remained,  and 
part  of  the  rest  of  the  description  was  true;  and  it  was 
held  enough  of  the  description  remained  after  the  untrue 
part  had  been  rejected,  so  that  the  lands  devised  could  be 
identified.  Again,  if  any  one  interested  under  the  Hittle 
will  could  have  successfully  applied  to  a  court  of  equity  for 
such  relief  as  was  granted  in  the  Decker  case,  supray  no 
such  relief  was  sought.  It  is  manifest  the  legal  title  was 
in  the  heirs  at  law.  Hittle.  a  maker  of  the  note  here  in  suit, 
owned  the  legal  title  to  one-fifth  of  this  forty  acres  for 
about  six  years,  after  the  maturity  of  this  note,  and  then 
conveyed  it.  During  all  that  time  the  value  of  his  one-fifth 
interest  exceeded  the  amount  of  this  note.  It  is  not  a  reply 
for  the  holder  of  the  note  to  say  if  he  had  sought  to  make 
the  note  out  of  that  land,  there  is  a  possibility  some  one 
might  have  sought  and  obtained  equitable  relief  therefrom, 
lie  was  bound  to  pursue  his  plain  legal  remedy. 

Our  foregoing  opinion  was  based  upon  a  very  careful 
examination  of  the  entire  testimony  in  the  record  itself. 
We  merely  differ  with  appellant's  counsel  as  to  what  it 
proves.  To  discuss  in  any  opinion  every  suggestion  made 
by  ingenious  counsel  would  extend  it  to  an  unwarrantable 
length.  In  our  judgment  the  proof  did  not  make  a  case 
for  plaintiff  under  the  law;  and  no  slight  imperfections  or 
omissions  in  instructions,  if  they  exist  as  claimed,  would 
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justify  a  reversal   of  the  judgment.     The  petition  for  a 
rehearing  is  denied. 

Opinion  per  Curiam,  upon  application  for  a  certificate  of 
importance. 

Appellant  has  applied  for  a  certificate  of  importance  and 
for  an  appeal  to  the  Supreme  Court.  A  judgment  was 
entered  in  this  cause  on  June  8,  1903,  affirming  the  judg- 
ment of  the  trial  court.  On  July  8th  appellant  filed  a  petition 
for  a  rehearing.  On  October  6th  that  petition  was  denied. 
On  October  22d  appellant  made  this  application  for  a  cer- 
tificate of  importance  and  an  appeal.  In  MacLachlan  v. 
McLaughlin,  126  111.  427,  upon  a  full  consideration  of  the 
statute  governing  the  subject,  it  was  held  that  the  applica- 
tion for  a  certificate  of  importance  must  be  made  within 
twenty  days  after  the  rendition  of  the  judgment  from  which 
the  appeal  is  sought.  This  conclusion  was  adhered  to  and 
applied  in  Wilson  v.  Scoville,  127  III.  393;  I.  &  I.  S.  K.  E. 
Co.  V.  Sampson,  132  111.  527;  Lindauer  v.  Pease,  192  111. 
456;  and  Klees  v.  C.  &E,  I.  R.  R.  Co.,  82  111.  App.  624.  In 
the  Lindauer  case,  supra^  it  was  held  that  the  certificate  and 
appeal  must  not  only  be  applied  for  but  obtained  during 
the  twenty  days,  and  that  the  Appellate  Court  had  no  power 
to  grant  either  the  certificate  or  the  appeal  after  the  expi- 
ration of  twenty  days  from  the  rendition  of  judgment. 

But  it  is  argued  here  by  appellant  that  where  a  petition 
for  a  rehearing  is  filed  the  judgment  is  not  final  till  the 
rehearing  is  denied;  that  a  certificate  of  importance  and 
appeal  can  be  granted  at  anytime  within  twenty  days  after 
the  rehearing  is  denied;  and  that  any  other  view  would 
deprive  a  party  desiring  to  appeal  of  his  opportunity  to 
seek  a  rehearing  in  this  court.  In  Sholty  v.  Mclntyre,  136 
III.  33,  this  contention,  so  far  as  relates  to  an  appeal,  was 
considered  and  denied.  It  was  here  held,  the  necessity  of 
obtaining  an  order  granting  an  appeal  within  twenty  days 
after  the  entry  of  a  judgment  by  the  Appellate  Court  was 
not  obviated  by  the  pendency  of  a  petition  for  rehearing; 
that  such  petition  for  a  rehearing  did  not  suspend  the 
judgment  or  make  it  merely  interlocutory;  and  that  an 
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appeal  obtained  within  twenty  days  after  the  rehearing 
was  denied,  but  seventy-three  days  after  judgment,  was 
improperly  allowed  and  must  be  dismissed.  As  the  cases 
first  above  cited  show  that  an  appeal  and  a  certificate  of 
importance  are  governed  by  the  same  statute  and  must 
be  obtained  within  the  same  time,  it  is  clear  that  the  pend- 
ency of  a  petition  for  a  rehearing  does  not  obviate  the 
necessity  of  obtaining  a  certificate  of  importance  within 
twenty  days  after  judgment.  Under  the  Sholty  case, 
supra^  we  can  not  now  grant  appellant  an  appeal;  how, 
then,  can  we  grant  him  a  certificate  of  importance  ?  The 
Sholty  case  was  so  applied  in  Kirkwood  v.  Steele,  168 
III.  177,  where  it  was  held  that  the  fact  that  a  petition  for 
a  rehearing  had  been  filed  did  not  change  the  rule  requiring 
that  a  certificate  of  importance  shall  be  obtained  within 
twenty  days  after  judgment.  Though  that  opinion  does 
not  expressly  state  that  a  petition  for  rehearing  had  been 
filed  in  t^iat  case,  it  is  so  implied.  At  any  rate  we  consider 
that  appellant's  contention  is  fully  answered  by  the  decision 
in  the  Sholty  case. 

As  the  present  application  is  made  more  than  four 
months  after  judgment,  we  have  now  no  jurisdiction  to 
determine  whether  the  case  involves  questions  of  law  of 
such  importance,  either  on  account  of  principal  or  collateral 
interests,  that  it  should  be  passed  upon  by  the  Supreme 
Court.  The  application  for  a  certificate  of  importance  and 
an  appeal  is  therefore  denied. 
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George  J.  Sauter  et  ah  v.  Carrie  Anderson. 

1.  Practice—^  Defective  Statement  of  a  Cause  of  Action  is  Cured 
by  Verdict.— Where  there  is  any  defect,  imperfection  or  omission  in  any 
])leading,  wliether  in  substance  or  in  form,  which  would  have  been  a 
fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be  such  as  neces- 
sarily rtHiuired,  on  the  trial,  proof  of  the  facts  so  defectively  stated  or 
onitted,  and  without  which  it  is  not  to  be  presumed  that  either  the 
judsje  would  direct  tlie  jury  to  give,  or  that  the  jury  would  have  given 
their  verdict,  such  defect,  imperfection  or  omission  is  cured  by  verdict. 
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2.  Appellate  Court  Practice— 1^7ierc  the  Evidence  is  Conflicting, 
— Where  the  pvidence  is  conflicting,  tiie  Appellate  Court  will  not  dis- 
turb the  verdict  unless  manifestly  against  the  weight  of  the  evidence. 

3.  Same — Assignments  of  Error  Not  Argued  Are  Waived.— Assign- 
ments of  error  not  argued  in  this  court  will  be  considered  as  waived. 

4.  Same— H^/iere  Defendant  in  Error  Can  Not  Raise  Question 
Whether  Case  Should  Have  Been  Tried  upon  a  Different  Theory. — 
Where  the  defendant  in  error  has  assigned  no  cross-errors,  he  can  not 
raise  the  question  whether  the  case  should  have  been  tried  upon  a  theory 
different  than  the  one  upon  which  it  was  tried. 

Trespass  on  the  Case,  under  the  Drara-shop  act.  Error  to  the  Cir- 
cuit Court  of  Knox  County;  the  Hon.  George  W.  Thompson,  Judge 
presiding.  Heard  in  this  court  at  the  April  term,  1903.  Affirmed. 
Opinion  filed  June  8,  1903.     Rehearmg  denied  October  6,  1903. 

Cooke  &  Stevens  and  George  M.  Hoffheimer,  attorneys 
for  plaintiffs  in  error. 

Williams,  Lawrence  &  Welsh,  attorneys  for  defendant 
in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  by  defendant  in  error 
against  plaintiffs  in  error  under  the  provision  of  that  por- 
tion of  section  9  of  the  Dram  shop  act  which  declares 
tUat  "every  husband,  wife,  »  *  *  or  other  person 
who  shall  be  injured  in  person  or  property  or  means  of 
support  by  any  intoxicated  person,  shall  have  a  rif^ht  of 
action  *  *  *  against  any  person  *  *  *  who  shall, 
by  selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication."  The  declaration  charges  that  plaintiffs  in 
error  Sauter  and  Hoffheimer  were  each  keeping  a  saloon 
in  the  city  of  Galesburg,  and  that  they  sold  or  gave  Will- 
iam Wilder  intoxicating  liquors,  which  caused  his  intoxi- 
cation; that  while  so  intoxicated  Wilder  unlawfully,  wrong- 
fully and  violently  stabbed  and  instantly  killed  Charles  G. 
Anderson,  husband  of  defendant  in  error;  and  that  by  the 
death  of  her  kusband  she  has  been  injured  in  and  deprived 
of  her  means  of  support.     The  declaration  does  not  allege 
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that  the  act  of  Wilder  in  stabbing  and  killing  Anderson 
was  caused  by,  or  was  in  consequence  of,  Wilder's  intoxi- 
cation, or  in  consequence  of  the  sale  or  gift  of  intoxicating 
liquor  to  Wilder  by  plaintiffs  in  error. 

The  trial  resulted  in  a  verdict  and  judgment  for  defend- 
ant in  error  for  $3,000.  The  case  was  taken  directly  by 
appeal,  to  the  Supreme  Court,  to  test  the  constitutionality 
of  the  provision  of  the  statute  upon  which  the  right  of 
recovery  was  predicated.  The  Supreme  Court  (Sauter  v. 
Anderson,  199  111.  319)  held  that  the  construction,  not  the 
constitutionality,  of  a  statute  was  involved,  and  dismissed 
the  appeal.  The  case  was  then  brought  from  the  Circuit 
Court  to  this  court  b}^  writ  of  error. 

It  is  insisted  that  there  must  be  a  reversal  because  the 
declaration  is  so  lacking  in  averments  that  it  can  not  sus- 
tain a  judgment.  The  contention  is  that  the  declaration  is 
fatally  defective  because  it  does  not  aver  that  the  act  of 
Wilder  in  stabbing  Anderson  was  caused  by  or  was  in  con- 
sequence of  Wilder's  intoxication,  or  in  consequence  of  the 
sale  or  gift  of  intoxicating  liquors  to  Wilder  by  plaintiffs  in 
error.  The  question  was  not  raised  by  demurrer  to  the 
declaration  or  by  motion  in  arrest  of  judgment.  At  the 
most,  the  declaration  is  but  a  defective  statement  of  a  cause 
of  action  which  is  cured  by  verdict.  In  Gerke  v.  Fancher, 
158  111.  375,  the  court  said : 

"  Where  there  is  any  defect,  imperfection  or  omission 
in  any  pleading,  whether  in  substance  or  in  form,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the 
issue  joined  be  such  as  necessarily  required,  on  the  trial, 
proof  of  the  facts  so  defectively  stated  or  omitted,  and 
Avithout  which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give  or  that  the  jury  would 
have  given  the  verdict,  such  defect,  imperfection  or  omis- 
sion is  cured  by  verdict.  1  Chitty's  PI.  712,  713.  See  also 
AVestern  Stone  Co.  v.  Whalen,*^  151  111.  472;  Matson  v. 
Swanson,  131  111.  255;  City  of  LaSalle  v.  Porterfield,  138 
III.  114;  Shreffler  v.  Nadelhoffer,  133  111.  636;  Chicago  and 
Eastern  Illinois  Railroad  Co.  v.  Hines,  132  111.  161;  Bow- 
man V.  People,  114  111.  474." 

In  City  of  East  Dubuque  v.   Burhyte,  74  111.   A  pp.  101, 
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^vhioh  was  an  action  against  a  city  for  damages  for  a  per- 
sonal injury  resulting  from  a  defective  sidewalk,  in  which 
the  declaration  failed  to  allege  notice  of  the  defective  con- 
dition of  the  walk  on  the  part  of  the  citN",  the  court  said  : 

"  We  are  not  satisfied  that  the  settled  rules  of  pleading 
will  permit  the  necessary  averment  of  notice  to  the  city  to 
he  thus  omitted  or  stated  arguraentatively;  but  in  this  case 
not  only  did  the  defendant  fail  to  question  the  declaration 
liy  demurrer,  but  also,  both  parties  by  their  instructions 
assumed  notice,  actual  or  constructive,  must  be  proved 
under  this  declaration;  and  appellant  is  bound  by  the  con- 
struction it  thus  placed  upon  the  language  quoted  from  the 
several  counts.  Moreover,  we  think  the  declaration  good 
after  verdict.  1  Chitty's  PI.  073;  Cril)ben  v.  Callaghan, 
lot;  III.  549;  Gerke  v.  Fancher,  158  111.  875;  Baltimore  it 
O.  S.  W.  Ey.  Co.  V.  Then,  159  111.  535.  It  is  said  that  though 
a  necessary  allegation  of  knowledge  by  the  defendant  be 
omitted  from  the  declaration,  yet  it  is  good  after  verdict." 

And  in  the  case  of  City  of  East  Dubuque  v.  Burhyte, 
aupray  the  Supreme  Court  upon  appeal  (173  III.  553)  in 
affirming  the  Appellate  Court  said  : 

"  The  first  and  second  counts  of  the  declaration  may  be 

defective  in  failing  to  aver  notice  to  the  city  of  the  defect- 

.  ive  and  dangerous  condition  of  the  walk,  but  no  demurrer 

was  interposed   to  the  declaration,  and   after  verdict   we 

regard  the  declaration  good." 

When  this  case  was  before  the  Supreme  Court  that  tri- 
bunal, in  speaking  of  the  same  record  now  before  us,  said  : 

"  The  theory  of  the  appellee  in  the  trial  court  appears  to 
have  been  that  the  statute  above  quoted  gave  her  a  cause 
of  action  against  the  appellants  if  the  proof  showed  that 
the  appellants  Sauter  and  Hoff  heimer  sold  to  Wilder  intox- 
icating liquors,  from  the  use  of  which  he  became  intoxi- 
cated, and  while  so  i^jtoxicated  he  inflicted  an  injury  upon 
her  husband  from  which  he  died,  although  such  injury  was 
not  inflicted  in  consequence  of  such  intoxication,  and  con- 
tended, in  argument,  that  it  was  not  necessary  that  the 
appellee  aver  or  prove  that  the  injury  from  which  the  hus- 
band of  appellee  died  was  inflicted  upon  him  by  Wilder  in 
consequence  of  Wilder's  intoxication.  The  appellants  con- 
tended that  before  a  recovery  could  rightfully  be  had 
against  them,  appellee  must  aver  and  prove  that  the  injury 
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inflicted  upon  her  husband  which  caused  his  death,  was 
inflicted  by  Wilder  in  consequence  of  his  intoxication 
caused  by  intoxicatinor  liquors  sold  or  given  to  him  by  the 
ap|iellant,  and  that  it  was  not  sufficient  to  aver  and  prove 
that  the  appellant  sold  or  gave  to  Wilder  intoxicating  liquors 
from  the  use  of  which  he  became  intoxicated,  and  while  so 
intoxicated  he  inflicted  upon  the  husband  of  appellee  tha 
injury  frrtm  which  he  died;  that  the  appellee  was  bound  to 
aver  and  prove,  in  addition  to  the  sale  of  liquor  to  Wilder, 
his  intoxication,  and  the  infliction  by  him  of  an  iujury  upon 
her  hushand  while  he  was  intoxicated,  and  that  the  injury 
inflicted  upon  the  husband  was  inflicted  upon  him  in  conse- 
quence of  the  intoxication  of  Wilder.  They  further  con- 
tend that  to  hold  otherwise  would  be  so  to  construe  said 
statute  as  to  make  the  same  unconstitutional,  and  that 
therefore  the  constitutionality  of  sai<l  statute  is  involved, 
and  that  this  court,  by  reason  thereof,  has  no  jurisdiction  of 
this  appeal.     ^ 

The  trial  court,  from  the  record,  appears  to  have  taken 
the  view  of  the  statute  contended  for  by  the  appellants,  and 
to  have  held  that  it  was  necessary  for  the  appellee,  in  order 
to  recover,  to  prove  that  the  injury  inflicted  upon  the  hus- 
band was  inflicted  in  consequence  of  the  intoxication  of 
Wilder,  and  that  no  recovery  could  be  had  unless  the  jury 
should  find  from  the  evidence,  the  injury  to  the  husband 
was  inflicted  in  ccmsequence  of  Wilder's  intoxication.  The  . 
declaration  averred  that  while  Wilder  was  so  intoxicated 
he  unlawfull}^  wrongfully  and  violently  stabbed  and  killed 
the  husband  of  appellee.  The  sufficiency  thereof  was  not 
challenged  by  demurrer.  It  at  most  could  be  said  to  be  a 
defective  statement  of  a  cause  of  action,  which  was  cured 
by  verdict.  In  the  first  instruction  given  to  the  jury  upon 
behalf  of  appellee  the  court  stated  to  them  that  before  they 
could  find  for  the  appellee  they  must  find,  from  a  prepon- 
derance of  the  evidence,  that  the  husband  of  appellee  was 
killed 'by  reason  of  such  intoxication' — that  is,  by  reason 
of  the  intoxication  of  Wilder  which  ^had  been  caused  by 
reason  of  intoxicating  liquors  sold  to*him  or  given  to  him 
by  the  appellants  or  some  one  of  them;  and  in  the  third 
instruction  given  to  the  jury  on  behalf  of  the  appellants  the 
court  stated  to  them  that  before  they  could  find  a  verdict 
against  the  appellants,  or  any  of  them,  the  preponderance 
of  the  evidence  must  show  '  that  because  of  Wilder's  intoxi- 
cation the  husband  of  the  plaintiff  lost  his  life  as  alleeeil, 
and  would  not  so  have  lost  his  life  had  not  William  Wifder 
been  intoxicated;'  and  in  the  fifth  instruction  of  appellants 
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the  jury  were  instructed  that  if  they  believed  from  the  evi- 
dence, Wilder  killed  the  husband  of  appellee  willfully,  wan- 
tonly, and  with  a  wicked  and  reckless  disregard  for  human 
life,  and  that  that  willfulness  and  disregard  for  human  life 
was  not  caused  or  set  in  motion  or  action  by  his  intoxica- 
tion, then  they  should  find  for  defendants.  It  i^  clear, 
therefore,  that  the  statute  in  question  was  given  the  con- 
struction by  the  trial  court  which  the  appellants  contended 
for,  and  a  construction  which,  according  to  the  appellants' 
contention,  would  render  it  constitutional  and  valid." 

Defendant  in  error  has  assigned  no  cross-errors,  and  can 
not,  therefore,  raise  the  question  whether  the  case  should 
have  been  tried  upon  the  theory  that  plaintiffs  in  error  were 
liable  for  the  acts  of  Wilder,  whije  intoxicated,  whether 
those  acts  were  caused  by,  or  were  in  consequence  of  intoxi- 
cating liquors  sold  or  given  him  by  plaintiffs  in  error.  The 
proper  steps  were  not  taken  in  the  trial  court  to  preserve  or 
present  that  question  for  determination  here.  Plaintiffs  in 
error  have  had  all  the  advantage  they  could  have  derived 
from  a  declaration,  if  drawn,  containing  all  the  averments 
they  contend  that  are  necessary  to  make  it  valid  and  unob- 
jectionable. Kor  have  the  plaintiffs  in  error  preserved  in 
the  record  for  us  to  review  the  question  of  pleadings  to 
which  both  parties  have  devoted  so  much  time  and  space  in 
their  respective  briefs. 

It  is  also  contended  that  the  evidence  is  insufficient  to 
warrant  the  finding  of  the  jury.  That  plaintiffs  in  error 
sold  Wilder  intoxicating  liquors,  that  he  drank  them  and 
became  intoxicated,  and  while  in  that  condition  stabbed  and 
killed  Anderson,  can  not  be  questioned  from  the  proof.  It 
is,  however,  argued  that  Wilder  killed  Anderson  while  act- 
ing in  necessary'  self-defense.  The  court  instructed  the  jury 
that  if  they  believed  such  to  be  the  fact,  or  that  if  the  assault 
was  caused  by  insulting  language  used  by  Anderson  to 
Wilder,  that  there  could  be  no  recovery.  The  instructions 
on  this  subject  were  more  favorable  than  plaintiffs  in  error 
were  entitled  to  have  given.  If  either  party  is  entitled  to 
complain  upon  the  subject  it  is  the  defendant  in  error.  It 
is  true  there  was  a  conflict  in  the  evidence  upon  the  ques- 
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tion  of  provocation  for  the  assault.  Wilder  was  brought 
from  the  penitentiary  at  Joliet  to  testify.  Presumably  he 
was  there  upon  a  conviction  for  killing  Anderson.  There 
were  but  two  eye-witnesses  to  the  assault  which  resulted  in 
the  death  of  Anderson.  There  was  a  conflict  in  their  evi- 
dence. Wilder  alone  testified  to  what  would  justify  the 
theory  of  self-defense.  Daniels,  the  other  witness,  seems 
to  have  been  disinterested  and  credible.  The  jury  and  trial 
judge  saw  the  witnesses  and  gave  credence  to  Daniels  and 
disbelieved  the  testimony  of  Wilder,  the  convicted  felon. 
We  have  no  justifiable  reason  for  disturbing  the  finding  of 
fact  arrived  at  by  the  jury  and  approved  by  the  trial  judge. 
If  Wilder  killed  Anderson  in  self-defense  the  judgment 
should  be  reversed  without  remanding,  but  we  do  not  believe 
the  killing  was  justifiable. 

The  assignment  of  error  recites  that  the  court  erred  in 
admitting  and  rejecting  certain  testimony.  The  question 
is  not  presented  in  argument  and  is  therefore  waived.  Is  or 
is  it  contended  in  argument  that  the  damages  are  excessive. 
Finding  no  reversible  error  in  the  record  the  judgment  of 
the  Circuit  Court  will  be  aflirmed. 


II.  F.  Demmer,  for  use,  etc.,  v,  American  Insurance 
Company  et  al. 

1.  YKftmcTS— Upon  Conflicting  Evidence— When  They  SJiould  Not 
be  Disturbed. — Where  the  evidence  is  conflicting,  unless  the  court  can 
say  the  verdict  is  manifestly  contrary  to  it,  the  verdict  should  not  be 
disturbed. 

2.  Appellate  Court  Fractice— Questions  Not  liaised  in  the  Trial 
Court  Can  Not  be  Urged  in  This  Com r/,— Questions  which  have  not 
been  raised  in  the  trial  court  can  not  be  ur^ed  in  the  Appellate  Court. 

3.  Instructions— H7icre  Jmperfecf  Instruction  Will  Not  be  Ground 
for  Reversal. — Instructions,  though  not  perfectly  accurate,  and  subject 
to  criticism,  will  not  be  ground  for  reversal,  if  it  appears  on  the  whole 
that  the  jury  was  not  misled  by  them. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  DuPage 
County;  the  Hon.  Charles  A.  Bishop,  Judge  presiding.  Heard  in  this 
court  at  the  April  term,  1903.    Affirmed.   Opinion  filed  October  8,  1903. 
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Robert  S.  Egan  and  Kussell  &  Hazlehurst,  attorneys 
for  appellants. 

BoTSFORD,  Wayne  &  Botsford,  attorneys  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Abe  Adler  was,  in  1899,  and  had  been  for  some  time 
prior  thereto,  conducting  a  gent's  furnishing  goods  and 
merchant  tailoring  business  in  Elgin.  He  had  his  stock 
insured  for  $6,000.  This  was  divided  between  three  com- 
panies: appellant,  the  American  Insurance  Co.  of  Newark, 
New  Jersey,  the  Insurance  Company  of  North  America 
and  the  North  British  Mercantile  Insurance  Company,  • 
each  writing  $2,000. 

On  the  first  day  of  August,  1899,  a  fire  destroyed  a  por- 
tion and  damaged  the  remainder  of  the  stock.  Soon 
afterward  Adler,  with  the  assistance  of  a  man  who  testi- 
fied he  had  had  large  experience  in  matters  of  that  kind, 
made  an  inventory  of  the  stock,  and  estimates  of  its  value 
before  the  fire  and  the  damage  thereto  by  the  fire.  This 
appraisement  showed  the  stopk  to  have  been  worth  before 
the  fire  $6,185.62  and  the  loss  and  damage  $4,396.56. 
No  appraisement  had  been  made  by  the  insurance  com- 
panies and  the  loss  not  having  been  adjusted,  September 
9th,  Adler  made  and  forwarded  to  appellant  proofs  of  loss 
in  which  he  gave  the  value  of  the  stock  and  the  loss  at  the 
above  named  amounts.  For  some  reason  no  settlement 
was  made  on  the  basis  of  these  proofs  and  on  September 
26th  an  agreement  in  writing  was  entered  into  between  the 
three  insurance  companies  and  Adler  according  to  certain 
provisions  of  the  policies,  to  submit  to  appraisers  the  ques- 
tion of  determining  the  amount  of  the  loss.  October  6th,  the 
appraisers  so  selected  reported  the  result  of  their  investi- 
gations  in  writing,  fixing  the  value  of  the  stock  before  the 
fire  at  $6,500  and  the  loss  at  $4,500,  and  within  a  few  days 
the  Insurance  Co.  of  North  America  and  the  North  Brit- 
ish Mercantile  Co.  paid  their  share  of  the  loss,  $1,500  each. 
About  a  month  later  and  before  the  American  Insurance 
Co.  had  paid  its  share   of  the  loss,  as  we  understand  the 
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testimony — at  any  rate,  about  the  time  it  paid  it,  a  Mr. 
Hatfield,  who  was  the  company's  agent  and  adjuster,  called 
at  Adler's  store  where  he  had  the  damaged  stock,  which 
Hatfield  called  salvage,  and  claimed  his  company  had  the 
right  under  their  policy,  after  paying  the  loss  to  take  the 
salvage.  The  substance  of  the  provision  of  the  policy 
referred  to  is,  that  it  shall  be  optional  with  the  company 
to  take  all  or  any  part  of  the  salvage  at  its  ascertained  or 
appraised  value.  It  is  not  and  could  not  be  successfully 
contended,  that  this  provision  of  the  policy  of  itself  oper- 
ated to  vest  title  in  the  American  Insurance  Co.  While  it 
gave  the  compan\^  the  right  to  claim  the  property,  if  the 
insured  refused  to  give  it  up,  the  title  remained  in  the 
insured  and  the  company  could  not  maintain  an  action  of 
replevin,  but  would  be  left  to  its  action  for  breach  of  con- 
tract. Hatfield  at  first  proposed  to  take  all  the  stock  but 
the  hats  and  caps,  to  which  Adler  objected,  and  finally 
Hatfield  proposed  to  take  it  all  at  $1,218.82.  At  this  time 
no  agreement  was  reached,  Adler  claiming  the  damaged 
stock  was  worth  $2,000,  as  §hown  by  the  report  of  the 
appraisers.  It  is  claimed  by  appellant  that  subsequently 
Adler  agreed  to  accept  that  amount,  but  after  so  agreeing 
refused  to  give  up  the  goods.  Hatfield  on  behalf  of  his 
company,  after  paying  its  share  of  the  loss,  tendered 
Adler's  attorney  the  $1,218.82,  and  upon  his  refusing  to 
accept  it,  deposited  the  money  in  a  bank  subject  to  Adler's 
order  and  brought  a  replevin  suit  for  the  goods  and  took 
possession  of  them  by  virtue  of  the  writ  in  that  case. 
Appellant  claimed  the  stock  was  $248.27  short  of  what  it 
should  have  been  and  withdrew  that  amount  from  the 
sum  deposited  in  the  bank  subject  to  Adler's  order,  thus 
reducing  the  tender  to  $970.55. 

A  trial  of  the  replevin  suit  was  entered  upon,  but  before 
it  was  concluded  the  plaintiff,  the  American  Insurance  Co., 
dismissed  the  suit  and  a  judgment  was  entered  awardino- 
Adler  a  return  of  the  property.  Upon  the  insurance  com- 
pany failing  to  return  it,  this  action  was  brought  on  the 
replevin  bond. 
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Defendant  pleaded  that  no  trial  was  had  on  the  merits  of 
the  replevin  suit,  property  in  the  American  Insurance  Co., 
and  a  denial,  not  under  oath,  of  the  instrument  sued  on. 
On  these  pleas  issues  were  joined  and  a  trial  had,  resulting 
in  a  verdict  for  plaintiff  for  $2,280.97  damages.  Plaintiff 
remitted  $150,  and  the  court,  after  overruling  a  motion  for 
new  trial,  rendered  judgment  on  the  verdict  for  plaintiff 
for  $2,438,  debt  to  be  discharged  upon  the  payment  of 
$2,136.97  damages. 

After  plaintiff  had  begun  this  suit,  and  before  it  was  tried, 
the  American  Insurance  Co.  filed  a  bill  in  chancery  to  cor- 
rect the  award  of  the  appraisers  on  account  of  an  alleged 
mistake,  and  secured  an  injunction  restraining  the  prose- 
cution of  this  suit  till  the  chancery  case  was  heard.  Upon 
the  hearing  of  the  chancery  suit  a  decree  was  entered  find- 
ing the  appraisers  had  made  a  mistake,  reforming  the 
award  made  by  them  and  finding  that  the  value  of  the 
stock  before  the  fire  was  $5,718.82,  and  the  loss  and  dam- 
age $3,718.82.  The  mistake  resulted  from  the  failure  of 
the  appraisers  to  give  effect  to  an  agreement  between  Adler 
and  the  insurance  companies  as  to  what  the  award  should 
be  on  goods  that  could  not  be  identified.  It  thus  appears 
that  Adler  had  been  paid  by  the  three  insurance  compa- 
nies $781.18  more  than  the  damages  sustained. 

It  does  not  appear  from  the  evidence  that  the  American 
Insurance  Co.  ever  caused  an  inventory  to  be  made  of  the 
value  of  the  salvage,  and  just  upon  what  basis  it  arrived  at 
$1,218.82  as  its  value  does  not  appear  from  the  testimony. 
A  rather  remarkable  coincidence  is,  that  this  is  the  exact 
amount  remaining  after  deducting  $781.18,  the  amount 
overpaid  Adler  by  the  three  insurance  companies  from 
$2,000,  the  amount  he  claimed  the  salvage  was  worth,  and 
which  appears  to  have  been  the  value  placed  upon  it  by 
the  appraisers.  But  as  only  one-third  of  the  $781.18  was 
paid  by  the  American  Insurance  Co.,  it  would  clearly  not 
have  the  right  to  appropriate  and  treat  the  whole  sum  as 
part  payment  on  the  salvage,  and  counsel  do  not  claim  this 
right,  or  that   the  American  Insurance   Co.  intended   to 
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do  SO,  but  insis^  that  the  proof  shows  the  sum  of  $1,218.82 
was  agreed  upon  between  Adier  and  liatlield,  and  that 
Adler  agreed  to  accept  that  sum  and  turn  over  the  goods. 
Upon  the  assumption  that  the  proof  sustains  this  position 
it  is  contended  that  when  the  American  Insurance  Co. 
oflfered  to  pay  the  agreed  price,  the  title  passed  to  it.  Much 
stress  is  laid  on  the  fact  that  Ilatfieid  and  Mr.  Ilealy,  wlio 
was  then  acting  as  Adler's  attorney,  substantially  testified 
to  an  agreement  between  the  parties  that  the  American 
Insurance  Co.  should  have  the  goods  for  $1,218.82,  and  that 
Adler  was  the  only  witness  who  testified  to  the  contrary* 
This  was  a  questicm  of  fact  to  be  determined  by  the  jury, 
and  there  were  circumstances  connected  with  the  transac- 
tion and  the  conduct  of  the  parties  with  relation  thereto, 
shown  by  the  testimony,  proper  to  be  considered  and 
weighed  by  the  jury  in  determining  this  question,  and  we 
are  not  able  to  say  that  these  things,  taken  in  connection 
with  the  unsatisfactory  nature  of  the  testimony  and  con- 
duct of  the  company's  agent,  .did  not  warrant  the  jur\'  in 
linding  that  the  alleged  agreement  and  sale  were  not 
proven  by  the  weight  of  the  evidence.  Where  the  evidence 
is  conflicting,  unless  the  court  can  say  the  verdict  is  mani- 
festly contrary  to  it,  the  verdict  should  not  b^  disturbed. 
Bishop  V.  Busse,  69  111.  403;  T.  W.  &  W.  Ey.  Co.  v.  Moore, 
77  111.  217;  Wiggins  Ferry  Co.  v.  Higgins,  72  111.  517;  City 
of  Rock  Island  v.  Deis,  38  111.  App.  409. 

It  is  clear  from  the  verdict  that  the  jury  found  there 
was  no  agreement  between  the  parties  that  the  insurance 
company  should  take  the  damaged  stock  for  $1,218.82. 
The  trial  court,  who  heard  the  evidence  and  saw  the  wit- 
nesses, approved  that  finding,  and  we  are  not  disposed  to 
disturb  it.  It  would  then  necessarily  follow  that  the 
plaintiff  would  be  entitled  to  recover  on  the  replevin  bond 
the  value  of  the  goods  taken,  with  interest  thereon  from 
the  date  of  their  seizure,  at  five  per  cent,  and  reasonable 
attorney's  fees  in  the  replevin  suit,  and  defendant's  costs  in 
that  suit.  But  it  is  contended  that  even  if  this  be  true,  the 
verdict  was  excessive.     This  was  not  given  in  the  motion 
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for  a  new  trial  as  one  of  the  grounds  upon  which  a  new 
trial  was  asked,  and  the  question  not  having  been  raised  in 
the  trial  court,  can  not  be  urged  here.  Jones  v.  Jones,  71 
III.  502;  O.  O.  &  F.  K.  V.  R.  R.  Co.  v.  McMath,  91  111.  104; 
.P.  D.  &  E.  R.  R.  Co.  V.  Booth,  11  111.  App.  358;  Miller  v. 
Ridgely,  19  III.  App.  306.  Counsel  say  this  was  embraced 
in  the  motion  for  a  new  trial  under  the  proposition  that 
the  verdict  is  contrarv  to  and  a<i:ainst  the  weiccht  of  the 
evidence.  We  do  not  so  understand  it,  but  even  if  this-were 
correct,  a  careful  reading  of  the  testimony  satislies  us  that 
it  was  not  excessive  under  the  evidence. 

Complaint  is  made  of  each  of  the  five  instructions  given 
for  plaintiff  on  the  trial  and  it  is  insisted  that  they  were 
misleading  and  erroneous,  in  that  they  were  in  effect  per- 
emptory to  find  for  plaintifif,  did  not  require  the  issues  to 
be  found  or  damages  assessed  from  the  evidence,  singled 
out  particular  facts  and  authorized  the  jury  to  assess  dam- 
ages and  allow  interest  thereon,  whether  the  proof  showed 
the  property  belonged  to  Adler  or  the  insurance  company. 
We  have  carefully  read  the  instructions,  and  while  they  are 
to  some  extent  imperfectly  and  inartisticly  drawn,  they 
each  correctly  stated  a  proposition  of  law,  and  as  applied 
to  the  testimony  in  the  case  and  the  theory  upon  which  the 
suit  was  defended,  we  do  not  see  how  the  jury  could  have 
been  misled  by  them,  and  that  they  were  not,  is  apparent 
from  the  verdict. 

The  first  and  second  instructions  were  to  the  effect  that 
the  American  Insurance  Co.  had  not  the  right  to  apply 
the  amount  overpaid  Adler  by  the  three  companies  in 
reduction  of  the  amount  which  the  American  Insurance 
Co.  should  pay  Adler  for  the  salvage. 

The  third  instruction  authorizes  the  jury  if  they  find  for 
plaintiff,  in  assessing  his  damages,  to  allow  him  such  rea- 
sonable attorney's  fees  as  he  paid  or  became  liable  for  in 
defending  the  replevin  suit.  It  is  contended  this  instruc- 
tion authorized  the  jury,  even  if  they  found  title  to 
the  property  in  the  American  Insurance  Co.,  to  allow 
plaintiff  attorney's   fees  for  defending  against  the  valid 
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title  of  the  American  Insurance  Co.  in  the  replevin  suit. 
While  the  instruction  is  not  wholly  free  from  such  criti- 
cism, it  is  apparent,  as  before  stated,  that  the  jury  did  not 
lind  title  in  the  American  Insurance  Co.  and  the  instruc- 
tion could  therefore  do  no  harm.  These  remarks  are 
equally  applicable  to  the  fourth  instruction,  which  was, 
that  if  the  jury  found  the  issues  for  the  plaintiff,  then  he 
was  entitled  to  five  per  cent  interest  on  the  value  of  the 
goods,  as.  shown  by  the  evidence,  from  November  11, 1899, 
the  date  the  American  Insurance  Co.  seized  the  property. 

The  fifth  instruction  was  to  the  eflFect  that  the  decree  in 
the  chancery  suit  reforming  the  award,  which  was  received 
in  evidence  without  objection,  did  not  affect  the  value  of 
the  damaged  goods  taken  in  replevin  by  the  American 
Insurance  Co.  Counsel  practically  concede  the  correct- 
ness of  the  instruction,  but  say  it  in  no  way  applied  to 
the  issues  in  the  case  and  that  the  decree  referred  to  in  it 
was  erroneously  admitted  in  evidence.  No  objection  to  the 
admission  of  the  decree  having  been  made  on  the  trial,  the 
point  can  not  be  insisted  on  here.  In  our  opinion,  there  is 
no  reversible  error  in  any  of  the  instructions  given  for 
plaintiflF. 

While  it  is  true,  if  the  jury  found  the  goods  were  the 
property  of  the  American  Insurance  Co.,  only  nominal 
damages  could  be  allowed,  without  interest,  yet  it  is  ap- 
parent from  the  verdict,  the  jury  found  the  property  was 
Adler's,  and  whatever  of  imperfections  may  have  been  in 
plaintiff's  instructions  did  not  mislead  the  jury  nor  preju- 
dice appellants.  The  court  gave,  on  motion  of  appellant, 
six  instructions  liberally  covering  the  law  upon  every  con- 
troverted question  in  such  plain  and  explicit  language  as 
to  preclude  any  misunderstanding  in  the  minds  of  the  jury 
as  to  what  it  was  their  duty  to  detemnineand  how  and  from 
what  thej*^  should  determine  it.  Instructions,  though  not 
perfectly  accurate,  and  subject  to  criticism,  will  not  be 
ground  of  reversal,  if  it  appears  on  the  whole,  that  the  jury 
was  not  misled  by  them.  C.  &  A.  R.  R.  Co.  v.  Matthews, 
153  111.   268;  Chicago  Trust  Co.  v.  Goldsmith,  173  III.  320; 
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C.  &  A.  E.  K.  Co.  V.  Anderson,  166  111.  572;  Gray  v.  Knit- 
tie,  56  111.  App.  302;  Best  Brew.  Co.  v.  Duple vy,  57  111. 
App.  96. 

It  is  further  contended  that  the  court  erred  in  refusing 
an  instruction  offered  by  defendant  and  in  permitting  coun- 
sel for  plaintiflP  on  the  trial  to  read  a  form  of  verdict  and 
indicate  to  the  jury  what  it  should  be. 

Neither  of  these  propositions  was  assigned  as  a  ground  for 
new  trial  and  are  not  therefore  before  us  for  consideration. 
Nevertheless  we  have  examined  the  objection  to  the  alleged 
conduct  of  plaintiff's  counsel  in  reading  a  form  of  verdict  to 
the  jury,  and  the  record  does  not  show  that  plaintiff's  counsel 
read  anything.  All  it  shows  is  that  defendant's  counsel 
said  he  objected  to  plaintiff's  counsel  reading  a  form  of 
verdict  and  indicating  what  it  should  be,  that  the  court 
overruled  the  objection  and  defendant  excepted.  For  all 
that  appears  in  this  record,  the  statement  that  plaintiff's 
counsel  read  a  form  of  verdict  to  th^  jury  may  be  incorrect. 
If  it  were  true  that  this  were  done  it  should  be  made  to 
appear  otherwise  than  by  the  mere  statement  of  counsel 
that  it  was  so. 

Finding  no  reversible  error  the  judgment  is  aflSrmed. 


Thomas  Grabill  v.  £tliTner  Ren,  by  His  Next  Friend. 

1.  Appellate  Court  Practice— Duty  of  Appellant  to  Furnish 
Complete  Ahstrnct—The  rules  of  this  court  require  a  party  who  brings 
tt  cause  here  to  furnish  a  complete  abstract  or  abridgment  of  the  record. 
He  must  show  everything  in  the  abstract  upon  which  error  is  assigned. 

2.  Instructions— -4 «  to  Weight  to  he  Given  to  Testimony  of  Wit- 
nesses.— The  jury  were  ifistructed  that,  when  witnesses  are  credible  and 
their  evidence  otherwise  entitled  to  equal  weight,  greater  weight  and 
credit  should  be  given  to  those,  if  any,  whose  means  of  seeing  and  being 
informed  were  superior,  and  also  to  those  who  swear  affirmatively  to  a 
fact  rather  than  those  who  swear  negatively.  Held,  that  though  not 
an  entirely  accurate  statement  of  the  law,  stiU  not  misleading  as 
applied  to  the  testimony  in  this  case. 
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3.  Evidence— Greater  Weight  to  be  Given  to  Affirmative  than  to 
Negative  Testimony.— The  law  makes  a  distinction  between  what  is 
called  affirmative  testimony  and  negative  testimony,  and  the  rule  is 
that  greater  weight  should  be  attached  to  affiiTnative  than  to  negative 
testimony. 

4.  SAMK—What  is  Not  Negative  Testimony. — When  one  set  of  wit- 
nesses testify  to  an  occurrence  and  another  set  of  witnesses  Hwear  that 
they  had  equal  opportunity  for  knowing  the  fact,  and  had  their  atten- 
tion directed  thereto,  and  that  the  fact  did  not  occur,  the  testimony  of 
the  latter  set  is  not  negative  testimony. 

5.  Flexdisq— Defense  of  Justification  in  Actions  of  Tort  to  he  Spe- 
cially Pleaded.— The  defense  of  justification  in  actions  of  tort  must  be 
specially  pleaded. 

Trespass  on  the  Case,  for  assault  and  battery.  Appeal  from  the  Cir- 
cuit Court  of  Knox  County;  the  Hon.  John  A.  Gray,  Judge  presiding. 
Heard  in  this  court  at  the  April  term,  1903.  Affirmed.  Opinion  filed 
October  8,  1903. 

C.  D.  IIendryx  and  J.  L.  Welles,  attorneys  for  appel- 
lant; C.  C.  Craig,  of  counsel. 

J.  E.  Ma  LEY,  Fletcher  Carney  and  James  W.  Carney, 
attorneys  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Knox  County  in  favor  of  appellee  and  against  appel- 
lant for  $300  awarded  by  the  jury  in  an  action  on  the 
case  for  an  assault  and  battery.  The  declaration  charged 
that  on  the  2d  day  of  August,  1902,  Thomas  Grabill  with 
force  and  arms  assaulted  one  Ethmer  Ren,  with  his 
fists  or  with  a  weapon,  and  struck  said  Ethmer  Ren,  he 
being  at  the  time  a  minor  son  of  J.  A.  Ren,  and  that  the 
defendant  then  and  there  struck  the  plaintiff  a  violent 
blow  or  blows,  then  and  there  breaking  the  collar  bone,  and 
beat,  bruised  and  otherwise  injured  the  plaintiff,  thereby 
causing  pain,  suffering,  loss  of  time  and  expenditure  of 
§100  in  seeking  to  be  cured  of  the  injuries. 

The  plea  was  not  guilty.  The  first  and  second  assign- 
ments of  error  relate  to  the  rulings  of  the  court  on  the 
objections  made  to  evidence  offered  by  the  parties.  Upon 
carefully  examining  the  abstract  of  the  evidence  we  fail  to 
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find  a  single  ruling  of  the  court  on  a  question  of  the  ad- 
mission or  rejection  of  the  evidence.  It  is  the  duty  of 
the  appellant  to  show  everything  in  the  abstract  upon 
which  error  is  assigned.  The  rules  of  this  court  require  a 
party  who  brings  a  cause  here  to  furnish  a  complete 
abstract  or  abridgment  of  the  record.  Our  rule  on  this 
subject  is  similar  to  the  one  in  force  in  the  Supreme  Court 
on  the  same  subject. 

In  City  Electric  Ry.  Co.  v.  Jones,  161  111.  47,  that  court 
held  that  "  everything  on  which  error  is  assigned  must 
appear  in  the  abstract."  Again  in  Staude  v.  Schumacher, 
1S7  111.  187,  it  is  said: 

"  The  rules  of  this  court  require  the  party  bringing  a 
cause  into  this  court  to  furnish  a  complete  abstract  or 
abridgment  of  the  record,  properly  indexed — such  an 
abstract  as  will  fully  present  every  error  and  exception 
relied  upon,  and  sufficient  for  the  examination  and  deter- 
mination of  the  case  without  an  examination  of  the  written 
record."  v 

In  the  case  of  Gibler  v.  City  of  Mattoon,  167  111.  18,  the 
same  rule  was  again  announced  and  the  reasons  upon  which 
it  rests  adverted  to.  The  rule  has  frequently  been  applied 
in  this  court.  Martin  &  Co.  v.  McMurray,  74  111.  App.  44; 
Carey  v.  Walsh,  92  111.  App.  89. 

It  is  next  assigned  as  error  that  the  court  improperly 
instructed  the  jury.  Instruction  number  ten  given  for 
appellee  is  as  follows  : 

"  When  witnesses  are  credible  and  their  evidence  other- 
wise entitled  to  equal  weight,  greater  weight  and  credit 
should  be  given  to  those,  if  any,  whose  means  of  seeing  and 
being  informed  were  superior,  and  also  to  those  who  swear 
affirmatively  to  a  fact  rather  than  those  who  swear  nega- 
tively." 

It  is  undoubtedly  the  law  that  in  passing  on  the  weight 
to  be  given  the  testimony  of  a  witness  the  jury  should 
consider  the  means  of  knowledge  and  the  opportunities 
afforded  for  seeing  and  learning  the  facts  about  which 
they  testify.  Shall  a  witness  who  is  in  the  dark  be  accorded 
as  much  weight  as  one  of  equal  credit  who- had  the  aid  of 


690  Appellate  Courts  of  Illinois. 

Vol.  110.]  Grabill  v.  Ren. 

light  to  see  the  facts  about  which  he  deposes  ?  Shall  a  blind 
man  who  swears  he  saw,  or  a  deaf  man  who  swears  he  heard, 
stand  before  the  jury  on  an  equal  footing  with  a  witness, 
otherwise  equally  credible,  who  is  in  the  full  possession  of 
all  his  faculties?  Certainly  not.  In  determining  the  proba- 
bility of  the  truth  of  a  statement  of  fact,  the  jury  must  use 
their  reason  and  common  sense  as  men  acquainted  with  the 
ordinary  affairs  of  life;  and  to  deny  to  the  jury  the  right  to 
consider,  among  other  things,  the  means  of  seeing  and  being 
informed  which  the  witness  is  shown  to  have  had  respect- 
ing the  occurrences  about  which  he  testifies,  is  to  deprive 
the  jury  of  those  tests  which  appeal  to  the  natural  reason 
of  every  man  as  the  safest  means  of  arriving  at  the  truth  of 
any  matter  of  fact  depending  on  moral  evidence.  The 
instruction  in  its  first  clause,  while  not  happily  worded,  did 
not,  in  our  opinion,  mislead  the  jury.  The  second  proposi- 
tion in  the  instruction  is  open  to  criticism.  It  is  true  the 
law  makes  a  distinction  between  what  is  called  affirmative 
testimony  and  negative  testimony,  and  the  rule  is  that 
greater  weight  should  be  attached  to  affirmative  than  to 
negative  testimony. 

In  West  Chicago  St.  K  R.  Co.  v.  Mueller,  165  111.  500, 
our  Supreme  Court  say : 

"  It  is  unquestionably  the  law,  and  has  been  frequently 
so  announced  by  this  court,  that  negative  testimony  is  not 
entitled  to  the  same  weight  as  affirmative  testimony,  and 
the  rule  has  been  applied  to  cases  where  one  set  of  wit- 
nesses testified  that  a  bell  was  rung  or  a  whistle  sounded 
and  others  stated  they  did  not  hear  it.  The  testimony  of 
the  former  being  held  of  greater  weight." 

It  is  also  a  rule  of  law  that  when  one  set  of  witnesses 
testify  to  an  occurrence  and  another  set  of  witnesses  who 
swear  that  they  had  equal  opportunities  for  knowing  the 
fact,  and  had  their  attention  directed  thereto,  and  that  the 
fact  did  not  occur,  is  not  negative  testimony.  Rockford, 
Rock  Island  and  St.  Louis  Railroad  Co.  v.  Hillmer,  72  III. 
235.  As  applied  to  the  testimony  in  this  case  the  instrac- 
tion  was  not  misleading.  A  number  of  witnesses  testifv 
that  they  did  not  see  the  appellant  strike  the  appellee,  but 
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they  do  not  swear  that  he  did  not  strike  him.  The  testi- 
mony was  of  a  negative  character  within  the  strictest 
sense  of  the  term,  and  it  was  therefore  not  error  to  give  the 
instruction  under  the  facts  of  this  case,  but  we  do  not  wish 
to  be  understood  as  approving  the  instructions  as  an 
entirel}'  accurate  statement  of  the  law. 

Instructions  numbered  11  and  It)  are  objected  to  because 
they  omit  to  tell  the  jury  that  the  appellant  had  the  right 
to  strike  the  appellee  in  his  necessary  self)-defense.  In  his 
declaration  the  plaintiflF  charged  the  defendant  with  an 
unlawful  assault  and  battery.  The  defendant  pleaded  not 
guilty,  which  presented  the  single  question  of  whether  or 
not  the  defendant  did  in  fact  commit  the  assault. 

The  defense  of  justification  in  actions  of  tort  must  be 
specially  pleaded.  1  Chitty  PI.  501;  Hahn  v.  Ritter,  12 
111.  80;  Olsen  v.  Upsahl,'69  111.  273;  III.  Steel  Co.  v. 
Novak,  184  111.  501.  The  defendant  not  having  seen 
proper  to  invoke  the  doctrine  of  self-defense  by  a  proper 
plea,  and  having  tried  the  case  below  on  the  single  issue 
raised  by  the  plea  of  not  guilty,  can  not  complain  that  the 
issue  of  self-defense  was  not  presented  to  the  jury  by  the 
instruction  for  the  plaintiff. 

Complaint  is  made  of  an  instruction  of  the  crurt  relating: 
'to  punitive  damages.  Without  passing  on  the  instruction 
it  is  apparent  that  if  the  jury  found  the  defendant  guilty 
of  an  assault,  which,  as  the  evidence  shows,  broke  the 
collar  bone  of  appellee  and  laid  him  up  for  three  or  four 
weeks,  causing  great  pain  and  suffering,  a  verdict  for 
$300  could  not  reasonably  be  supposed  to  include  any 
exemplary  damages,  therefore  any  instruction  on  that  sub- 
ject can  not  have  misled  the  jury  to  the  injury  of  appellant. 

It  is  next  alleged  that  the  verdict  is  contrary  to  the 
evidence.  This  can  only  be  sustained  on  the  theory  that 
the  defendant's  witnesses,  whose  numbers  largely  exceed 
those  of  the  plaintiff,  are  entitled  to  the  same  weight  as 
those  who  testify  for  the  plaintiff'.  This,  as  we  have 
already  shown,  is  not  true,  for  the  -reason  that  their  testi- 
mony was  negative  merely,  and   those  who  testify  for  the 
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plaintiff  swear  affirmatively  that  they  saw  the  appellant 
strike  the  appellee,  which,  if  believed  by  the  jury,  was 
decisive  of  the  only  issue  raised  by  the  pleadings.  There 
was  a  large  crowd  of  excited  men  and  boys  gathered  at 
the  race  course  in  Maquon  at  the  time  of  the  alleged  diffi- 
culty. Several  fights  seem  to  have  been  going  on  about 
the  same  time.  In  the  melee  it  is  reasonably  certain  that 
appellee,  a  boy  of  sixteen  years,  was  assaulted  and  his  collar 
bone  fractured;  appellee  and  two  or  three  other  witnesses 
swear  positively  that  appellant  is  the  man  who  committed 
the  assault.  Appellant  denies  this  and  a  large  number  of 
persons  who  were  in  the  crowd  swear  they  did  not  see 
appellant  assault  appellee.  This  mere  negative  testimony 
seems  not  to  have  overcome  in  the  minds  of  the  jury  the 
positive  affirmative  testimony  for  the  plaintiff,  and  we  are 
not  inclined  to  find  otherwise  on  the  facts.  Finding  no 
error  in  the  record  the  judgment  is  affirmed. 


Sanitary  District  of  Chicago  v.  Esther  Jane  Pearce, 

1.  Evidence— Consideration  in  Deed  Prima  Facie  Evidence  of  Price 
Paid  for  Land.— In  an  action  brought  to  recover  for  damages  caused  to 
land  by  an  ovei-flow  of  water,  a  warranty  deed  of  the  land  executed 
shortly  before  the  damage  was  inflicted,  is  admissible  as  prima  facie 
proof  that  the  grantor  received  the  price  named  therein  for  the  land  at 
the  time  of  the  conveyance. 

2.  SA-suK—Cei'HJied  Copy  of  Record  of  Another  Suit  Pending  in 
Another  Court  Properly  Excluded.— A  certified  copy  of  the  records  of 
the  Supreme  Court  of  the  United  States  in  another  case  still  pending  in 
that  court  is  properly  excluded. 

3.  Dam  AGES— il/easMrc  of  Where  Landj,  is  Overflowed  by  Water,  —The 
measure  of  damages  where  land  is  overflowed  by  water  is  the  difference 
between  the  fair  cash  market  value  of  the  land  before  and  after  the 
overflowing  occurred. 

4.  Appelijlte  Court  Pbactice— Potn/s  Not  Argued  Are  Waived.— 
Points  urged  as  error  but  not  argued  in  this  court  are  considered  as 
waived. 

Trespass  on  the  Case,  for  damages  to  land  by  overflowing  water. 
Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon.  Robeut  W. 
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HiLSCHER,  Judge  presiding.     Heard  in   this  court  at  the  April  term, 
1903.     Reversed  and  remanded.     Opinion  filed  October  8,  1903. 

James  Todd  and  E.  Meees,  attorneys  for  appellant. 

Charles  A.  Munkoe,  attorney  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellee  to  recover  for  permanent 
injuries  t.o  her  land,  alleged  to  have  been  caused  by  the 
overflowing  of  the  same  b}'^  water  turned  into  the  Des- 
plaines  river,  by  api^llant,  from  the  Chicago  drainage 
channel.  The  tract  is  located  on  said  river  and  contains 
about  twenty-four  acres,  some  fourteen  acres  of  which  are 
alleged  to  have  been  destroyed  for  all  beneficial  pui*|X)se 
by  the  wrongful  acts  of  appellant 

There  was  a  verdict  for  plaintiff  below  for  S3,200,  and,  a 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  for  that  amount.     Defendant  below  appeals. 

This  suit  was  commenced  January  22,  1901,  and  the  trial 
was  had  at  the  January  terra,  1903,  of  the  Circuit  Court  of 
Will  County.  Upon  the  trial  appellant  offered  in  evidence 
a  warranty  deed,  dated  July  15,  1902,  of  appellee,  Esther  J. 
Pearce,  and  her  husband,  conveying  the  land  in  question  to 
Robert  Gaylord  for  an  expressed  consideration  of  $4,307.80. 
Appellee  objected  and  appellant  was  asked  by  the  court  to 
state  the  object  of  offering  the  deed,  which  he  did,  giving 
as  one  reason  that  it  showed  the  price.  The  court  there- 
upon sustained  the  objection  and  appellant  insists  that  in  so 
doing  an  error  was  committed.  We  are  of  opinion  the  deed 
should  have  been  admitted.  It  is  an  instrument  executed 
by  the  plaintiff  in  the  suit,  and  is  x^rima  facie  proof  that 
she  received  the  price  named  therein,  for  the  land,  at  the 
time  of  the  conveyance.  Howell  v.  Moores,  127  III.  67. 
The  waters  of  the  drainage  channel  were  turned  into  the 
river  January  17,  1900,  and  the  price  named  in  the  deed 
therefore  tends  to  prove  the  value  of  the  land  after  the 
injury  was  inflicted.  No  doubt  the  recital  of  the  consider- 
voL.  ex  n 
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ation  is  only  privia  facie  and  could  be  rebutted  or  over- 
come if  not  true,  but  appellant  was  entitled  to  such  benefit 
as  the  admission  of  the  deed  may  have  given  it.  The  meas- 
ure of  damages  was  the  difference  in  the  fair  cash  market 
value  of  the  land  before  and  after  the  waters  of  the  drain- 
age channel  were  turned  into  the  river  so  far  as  the  same- 
was  affected  by  the  actions  of  appellant  complained  of,  and 
the  deed  if  admitted  would  have  strongly  tended  to  show  that 
ap|)ellee  was  injured  much  less  than  the  sum  awarded  by 
the  jury.  In  fact  a  consideration  of  all  the  evidence  admit- 
ted, leaving  out  the  deed,  inclines  us  to  the  belief  that  the 
verdict  was  very  high  for  the  damages  proven,  therefore 
the  exclusion  of  the  deed  must  have  materially  injured  the 
cause  of  the  appellant. 

Appellant  contends  that  the  court  also  erred  in  refusing 
to  admit  in  evidence  the  certified  copy  of  the  records  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  the  State 
of  Missouri  v.  The  State  of  Illinois  and  the  Sanitary  Dis- 
trict of  Chicago.  We  are  of  opinion  that  this  record  was 
properly  excluded,  and  our  reasons  therefor  are  set  forth 
in  the  case  of  The  Sanitary  District  of  Chicago  v.  Joliet 
Pioneer  Stone  Company,  in  which  we  file  an  opinion  this 
day,  and  where  the  same  question  arose. 

Appellant  also  insists  that  the  court  should  not  hkve 
sustained  an  objection  made  by  appellee,  to  the  admission  in 
evidence  of  the  permit  of  the  Secretary  of  War  of  the 
United  States,  to  admit  the  waters  of  the  Chicago  river  into 
the  Sanitary  District  channel.  While  appellant  claims  the 
ruling  was  erroneous,  he  does  not  argue  the  question  or 
])resent  any  reason  why  the  permit  should  have  been  admit- 
ted. The  question  is  therefore  waived.  Pennsylvania  Co. 
V.  Bond,  202  111.  95;  Harding  v.  The  People,  202  111.  122. 

We  also  hold  that  the  two  instructions  given  for  appellee 
were  properly  given  and  that  the  court  did  not  err  inrefus- 
ini^:  the  last  instruction  offered  b}^  appellant,  as  the  same 
was  confusing  and  sufficiently  covered  by  other  instructions 
given. 

For  the  error  in  refusing  to  admit  the  deed  above  referred 
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to,  however,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Upon  a  petition  for  a  rehearing  the  following  additional 
opinion  was  filed. 

Opinion  per  Cdriam. 

A  petition  for  a  rehearing  having  been  presented  and 
considered,  we  take  this  opportunity  to  give  further  expres- 
sion to  our  views,  notwithstanding  said  petition  has  this 
day  been  withdrawn  by  appellee. 

The  cases  cited  by  appellee  in  said  petition  are  where 
proof  was  offered  of  sales  of  other  lands  claimed  to  be 
similarly  situated  to  that  involved  in  the  litigation.  We 
consider  those  cases  not  applicable  here,  for  the  reason  that 
thig  is  a  deed  of  the  very  property  in  litigation,  made  after 
the  injury  had  been  inflicted,  and  executed  by  the  plaintiff 
herself.  It  contains  an  admission  over  her  signature  that 
after  this  injury  was  inflicted  she  sold  the  land  for  a  much 
larger  sum  than  her  witnesses  testified  it  was  then  worth. 
Where  the  deed  is  by  the  plaintiff  herself,  conveying  the  land 
whose  value  is  the  subject  of  the  inquiry,  we  are  of  opinion 
that  the  opposite  party  offering  it  against  plaintiff,  is  not 
bound  to  first  show  it  was  a  lona  fide  sale  without  com- 
pulsion on  either  party.  As  against  the  grantor  in  the 
deed,  the  transaction  is  presumably  what  it  appears  to  be 
upon  the  face  of  the  instrument.  If  facts  exist  by  reason 
of  which  the  consideration  named  in  the  deed  exceeded 
the  real  value  of  the  land  at  that  time,  those  facts  are 
peculiarly  within  the  knowledge  of  the  plaintiff,  the  grantor 
therein,  and  not  likely  to  be  known  to  the  defendant,  a 
stranger  to  that  transaction.  On  rebuttal,  plaintiff  would 
have  been  entitled  to  show  any  facts  which  would  tend  to 
weaken  or  explain  away  \he  prima  facie  force  of  the  deed 
as  proof  of  what  these  premises  were  worth  after  the  land 
had  been  overflowed.  Springer  v.  City  of  Chicago,  135 
111.  552. 
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1.  Master  AND  Servant— Misfer  Bound  to  Use  Ordinary  Care  to 
Prevent  Injury  to  the  Servant— The  general  rule  of  the  common  law- 
is  that  the  master  is  bound  to  use  ordinary  and  reasonable  care  to  pre- 
vent injury  to  the  servant  in  the  course  of  his  employment,  and  if  he 
fails  to  do  so,  and  the  servant  is  injured  in  consequence  thereof,  the 
master  will  be  answerable  for  the  damages  resulting  from  such  injury, 
unless  the  servant  assumes  the  risk,  or  his  own  negligence  contributes 
to  the  injury. 

2.  Same— Jlfasfcr  Must  Furnish  Reasonably  Safe  Appliances  and  a 
Safe  Place  in  Which  to  Work, — The  master  is  bound  to  use  reasonable 
care  to  provide  his  servant  with  reasonably  safe  appliances  with  which 
to  perform  his  labor  and  a  reasonably  safe  place  in  which  to  work. 
This  rule  applies  notwitlistanding  the  work  may  be  the  wrecking  of 
buildings  damaged  by  fire. 

8.  Same— *Smc/i  Duty  to  be  Considered  in  View  of  the  Character  of 
the  Work  and  Hazards  of  the  Employment. — The  duty  of  the  master  to 
furnish  the  servant  with  safe  appliances  and  a  safe  place  in  wliich  to 
work  is  always  to  be  considered  in  view  of  the  character  of  work  to  be 
performed  and  the  ordinary  hazards  of  the  employment. 

4.  Same— HTi^n  Risks  Involved  in  Carrying  Out  Master's  Orders  Are 
Asaumed  by  the  Servant. — Risks  involved  in  carrying  out  the  master's 
ordei-s  are  not  assumed  by  the  servant  unless  the  danger  is  so  obvious 
and  threatening  that  no  prudent  man  would  undertake  it. 

5.  Satae— Servant  Does  Not  Assume  Risk  of  Master's  Negligence,— 
If  in  discharging  his  duty,  the  servant  is  injured  through  the  negli- 
gence of  the  master,  the  latter  is  liable. 

6.  Same— Servarif  May  Assume  that  Master  Will  Perform  His  Duty, 
—The  servant  has  a  right  to  assume  that  the  master  will  perform  his 
legal  duty  toward  his  servant. 

7.  Same— Knowledge  of  Dangerous  Condition  of  Things  on  Part  of 
Seriruit  WHll  Not  Be  Presumed.— The  burden  of  proof  of  the  servant's 
knowledge  of  danger  is  on  the  master,  and  unless  it  appears  from  the 
evidence  that  he  had  such  knowledge,  it  will  not  be  presumed. 

8.  Instructions— -4s  to  Credibiliiy  of  Witnesses.— An  instruction 
that  the  credibility  of  the  witnesses  is  a  question  exclusively  for  the  jury, 
that  the  law  is,  that  where  a  number  of  witnesses  testify  directly  oppo- 
site to  each  other,  the  jury  are  not  bound  to  regard  the  weight  of  the 
evidence  as  evenly  balanced,  but  have  a  right  to  determine  from 
the  appearance  of  the  witnesses  on  the  stand,  their  manner  of  testify- 
ing, their  apparent  candor  and  fairness,  or  lack  thereof,  the  reason- 
ableness or  unreasonableness  of  the  story  told  by  them,  their  apparent 
intelligence  or  lack  of  intelligence,  and  from  all  the  surrounding  cir- 
cumstances appearing  on  the  trial  which  witnesses  are  more  worthy  of 
credit,  and  to  give  credit  accordingly,  is  proper. 


Second  District — April  Term,  1903.       697 

Pressed  Steel  Car  Co}  v.  Hefath. 

Trespass  ou  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Cu-cuit  Court  of  Will  County;  the  Hon.  Dorrance  Dibell,  Jud^e 
presiding.  Heard  in  this  court  at  the  April  term,  1903.  Aflarraed. 
Opinion  filed  October  8, 1903. 

Walker  &  Payne  and  Edward  E.  Nadelhoffer,  attor- 
neys for  appellant;  E.  0.  Lindley,  of  counsel. 

J.  L.  O'DoNNELL  and  Barr,  Barr  &  Barr,  attorneys  for 
appellee. 

Mr.  Justice  »Vicker8  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  the  plaintiff  as  adminis- 
trator of  H.  W.  Smith,  against  the  defendant  below,  for  the 
negligent  killing  of  plaintiff's  intestate  on  February  2(5, 
1901.  The  case  was  tried  in  the  Circuit  Court  of  Will 
County  resulting  in  verdict  of  $2,000  in  favor  of  the  plaint- 
iff. A  motion  for  a  new  trial  was  made  and  overruled  and 
the  defendant  excepted  and  brings  the  record  here,  assign- 
ing that  the  court  erred  in  overruling  a  motion  to  direct  a 
verdict  for  the  defendant,  and  to  the  giving  of  instructions 
for  appellee.  The  facts  necessary  to  an  understanding  of 
the  case  are  as  follows : 

A  large  factory  building  belonging  to  the  appellant  had 
been  so  damaged  by  fire  that  it  became  necessary  to  take 
what  remained  of  the  roof  down.  The  building  was  three 
hundred  and  twenty  feet  long  east  and  west  and  eighty 
feet  wide.  The  roof  was  a  double  gabled  roof,  the  gables 
beinff  in  the  east  and  west  ends.  The  roof  was  so  con- 
structed  that  there  was  a  valley  running  the  entire  length 
of  the  building.  This  valley  was  constructed  of  galvanized 
iron,  and  was  about  two  feet  wide  and  six  inches  deep. 
The  roof  was  made  by  sheeting  fastened  to  rafters  which 
ran  east  and  west  and  rested  on  trusses  placed  twenty  feet 
apart.  The  sheeting  was  covered  with  corrugated  iron. 
The  trusses  rested  on  the  wall  at  one  end  and  on  columns  in 
the  center.  The  rafters  were  set  in  niches  in  the  trusses. 
From  one  column  to  another  on  either  side  was  called  a 
section. 

At  the  time  of  the  accident  which  caused  the  death  of 


598  Appellate  Courts  of  Illinois. 

Vol.  110.]  Pressed  Steel  Car  Co.  v.  Herath. 

plaintiff's  intestate  the  appellant  had  a  force  of  men  engaged 
in  taking  down  the  roof  under  the  direction  of  Williams, 
who  was  foreman  of  what  is  called  the  floor  gang;  The 
roof  was  taken  down  in  sections.  The  carpenters  would 
go  above  with  saws  and  hatchets,  cut  loose  one  end  of  the 
rafters  from  the  truss,  thus  allowing  the  loose  end  to  sa^ 
down  and  by  its  weight  pull  the  rafters  out  of  the  niches 
on  the  other  end,  causing  a  section  to  fall  to  the  floor  below. 
The  floor  gang  would  then  clear  away  the  debris  and 
another  section  would  be  cut  down.  The  deceased  belonged 
to  the  floor  gang  but  had  not  worked  there  before  the 
morning  of  the  accident,  which  happened  about  eleven 
o'clock  in  the  forenoon.  The  roof  had  all  been  taken  down 
except  two  sections  at  the  west  end  of  the  south  wing. 
The  work  of  taking  down  the  roof  began  at  the  east  and 
proceeded  west  section  by  section  until  all  had  been  taken 
down  except  two  sections  next  to  the  west  end  on  the 
south  side.  When  the  third  section  from  the  west  came 
down  a  portion  of  the  valley  opposite  section  three  failed 
to  come  down.  After  the  rubbish  from  section  three  was 
cleared  away  by  the  floor  gang,  the  foreman,  Mr.  Williams, 
ordered  the  floor  gang  to  pull  on  a  rope  that  was  attached 
to  the  remaining  portion  of  the  valley  that  was  still  hang- 
ing opposite  the  place  where  section  three  had  been.  The 
rope  was  about  130  to  150  feet  long.  Before  the  pulling 
began,  section  two  had  been  cut  loose  by  the  carpenters, 
but  had  not  fallen,  and  the  supposition  is  that  the  hanging 
portion  of  the  valley  in  some  way  held  section  two  in  place. 
Section  two  had  been  cut  loose  by  the  direction  of  fore- 
man Williams,  and  it  is  not  shown  that  the  deceased  knew 
that  section  two  had  been  cut  loose.  By  direction  of  fore- 
man Williams,  the  floor  gang,  composed  of  seven  men, 
including  the  deceased,  first  pulled  south,  and  failing  to 
break  loose  the  hanging  valley  after  some  three  or  four 
pulls,  Williams  commanded  the  men  to  change  position  and 
pull  west  toward  the  west  door.  This  order  was  obeyed  and 
the  men  made  three  or  four  pulls,  pulling  each  time  when 
foreman  Williams  gave  the  order  to  pull.     Some  of  the 
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men  were  under  section  one  and  some  under  section  two. 
Suddenly  a  cracking  noise  was  heard  above  and  that  part 
of  section  two  next  to  the  ridge  pole  came  down,  the  east 
end  striking:  the  floor  first.  The  section  pitched  west,  and 
the  deceased,  Henry  Smith,  was  caught  under  the  northwest 
corner  of  the  section  and  killed.  At  the  sound  of  the  fall- 
ing section  all  the  men  ran  west  and  all  of  them  reached  a 
place  of  safety  except  the  deceased,  Smith.  The  witnesses 
are  not  agreed  whether  Smith  ran  any  distance  or  whether 
he  merely  started  to  run  and  tripped  and  fell  before  he 
was  struck.  Itis  shown  that  there  were  four  bunches  of 
copper  wire  and  several  large  bars  of  iron  on  the  floor  near 
where  Smith's  body  was  found,  which  may  have  caused 
him  to  trip  and  fall.  It  is  shown  that  the  wire  and  bars  of 
iron  had  been  there  three  or  four  days  before  the  accident. 
The  deceased  had  only  assisted  in  taking  down  one  section 
before  he  was  killed  and  the  manner  of  taking  it  down  was 
by  use  of  a  pole  called  a  gin-pole,  which  was  lashed  to  the 
truss  and  ropes  attached  to  it,  which  when  pulled  would 
cause  the  rafters  to  slip  out  of  place  at  the  ends  and  the 
section  would  fall  of  its  own  weight.  The  pulling  on  the 
rope  attached  to  the  gin-pole  and  on  the  one  fastened  to 
the  gutter  or  valley  were  difi'erent  in  the  manner  of  the 
work  arid  for  a  different  purpose,  and  while  foreman  Will- 
iams testifies  that  he  expected  section  two  to  fall  as  a  result 
of  pulling  on  the  valley  opposite  the  place  where  section 
three  had  been,  it  does  not  appear  that  the  decaased  was 
informed  that  section  two  had  been  cut  loose,  much  less 
that  it  was  likely  to  fall. 

The  declaration  is  in  three  counts.  The  first  charges  the 
defendant  with  a  violation  of  its  duty  to  exercise  rea- 
sonable care  to  provide  plaintiff's  intestate  with  a  reasonably 
safe  place  in  which  to  perform  his  duty,  and  with  a  viola- 
tion of  the  duty  of  the  defendant  not  to  expose  plaintiff's 
intestate  to  unnecessary  danger  in  and  about  the  perform- 
ance of  his  work. 

The  second  count  charges  a  violation  of  the  duty  of  the 
defendant  to  exercise  reasonable  care  to  furnish  plaintiff's 
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Intestate  with  a  reasonably  safe  place  to  work  and  with  a 
failure  to  furnish  reasonably  safe  and  suitable  braces  to 
keep  that  portion  of  the  roof  under  which  the  de- 
ceased was  required  to  work  from  falling,  while  deceased 
was  there  engaged  in  carrying  out  the  orders  of  the  defend- 
ant, and  a  failure  to  keep  the  floor  where  the  plaintiff's 
intestate  was  engaged  in  pulling  at  the  rope  free  and  clear 
of  obstructions. 

The  third  count  contains  the  same  averment  as  to  the 
duty  to  furnish  a  reasonably  safe  place  for  deceased  to  work 
and  not  to  expose  him  to  unnecessary  danger  as  the  first, 
and  contains  also  the  further  averment  that  the  defendant, 
by  its  foreman,  ordered  the  deceased  from  a  place  of  safety 
into  a  place  of  danger;  that  the  danger  was  known  to  the 
defendant's  foreman  and  unknown  to  plaintifFs  intestate. 

The  first  assignment  of  error  is  that  the  court  erred  in 
refusing  to  take  the  case  from  the  jury,  and  appellant's 
counsel  have  made  a  very  able  argument  in  support  of  this 
contention.  The  argument  is  that  because  the  work  in 
which  pluintifT's  intestate  was  engaged  was  the  demolition 
of  a  building  and  therefore  necessarily  dangerous,  that  the 
master  is  in  all  such  cases  absolved  from  the  duty  to  furnish 
the  servant  a  reasonably  safe  place  in  which  to  perform  his 
work,  and  numerous  cases  are  cited  which  seem  to  support 
that  contention.' 

The  general  rule  of  the  common  law  is  that  the  master  is 
bound  to  use  ordinary  and  reasonable  care  to  prevent  injury 
to  the  servant  in  the  course  of  his  employment  and  if  he 
fails  to  do  so,  and  the  servant  is  injured  in  consequence 
thereof;  the  master  will  be  answerable  for  the  damages 
resulting  from  such  injury,  unless  the  servant  assumes  the 
risk  or  his  own  negligence  contributes  thereto.  Am.  & 
Eng.  Ency.,  Vol.  20,  54,  (2d  Ed.),  and  cases  there  cited.  Sub- 
ject to  the  limitation  of  the  foregoing  rule  respecting  the 
assumption  of  the  risk  by  the  servant,  this  rule  of  the  com- 
mon law  is  applicable  to  all  cases  and  under  all  circum- 
stances where  the  common  law  prevails  and  the  relation  of 
master  and   servant  exists.     Growing  out  of  this  general 
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duty  of  the  master  to  the  servant,  it  has  accordingly  become 
the  settled  h\w  that  the  master  is  bound  to  use  reasonable 
care  to  provide  his  servant  with  reasonably  safe  appliances 
with  which  to  perform  his  labor,  and  a  reasonably  safe 
place  in  which  to  work.  Am.  &  Eng.  Ency.,  Vol.  20,  p.  55, 
(2d  Ed.);  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Holman,  155  III.  21; 
III.  Steel  Co.  V.  Schyraanowski,  U)2  III.  447;  Consolidated 
Coal  Co.  V.  Ilaenni,  146  111.  614;  Ilines  Lumber  Co.  v.  Ligas, 
172  111.  315;  Offutt  v.  World's  Col.  Ex.  Co.,  175  111.  472; 
Ross  V.  Shanley,  185  III.  390. 

This  duty  is  always  to  be  considered  in  view  of  the  char- 
acter of  work  to  be  performed  and  the  ordinary  hazards  of 
the  employment.  Libby,  McNeill  &  Libby  v.  Scherman,  146 
III.  540;  Tan  tzar  v.  Tilly,  Foster  Iron  Co.,  99  N.  Y.  368;  St. 
L.,  A.  &  T.  H.  R.  R.  Co.  v.  Holman,  supra.  Expressions  can 
be  found  in  the  opinions  of  the  Appellate  Court  which  seem 
to  sustain  the  contention  of  the  appellant  that  these  general 
rules  of  the  common  law  are  not  applicable  to  a  case  where 
the  work  to  be  performed  is  the  dismantling, of  a  building, 
but  when  it  is  remembered  that  the  Appellate  Court  is 
required  to  pass  on  controverted  questions  of  fact  as  well 
as  questions  of  law,  all  such  expressions  should  be  under- 
stood as  a  statement  of  a  conclusion  of  fact  in  the  case 
before  the  court,  rather  than  the  announcement  of  a  general 
rule  of  law.  In  such  cases  the  Appellate  Court  is  exercising 
precisely  the  same  functions  as  a  jury,  only,  unlike  the  jury, 
giving  its  reasons  for  its  conclusions,  and  it  is  this  blending 
of  the  function  of  the  court  and  jury  that  sometimes  mis- 
leads counsel  into  the  supposition  that  the  court  has  declared 
the  result  of  purely  controverted  questions  of  fact  as  con- 
clusions of  law.  Applying  this  distinction  it  will  be  found 
that  the  cases  relied  on  by  appellant  as  establishing  his  con- 
tention are  not  inconsistent  with  the  general  duty  of  the 
master  to  use  reasonable  care  to  avoid  injury  to  his  servant, 
and  to  furnish  him  reasonably  safe  appliances  and  a  reason- 
ably safe  place  to  perform  his  labor,  having  in  view  the 
character  of  the  work  and  the  ordinary  and  usual  hazards 
attending  the  same,  even  though  the  work  be  the  demol- 
ishing of  buildings  or  other  structures. 
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Again,  in  the  case  at  bar  it  is  charged  in  the  third  count 
of  the  declaration  and  the  proof  tended  to  establish  that 
the  plaintiff's  intestate  was  ordered  by  foreman  Williams 
into  a  place  of  known  danger  of  which  deceased  was  io^no- 
rant,  without  giving  deceased  any  warning  of  the  danger; 
and  if  the  jury  found  the  facts  as  stated  in  this  count,  which 
under  the  evidence  might  well  be  so  found,  the  defendant 
would  bo  liable.  Risks  involved  in  carrying  out  the  mas- 
ter's orders  are  not  assumed  by  the  servant  unless  the  danger 
is  so  obvious  and  threatening  that  no  prudent  man  would 
undertake  it.     Wood  on  Master  and  Servant,  Sec.  387. 

The  servant  does  not  stand  on  the  same  footing  as  the 
master.  The  master  commands  and  it  is  the  primary  duty 
of  the  servant  to  obey,  and  if  in  discharging  this  duty  the 
servant  is  injured  through  the  negligence  of  the  master, 
reason  and  authority  concur  in  requiring  compensation. 
Patterson  v.  Pittsburg,  etc.,  R.  R.  Co.,  76  Penn.  389. 

That  the  danger  was  not  of  that  obvious  and  immediate 
character  which  no  prudent  man  would  risk  is  shown  by 
the  fact  that  the  six  other  fellow-workmen  unhesitatingly 
proceeded  with  Smith  to  carry  out  the  order  of  the  fore- 
man, Williams  was  there  as  a  vice-principal;  he  gave 
orders  and  his  orders  were  obeyed.  No  claim  is  ma<le  that 
he  was  in  any  sense  a  fellow-servant  with  Smith.  It  was  his 
duty  to  know  that  the  place  into  which  he  ordered  the 
deceased  was  reasonably  safe,  or  at  least  to  give  warn- 
ing of  all  such  dangers  as  were  known  to  him,  and  the 
deceased  had  a  right  to  rely  on  the  assumption  that  this 
duty  would  be  performed.  Ross  v.  Shanley,  185  III.  390,  and 
case  there  cited. 

If  it  be  said  that  the  deceased  had  knowledge  of  the  dan- 
gerous condition  of  things  which  caused  his  injury,  it  is 
sufficient  to  reply  that  the  defendant  has  wholly  failed  to 
prove  such  knowledge  on  the  part  of  the  deceased  and  the 
burden  of  proving  this  is  on  the  appellant,  and  unless  it 
appears  from  the  evidence  that  he  had  such  knowledge 
it  will  not  be  presumed.  City  of  LaSalle  v.  Kostka,  190 
III.  130;  Wabash,  St.  Louis  &  Pacific  Ry.  Co.  v.  Shacklet, 
105  111.  364. 
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There  was  no  error  in  refusing  to  direct  a  verdict  for  the 
defendant. 

Complaint  is  made  that  instruction  number  4  given 
for  appellee  is  erroneous.     The  instruction  is  as  follows: 

"The  court  instructs  the  jury  that  the  credibility  of  the 
witnesses  is  a  question  exclusively  for  the  jury,  and  the  law 
is,  that  where  a  number  of  witnesses*  testify  directly  oppo- 
site to  each  other,  the  jury  are  not  bound  to  regard  the 
weight  of  the  evidence  as  evenly  balanced.  The  jury  have 
a  right  to  determine  from  the  appearance  of  the  witnesses 
on  the  stand,  their  manner  of  testifying,  their  apparent  can- 
dor and  fairness,  or  lack  thereof,  the  reasonableness  or 
unreasonableness  of  the  story  told  by  them,  their  apparent 
intelligence  or  lack  of  intelligence,  and,  from  all  the  sur- 
rounding circumstances  appearing  on  the  trial,  which  wit- 
nesses are  more  worthy  of  credit,  and  to  give  credit 
accordingly." 

This  instruction  is  not  open  to  any  criticism,  and  a  simi- 
lar instruction  has  been  approved  by  our  Supreme  Court  in 
City  of  LaSalle  v.  Kostka,  supra.  The  objection  to  instruc- 
tion number  3  is  equally  untenable.  Finding  no  error  in 
the  record  the  judgment  is  affirmed. 

Appellee,  under  the  rules,  furnished  a  supplementary 
abstract  of  the  record.  Upon  an  examination  of  the  abstract 
furnished  by  appellant  we  are  of  the  opinion  that  the  appel- 
lee was  justified  in  furnishing  the  supplementary  abstract 
and  that  the  costs  thereof  should  be  taxed  to  appellant. 

Mr.  Presiding  Justice  Dibell  took  no  part  in  the  decision 
of  this  case,  he  having  presided  at  the  trial  in  the  court 
below. 
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1.  Appellate  Court  Practice — Where  Trial  is  by  Court  and  No 
Propositions  of  Law  Are  Subrnitted.— Where  the  cause  is  tried  by  the 
court  without  a  jury  and  no  propositions  of  law  are  submitted  to  tlie 
court  for  itP  rulings,  the  record  presents  no  questions  of  law  for  the 
consideration  of  this  court 
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2.  Same— C7erfc  Has  No  Power  to  Certify  What  Exceptions  Were 
Taken  on  tlie  Trial  of  a  Cause. — It  is  not  within  the  power  of  the  clerk 
to  certify  what  exceptions  were  taken  on  the  trial  of  a  cause.  This  can 
only  be  done  by  the  presiding  judge,  by  a  bill  of  exceptions. 

Transcript  from  Justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Whiteside  County;  the  Hon.  Frank  D.  Ramsay,  Ju.li;e  pr^- 
sidin/a:.  Heard  in  this  court  at  the  April  term,  1903.  Affirmed.  Opin- 
ion filed  October  8,  1903. 

H.  C.  Ward,  attorney  for  appellant. 
L.  T.  Stocking,  attorney  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  appellee  against  appellant 
before  a  justice  of  the  peace  to  recover  the  expense  of  re- 
building, by  appellee,  what  is  claimed  to  be  appellant's  por- 
tion of  a  division  fence,  between  the  lands  of  the  respective 
parties.  Appellee  recovered  before  the  justice  of  the  peace 
and  appellant  appealed  to  the  Circuit  Court,  where  a  judg- 
ment was  again  rendered  in  favor  of  appellee  for  the  same 
amount  as  was  rendered  before  the  justice  of  the  peace, 
and  the  appellant  brings  the  cause  here  by  appeal. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
bill  of  exceptions  does  not  contain  any  recital  as  to  what 
the  findings  and  judgment  of  the  court  were  nor  any  excep- 
tion thereto.  No  propositions  of  law  were  submitted 
to  the  court  for  its  rulings,  and  the  record,  therefore,  pre- 
sents no  question  for  our  consideration.  In  the  transcript 
of  the  proceedings,  prepared  by  the  clerk  of  the  Circuit 
Court,  it  is  recited  that  the  appellant  excepted  to  the  find- 
ing and  judgment  of  the  court.  It  is  not  within  thie  power 
of  the  clerk  to  certify  what  exceptions  were  taken  on  the 
trial  of  a  cause.  This  can  only  be  done  by  the  presiding 
judge,  by  a  bill  of  exceptions. 

Upon  this  question  the  Supreme  Court  said,  in  People  v. 
C.  &  N.  W.  Ry.  Co.,  200  111.  289  : 

"  It  does  not  appear  from  the  bill  of  exceptions  that  an 
objection  was  preferred  or  any  exception  taken  to  the  finding 
and  judgment  of  the  trial  court.     In  the  transcript  of  the 
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proceedino:s  prepared  by  the  clerk  of  the  County  Court  it  is 
recited  that  the  appellant  collector  excepted  to  the  ruling 
and  judgment  of  the  court  sustaining  the  objections  of  the 
appellee  company.  This  action  of  the  clerk  is  extra-official. 
The  authority  to  certify  that  an  objection  was  made  and 
exception  taken  to  the  action  of  the  court  in  entering  judg- 
ment rested  in  the  presiding  judge  of  the  court,  not  in  the 
clerk.  Such  an  objection  can  only  be  preserved  and 
brought  to  our  judicial  notice  by  being  incorporated  into 
the  bill  of  exceptions. 

"  It  is  immaterial  that  the  recitals  in  the  orders  entered 
by  the  clerk  may  sho\v  exceptions  to  the  judgment,  and 
the  submission  and  rulings  thereon  of  propositions  of  law 
under  the  forty-second  section  of  the  Practice  act.  These 
are  matters  that  can  only  become  a  part  of  the  record  by 
being  incorporated  in  the  bill  of  exceptions,  and  the 
clerk's  recitals  in  that  respect  are,  therefore,  extra-official, 
and  of  no  legal  eflfect."  Gould  v.  Howe,  127  111.  251,  and 
cases  cited. 

No  question  being  presented  to  us  by  this  record  for  our 
consideration  the  judgment  is  affirmed. 


Henrietta  H,  Starrett  v.  Noel  Brosseaa5  Executor. 

1,  Attorney  and  Client— Lato  Does  Not  Prohibit  an  Attorney  from 
Dealing  with  His  Clients,— The  law  does  not  prohibit  an  attorney, 
agent  or  trustee,  from  dealing  with  his  clients,  principal  or  cestui  que 
trust;  such  contracts,  if  open,  fair  and  honest,  wlien  delibei*ately  made, 
are  as  valid  as  contracts  made  between  other  parties. 

2.  Appellate  Court  FRkCTiCE— Assignments  of  Error  Not  Argued 
.  Are  iratved. —Assignments  of  error  not  argued  in   this  court  are  con- 
sidered as  waived. 

Appeal  from  Probate.— Appeal  from  the  Circuit  Court  of  Kanka- 
kee County;  the  Hon.  John  Small,  Judge  presiding.  Heard  in  this 
court  at  the  April  term,  1903.     Affirmed.     Opinion  filed  October  8,  1903, 

J.  Starrett,  attorney  for  appellant. 

H.  K.  &  H.  n.  Wheeler,  attorneys  for  appellee. 

Mr.  Justice  Viokers  delivered  the  opinion  of  the  court. 
George  V.  Huling  died  testate  on  December  23,  1894, 
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leavincr  an  estate  estimated  at  $780,000,  but  which  on  final 
settlement  proved  to  be  $760,546.70. 

Truman  and  Milo  C.  Huling,  brothers  of  decedent,  were 
made  executors  of  the  will;  the  former  resided  at  Kan- 
kakee, and  had  been  the  partner  of  decedent  in  the  loan 
business  for  a  long  period  of  time.  Milo  C.  resided  at 
Bennington,  Vt. 

By  the  will  the  widow  was  to  receive  $180,000  in  personal 
property  and  the  homestead.  Five  thousand  dollars  to  the 
Ladies'  Library,  $5,000  to  the  Episcopal  Church  and  $2,000 
to  the  Cemetery  Association  were  all  of  the  specific  bequests 
made,  and  the  residue  of  the  estate  was  bequeathed  to  ten  of 
his  nephews  and  nieces,  share  and  share  alike.  The  widow 
elected  to  take  under  the  will  and  was  paid  in  full  within  a 
few  days  after  the  executors  qualified.  The  estate  consisted 
largely  of  notes,  stocks  and  bonds,  a  small  amount  of  cash 
on  hand  and  about  $67,000  in  real  estate.  The  legatees  all 
being  adults,  the  settlement  of  the  estate  was  made  ami- 
cably between  themselves  without  the  direction  of  the 
County  Court.  No  inventory  was  filed  of  the  personal 
estate. 

With  the  consent  of  the  legatees,  there  was  a  distribution 
in  kind  and  there  was  an  allotment  to  each  of  the  ten  resid- 
uary legatees  of  notes,  bonds,  stocks  and  cash  of  $50,209. 
The  personal  assets  were  divided  by  the  executors  into  ten 
lots  and  one  awarded  to  each  of  the  ten  residuary  legatees. 
This  distribution  was  made  and  the  amount  delivered  to  the 
several  legatees. 

At  the  suggestion  of  Truman  Iluling,  the  legatees  left 
their  securities  in  his  hands  for  collection,  the  proceeds 
being  by  him  collected  and  remitted  to  the  legatees  from 
time  to  time.  In  order  to  meet  the  convenience  of  the 
legatees'  requests  for  cash  payments  and  also  with  a  view 
of  extending  leniency  to  the  clients,  Truman  Huling . 
advanced  large  sums  of  cash  to  the  legatees,  and  took  notes 
in  his  hands  to  reimburse  himself.  Within  less  than  four 
months  after  the  death  of  his  brother  there  had  been  paid 
in  cash  to  the  legatees  above  $95,000,  a  portion  of  which 
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had  been  collected,  but  a  large  amount  had  been  furnished 
by  Truman  Iluling.  In  making  the  distribution  to  Mrs. 
H.  H.  Starrett,  one  of  the  legatees,  it  was  discovered  that 
a  mistake  had  been  made  and  she  was  charged  with  the 
receipt  of  four  notes  aggregating  about  $5,000.  These 
notes  are  known  as  the  Erzinger  notes  and  the  Fortin  note. 
These  notes  were  listed  in  a  book  by  Truman  Huling  and 
the  book  delivered  to  her  as  a  memorandum  of  the  notes 
left  for  collection  with  Truman  iluling.  In  her  corre- 
spondence and  dealings  with  her  uncle  she  referred  to  this 
book  containing  a  copy  of  the  notes  supposed  to  belong  to 
her.  In  an  inquiry  made  respecting  her  aifairs  she  referred 
to  the  Erzinger  and  Fortin  notes.  This  brought  the  mat- 
ter to  the  attention  of  Truman  Huling  who  immediately 
requested  her  to  forward  him  a  copy  of  her  book  of  notes, 
saying,  under  date  of  March  28,  1899,  "My  copy  book  of 
your  notes  does  not  enumerate  all  the  notes  you  claim, 
neither  do  I'  find  all  the  notes  you  mention  in  the  package 
of  notes  left  with  me  for  collection."  Much  concern  was 
manifested  by  Truman  Huling  about  the  discrepancy  in 
Mrs.  Starrett's  allotment,  and  he  set  about  trying  to  locate 
the  mistake.  Much  correspondence  followed  but  no  very 
clear  and  satisfactory  explanation  could  be  found,  but  cer- 
tain it  was,  a  mistake  had  been  made,  and  Mrs.  Starrett 
was  the  sufferer  thereby. 

Truman  Huling  took  his  books  and  papers,  went  to  Chi- 
cago and  had  a  personal  interview  with  the  claimant,  but 
what  took  place  we  can  not  know,  since  Truman  Huling  is 
dead  and  Mrs.  Starrett  is  not  competent  to  testify.  But 
that  such  interview  took  place,  is  shown  by  the  correspond- 
ence. Under  date  May  16,  1899,  Truman  Huling  in  a  letter 
to  claimant  says : 

"  However,  if  nothing  happens  I  will  call  on  you  next 
week  and  will  have  my  book  and  papers,  that  you  may  see 
for  yourself  just  how  the  matter  stands." 

Again,  in  a  letter  May  31, 1899,  to  claimant,  he  says : 

"I  am  some  better  than  when  I  last  wrote  and  will 
endeavor  to  call  at  vour  house  at  10  o'clock  Thursdav  of 
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this  week.     I  am  anxious  to  have  you  see  all  the  papers 
in  my  possession." 

Under  date  June  14,  1899,  ho  says: 

"  This  copy  book  and  envelope  are  the  same  that  I  exhib- 
ited to  you  when  last  in  Chicago." 

Further  on  in  the  same  letter  he  says: 

"  I. never  knew  until  within  a  few  weeks,  that  your  copy 
book  did  not  a«^ree  with  mine.  I  immediately  called  brother 
Milo's  attention  to  that  matter  and  requested  him  (inas- 
much as  he  had  full  copies  of  all  books  and  papers)  to  point 
out  where  the  mistake  had  occurred  and  by  whose  care- 
lessness it  W'as  made,  as  I  informed  j^ou  when  last  in  Chi- 
cago." 

So  that  it  is  reasonably  certain  that  the  claimant  had  at 
least  one  interview  in  person  with  Truman  Iluling,  at  which 
the  subject-matter  of  this  mistake  was  talked  about.  There 
were  nine  notes  of  $2,000  each  in  the  hands  of  Truman 
^  Iluling  belonging  to  nine  legatees,  known  as  the  Maltman 
notes.  All  the  balance  of  the  estate  appears  to  have  been 
settled  and  disbursed  to  the  legatees.  In  order  to  equalize 
Mrs.  Starrett  with  the  other  legatees,  it  was  proposed  by 
Truman  Iluling  that  each  of 'nine  legatees,  including  ilrs. 
Starrett,  contribute  $600  out  of  the  Maltman  notes  to  make 
up  the  deficiency.  This  was  agreed  to.  E.  C.  Huling,  one 
of  the  legatees,  had  been  settled  with  in  full  and  did  not 
contribute  anything.  This  arrangement  was  satisfactory 
to  all  the  parties  and  the  claimant  herein  executed  receipts 
in  full  after  she  received  the  proceeds  of  the  contribution  of 
the  legatees.  In  this  contribution  Mrs.  Starrett  reduced 
her  Maltman  note  $600.  She  files  a  claim  against  the 
estate  of  Truman  Huling  for  this  .$()00  and  for  interest 
accrued  on  the  Erzinger  notes  and  on  the  $600,  of  $791.35, 
making  a  total  of  $1,391.35.  The  County  Court  refused  to 
allow  the  claim  and  an  appeal  to  the  Circuit  Court  resulted 
in  the  same  way  and  the  claimant  has  prosecuted  a  further 
appeal  to  this  court,  and  assigns  numerous  errors,  of  which 
we  will  consider,  first,  whether  the  finding  of  the  court  in 
refusing  to  allow  the  claim  is  against  the  law  and  the  evi- 
dence.    It  is  admitted   that  there  was  a  shortage  in  the 
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amount  paid  the  claimant,  and  that  this  mistake  was  after- 
ward discovered  and  the  same  was  corrected  by  calling  on 
the  legatees  to  contribute  ^r6»  rata^'except  E.  C.  Huling,  an 
amount  suflScient  to  make  up  the  shortage.  It  is  now  con- 
tended that  this  settlement  is  not  binding  on  claimant  and 
that  she  is  entitled  to  recover,  notwithstanding  the  settle- 
ment. It  is  undoubtedly  true,  that  whether  the  relation 
of  Truman  Huling  and  the  claimant  be  regarded  as  exec- 
utor and  legatee,  or  as  principal  and  agent,  the  relation  is 
fiduciary,  and  any  settlements  or  contracts  made  by  the 
former  with  the  latter  respecting  the  subject-matter  of  the 
trust  must  be  fair  and  honest  and  free  from  fraud  to  be 
binding  when  repudiated  by  the  cestui  que  tricst  But  the 
law  does  not  prohibit  an  attornej^  agent  or  trustee  from 
dealing  with  his  clients,  principal  or  cestui  que  trust;  such 
contracts,  if  open,  fair  and  honest,  when  deliberately  made, 
are  as  valid  as  contracts  made  between  other  parties.  Herr 
V.  Pay  son,  157  111.  244,  and  cases  there  cited. 

Why  could  not  Truman  Huling  settle  with  the  claimant 
for  the  shortage  in  her  legacy  ?  It  was  his  duty  to  settle 
with  her  if  any  error  had  been  made  in  his  previous  settle- 
ments. But  it  is 'Said  he  concealed  from  her  the  fact  that 
he  claimed  the  Erzinger  and  Fortin  notes  as  his  own  prop- 
erty to  reimburse  himself  for  cash  advanced  to  the  legatees 
before  any  distribution  was  made.  There  is  no  proof  of 
such  concealment;  on  the  contrary  when  we  remember  that 
Truman  Huling,  at  his  own  suggestion  made  an  appoint- 
ment with  claimant  in  Chicago;  that  he  took  his  book  and 
papers  with  him  in  order  to  let  the  claimant  see  just  how 
the  matter  stood;  that  they  had  a  talk  about  this  matter 
of  the  Erzinger  and  Fortir\  notes,  and  that  afterward  the 
claimant  voluntarily  made  a  full  and  final  settlement  of  the 
whole  matter  and  receipted  the  decedent  in  full  for  the 
alleged  shortage,  and  then  acquiesced  in  said  settlement  for 
two  years  and  a  half,  and  until  Truman  Huling  had  died, 
we  are  constrained  to  hold  that  such  settlement  is  binding 
and  that  there  is  no  inference  or  suspicion  of  fraud  or  con- 
cealment attached  to  the  transaction.     The  matter  of  this 
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alleged  mistake  was  a  source  of  anxiety  to  Truman  Huling, 
as  is  evidenced  by  his  numerous  letters  to  the  claimant  and 
his  persistent  efforts 'to  have  it  settled  and  made  satisfac- 
tory. We  entertain  no  doubt  whatever  that  throughout 
these  entire  and  voluminous  transactions  of  Truman  Huling 
with  his  nephews  and  nieces  he  was  actuated  by  an  honest 
purpose  to  faithfully  discharge  \he  trust  that  had  been 
reposed  in  him  by  his  deceased  brother. 

Truman  Iluling  was  a  man  of  wealth  and  advanced  in 
years;  he  had  no  children  and  it  was  supposed  by  the  claim- 
ant and  other  legatees  of  George  V.  Huling  that  Truman 
had  made  a  will  similar  to  the  one  his  brother  had  made, 
and  it  is  suggested  by  Milo  Huling  in  his  evidence  that  this 
expectation  caused  the  legatees  to  acquiesce  in  the  settle- 
ment. It  is  altogether  possible  that  if  their  hopes  kept 
them  quiet,  that  their  disappointment  may  have  caused 
them  to  break  their  silence  after  the  contents  of  Truman's 
will  were  made  known.  While  the  claim  is  not  barred,  j'et 
it  is  a  circumstance  worthy  of  notice  that  the  final  settle- 
ment was  made  with  the  claimant  in  September,  1899,  and 
this  claim  was  exhibited  for  the  first  time,  April  8,  1902. 
No  valid  reason  is  shown  why  action  should  not  have  been 
taken  sooner.  We  think  the  court  did  not  err  in  finding 
against  the  claimant,  and  that  the  assignments  of  error  now 
under  consideration  are  not  sustained. 

It  is  also  assigned  as  error  that  the  court  erred  in  admit- 
ting improper  evidence,  and  in  refusing  to  admit  proper 
evidence  offered  by  appellee,  and  that  the  court  erred  in 
refusing  to  hold  some  and  modifying  other  propositions  of 
law  submitted  by  appellant  to  be  held  as  law  of  the  case 
but  in  the  ninety-seven  pages  of  brief  filed  by  appellant  it 
this  court  not  one  word  is  said  about  any  of  these  assiorn- 
ments  of  error.  They  are  therefore  waived.  Ehodes  v. 
Khodes,  172  111.  187;  Harding  v.  The  People,  202  III.  122. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Second  District — April  Term,  1903.      611 

Johnson  v.  Larcade. 


Scott  Johnson  v.  B.  D.  Larcado. 

1.  Exemptions— Be/ore  Debtor  Can  Avail  Himself  of  the  Statute 
He  Must  Comply  With  All  Its  Requirements. — Before  a  debtor  can 
avail  himself  of  the  benefits  of  his  exemptions,  under  the  statute,  he 
must  comply  with  all  the  requirements  it  makes  of  him.  One  of  the 
requirements  is,  that  after  making  his  selection  he  shall  **  deliver  the 
remainder  to  the  officer  having  the  writ." 

2.  Instructions— -4Z/oii?mgr  Greater  Damages  than  Provided  for  by 
the  Statute  Sued  Under,  Erroneou^s, — An  instruction  to  the  jury  that  if 
they  find  that  the  defendant  wrongfully  took  the  property,  and  in 
doing  so,  acted  in  a  reckless  and  wanton  manner,  then  in  assessing  the 
damages  they  were  not  limited  to  the  penalty  provided  by  the  statute 
under  which  the  action  was  brought,  but  might  allow  additional  dam- 
ages, by  way  of  punishment,  is  erroneous.  Plaintiff,  having  declared 
on  the  statute,  is  not  entitled  to  recover  the  penalty  it  prescribes  and 
an  additional  penalty  as  further  punishment. 

3.  Same— jT/ia^  it  is  the  Duty  of  the  Officer  to  Make  the  Selection  for 
the  Debtor,  Erroneous.'-An  instruction  that  it  is  the  duty  of  the  officer 
having  the  writ  to  make  the  debtor's  selection  of  articles  as  exempt,  if 
the  latter  fails  to  do  so,  is  erroneous. 

4.  Sahe— Recognizing  Right  of  Debtor  to  Make  Tioo  Selections  of 
Property  a^  Exempt,  Erroneous, —  An  instruction  recognizing  the 
right  of  the  debtor  to  make  two  selections  of  property  as  exempt,  is 
erroneous.  He  is  entitled  to  select,  as  exempt,  property  of  the  value  of 
$100,  and,  in  addition  thereto,  $300  worth,  if  the  head  of  a  family  resid- 
ing with  the  same.  The  statute  only  contemplates  one  selection,  and 
this  must  embrace  all  the  property  he  is  entitled  to  as  exempt. 

5.  Same — WJien  Not  Error  to  Refuse  Instructions  Stating  Correct 
Propositions  of  Law.— It  is  not  error  to  refuse  instructions  stating  cor- 
rect propositions  of  law  when  all  that  is  correct  is  substantially  included 
in  others  given. 

Trespass,— Appeal  from  the  County  Court  of  Livingston  County; 
the  Hon.  C.  F.  H.  Carrithers,  Judge  presiding.  Heard  in  this  court 
at  the  April  term,  1903.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 8,  1903. 

Joseph  D.  Mitchell,  attorney  for  appellant;  C.  C.  &  L. 
F.  Strawn,  of  counsel. 

Where  one  seeks  to  recover  a  heavy  penalty,  merely 
because  his  choice  has  not  been  respected,  he  must  bring 
himself  within  the  provisions  of  the  statute.  He  must  be 
the  actor  and  turn  out  or  offer  to  turn  out,  all  his  property 
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not  selected,  thus  bringing  himself  within  the  provisions  of 
the  statute.  McMaster  v.  Alsop,  85  111.  157;  Udell  v. 
Howard,  28  III  App.  124;  Griffin  v.  Maxwell,  23  lU.  App. 
405;  Biggs  v.  McKenzie,  16  III.  App.  286;  Amend  v.  Smith, 
87  111.  198. 

The  officer  having  the  execution  can  not  make  a  selection 
for  the  debtor,  nor  can  he  change  one  made  by  the  debtor 
Moffett  V.  Sheehey,  52  111.  App.  382. 

If  a  debtor  claims  property  levied  on  as  exempt,  which  is 
not  made  so  specifically,  he  must  show  that  he  is  the  head 
of  a  family  and  residing  with  the  same,  by  clear  and. satis- 
factory proof.     McMasters  v.  Alsop,  85  111.  157. 

The  statute  contemplates  but  one  selection  and  that 
selection  must  not  exceed  in  value  an  amount  equal  to  the 
amount  of  the  exemption  to  which  the  judgment  debtor  is 
entitled.  Starr  &  Curtis'  R.  S.,  1896,  Vol.  2,  p.  1889,  Sec. 
14;  Moffett  v.  Sheehey,  52  111.  App.  381. 

In  an  action  for  double  or  treble  damages  on  a  penal 
statute  vindictive  damages  can  not  be  recovered.  Penal 
damages  are  given  as  punitive  or  punitory  damages. 

A.  C.  Norton,  attorney  for  appellee. 

A  statute  exempting  propertN'^  from  levy  and  sale  is  not 
to  be  construed  strictly.  Washburn  v.  Goodheart,  88  111. 
229;  Good  v.  Fogg,  61  111.  449;  Epps  v.  Epps,  17  111.  App. 
199. 

Party  may  proceed  under  the  statute  for  double  damages, 
or  at  common  law  for  single  damages,  against  an  officer  who 
lawfully  levies  upon  and  sells  exempt  property.  Amend  v. 
Murphy,  69  111.  337,  and  cases  cited. 

If  an  officer  is  notified  by  the  debtor  that  he  claims  cer- 
tain property  as  exempt,  it  is  not  necessary  that  he  turn  out 
other  property  to  enable  him  to  maintain  an  action  against 
the  officer.     Amend  v.  Murphy,  69  111.  339. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  brought  byappellee  against 
appellant  in  the  County  Court  of  Livingston  County,  result- 
ing in  a  verdict  and  judgment  for  appellee  for  $300,  and  the 
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case  is  brought  here  by  appeal.  Appellant  was  a  constable, 
and  as  such  received  an  execution  issued  October  9,  1902, 
on  a  judgment  before  a  justice  of  the  peace  against  appel- 
lee for  $31,  On  the  same  day  he  duly  served  appellee 
with  the  execution.  On  October  11th  appellee  presented 
the  constable  with  a  sworn  schedule  of  his  personal  prop- 
erty. Afterward  appellant  selected  appraisers  and  on 
November  1st  they  appraised  the  property  scheduled  in  the 
aggregate  at$l,0S9.  Five  days  afterward  appellee  pre- 
sented the  constable  his  selection.  By  it  the  property  was 
divided  into  three  parts,  the  first  consisting  of  articles 
appraised  at  $100  and  called  "  first  selection."  The  second 
of  articles  appraised  at  $812  and  called  "^second  selection." 
The  third  of  articles  appraised  at  $105  and  called  "third 
selection."  These  three  selections  embraced  all  the  prop- 
erty scheduled,  except  one  sewing  machine,  twenty  tons  of 
straw  and  forty-two  bushels  of  oats.  Appellee  seems  to 
have  been  in  doubt  as  to  whether  he  was  the  head  of  a 
family,  residing  with  the  same  or  not,  and  attempted  to 
make  his  selections  so  as  to  avail  himself  of  the  benefit  of 
the  exemption  laws  both  as  a  single  man  and  as  the  head 
of  a  family;  the  "  first  selection"  being  made  with  a  view  to 
claiming  his  exemptions  as  a  single  man,  and  the  "  second 
selection"  as  the  head  of  a  family.  The  "  third  selection  " 
consisted  of  a  McCormick  binder  and  Budlong  disc  and 
attachments,  which  he  stated  were  not  his  but  were  loaned 
him  by  Lyons  Brothers. 

Upon  receiving  appellee's  selections,  appellant  demanded 
that  he  deliver  to  him  under  the  execution,  the  property 
scheduled  and  not  selected,  consisting  of  one  sewing 
machine,  forty-two  bushels  of  oats,  and  twenty-eight  tons 
of  straw;  also  thirty  chickens  and  six  tons  of  hay  in  the 
"second  selection."  But  the  demand  was  refused  by 
appellee,  who  stated  he  "  would  not  turn  out  anything." 
Thereupon  appellant  disregarded  all  the  selections  and 
seized  certain  property,  a  part  of  which  was  embraced  in 
the  "  first  selection,"  a  part  in  the  "  second  selection  "  and 
certain  articles  found  in  neither  selection. 
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Appellee  had  been  a  married  man,  but  for  some  time 
prior  to  the  issuing  of  the  execution  and  the  seizure  of  the 
property,  he  and  his  wife  had  not  been  living  together. 
The  evidence  shows  that  appellee  was  "  batching  "  and 
farming,  and  clearly  that  he  was  not  the  head  of  a  family, 
residing  with  the  same,  and  was  only  entitled  to  the 
exemptions  allowed  a  single  man.  By  his  "  selections  "  it 
is  apparent  that  he  attempted  to  make  sure  of  his  exemp- 
tions as  a  single  man  and  the  additional  $300  worth  of 
property  allowed  to  the  head  of  a  family,  residing  with  the 
same,  if  he  could  do  so.  It  is  clear  that  the  property 
scheduled  and  not  selected  and  also  the  property  contained 
in  the  "  second  selection  "  was  liable  to  the  execution,  and 
the  question  arises  as  to  whether  it  was  appellee's  duty 
to  deliver  to  the  constable,  upon  demand  therefor,  the 
property  liable  to  the  execution,  and  whether  upon  his 
refusal  to  do  so  the  constable  might  disregard  both  selec- 
tions arid  levy  on  property  embraced  in  either   or  both. 

By  section  14,  chapter  on  Exemptions,  Starr  &  Curtis' 
Annotated  Statutes,  it  is  made  the  duty  of  an  execution 
debtor  desiring  to  avail  himself  of  the  act,  to  make  under 
oath  "  a  schedule  of  all  his  personal  property  of  every  kind 
and  character  "  and  deliver  the  same  to  the  ^  officer  having 
the  execution  or  file  the  same  with  the  justjce  or  the  court 
wherein  the  writ  issued,  and  it  is  then  made  the  duty  of 
the  officer  having  the  execution  to  cause  the  property  to 
be  fairly  and  impartially  appraised  by  three  householders 
and  the  debtor  shall  then  select  from  the  schedule  the 
articles  he  desires*  to  retain,  not  exceeding  in  value  the 
exemptions  to  which  he  may  be  entitled,  "  and  deliver  the 
remainder  to  the  officer  having  the  writ." 

It  will  thus  be  seen  by  the  plain  language  of  the  statute 
that  it  was  the  duty  of  appellee  to  have  delivered  to  the 
constable  the  property  not  selected  at  all,  and  property 
included  in  the  "  second  selection." 

It  is  contended  by  counsel  for  appellee  that  it  was  the 
duty  of  appellant  when  notified  by  appellee  of  his  selection 
to  set  off  to  him  the  property  claimed,  and  that  he  was 
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under  no  obligation  to  deliver  any  property  to  appellant, 
and  further  that  if  it  was  appellee's  duty  to  deliver  property 
that  was  liable  to  ,the  execution;  that  duty  was  performed 
when  no  obstacles  were  interposed  in  the  way  of  the  officer 
taking  the  property. 

While  the  evidence  in  this  case  does  not  disclose  that  any 
obstacles  were  interposed  by  appellee  against  appellant's 
takiijg  property  not  selected  and  not  exempt,  yet  it  does 
appear  that  upon  request  of  appellant,  appellee  stated  to 
him  positively  that  he  would  deliver  no  property.  It  may 
be  that  the  delivery  required  by  the  statute  does  not  mean 
the  actual  moving  or  transporting  of  the  property,  yet  we 
are  of  the  opinion  that  the  execution  debtor  should  by  some 
act,  or  words  at  least,  authorize  or  consent  to  the  officer 
having  the  writ,  taking  property  not  claimed  as  exempt. 
After  making  his  selection  he  must  in  the  language  of  the 
statute  "deliver  the  remainder  to  theofficer  having  the  writ." 
This  appellee  did  not  do  when  he  expressly  stated  to  the 
officer  that  he  ''  would  not  turn  out  anything."  The  mere 
assumption  of  a  passive  attitude  in  not  putting  any  obsta- 
cles in  the  wa}^  of  the  officer  having  the  writ,  in  taking 
possession  of  property  not  exempt,  is  not  a  compliance  with 
ihe  requirements  of  the  statute. 

In  Udell  V.  Howard,  28  III.  App.  124,  Udell  was  sheriff,  and 
by  virtue  of  an  execution  against  Howard  levied  on  certain 
articles  of  personal  property.  Afterward  Howard  pre- 
sented to  the  officer  a  schedule  of  all  his  personal  property 
and  claimed  his  exemptions  as  the  head  of  a  family.  The 
sheriff  caused  the  property  to  be  appraised,  and  the  valua- 
tion placed  upon  it  was  near  $1,300.  At  the  time  the 
appraisal  was  made  the  officer  having  the  writ  inquired  of 
Howard  what  he  wanted  to  select  for  his  exemptions.  He 
named  over  nearly  $400  worth  of  the  property  levied  upon 
and  asked  the  officer  to  give  him  enough  of  375  bushels 
of  oats  levied  upon  to  make  up  the  balance.  The  officer 
believing  he  had  no  right  to  divide  the  oats  the  matter  was 
dropped  without  a  selection  being  completed,  and  the  prop- 
erty all  left  at  Howard's  place.     Afterward  and    before 
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advertising  the  property  levied  on  for  sale,  the  officer  went 
to  Howard's  house  and  told  him  he  had  come  to  see  him 
about  his  exemptions,  and  inquired  if  he  was  ready  to  turn 
out  the  balance  of  the  property  in  the  schedule.  Howard 
replied,  "  I  am  not  prepared  to  do  it  now."  The  officer 
then  stated  that  he  would  have  to  do  it  then,  if  at  all,  for 
he  was  going  to  advertise  the  property  for  sale,  and  there- 
upon proceeded  to  do  so  and  subsequently  sold  the  prop- 
erty. Howard  then  brought  suit  against  the  sheriff  to 
recover  the  statutory  penalty  for  selling  exempt  property, 
and  the  court  say  : 

*'  He  (Howard)  must  be  the  actor  and  turn  out  or  oflFer 
to  turn  out  all  his  property  not  selected,  thus  bringing 
himself  within  the  provisions  of  the  statute.  As  to  the 
claim  which  appellee  sets  up,  that  he  offered  to  turn  out  the 
balance  of  his  property  at  the  time  of  the  attempted  se- 
lection, when  the  appraisement  was  made,  we  can  only  say 
that  the  decided  weight  of  the  evidence  seems  to  be  against 
it;  yet  if  he  did,  at  that  time,  make  such  an  offer,  he  must 
not  afterward,  before  the  property  is  delivered  to  him, 
withdraw  it  by  refusing  to  do  it  or  in  doing  w^hat  is 
equivalent  to  a  refusal,  as  he  did  on  the  occasion  of  the 
last  conversation." 

To  have  entitled  appellee  to  the  benefit  of  his  exemptions 
he  should  have  complied  with  the  law  relating  thereto,  one 
of  the  requirements  of  which  is,  that  after  making  his 
selection  he  shall  "  deliver  the  remainder  to  the  officer  hav- 
ing the  writ."  Making  the  schedule  and  selection  is  a  par- 
tial compliance  with  the  law,  but  before  a  debtor  can  avail 
himself  of  the  benefits  of  the  statute  he  must  comply  with 
all  the  requirements  it  makes  of  him.  We  think  this 
position  is  supported  by  McMasters  v.  Alsop,  85  111.  157; 
Bonnell  v.  Bowman,  53  III.  460;  Smothers  v.  Holly,  47  111. 
331;  Cook  v.  Scott,  1  Gilm.  333. 

True,  the  statutes  under  which  these  decisions  were 
made  were  not  the  same  as  that  now  in  force,  but  the  prin- 
ciples announced  will  be  found  to  be  entirely  applicable 
here.     In  McMasters  v.  Alsop,  supra^  it  w^as  said : 

"  If  Henry  had  other  property  liable  to  levy  and  sale  on 
execution,  according  to  previous  decisions  of  this  court   he 
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was  bound  to  oflFer  to  turn  it  out  before  he  could  claim  this 
property  as  being  suitable  to  his  condition." 

And  in  Bonnell  v.  Bowman,  supra^  it  was  said  : 

"  If  Barber  was  not  the  head  of  a  family  he  was  entitled 
to  no  exemptions;  or  even  if  he  was,  and  the  levy  was 
made  without  his  knowledge  and  he  afterward  claimed 
the  property  as  exempt,  he  snould,  if  he  had  other  property 
not  exempt,  have  offered  to  surrender  it  before  he  could 
claim  the  horse  as  exempt,  even  if  the  animal  was  worth 
less  than  $100." 

We  do  not  regard  Amend  v.  Murphy,  69  111.  337,  as  in 
conflict  with  these  decisions  or  the  views  herein  expressed. 
In  that  case  the  controversy  was  concerning  a  piano  levied 
upon.  It  was  owned  by  the  defendant  in  execution  and 
used  by  her  in  her  profession  as  a  music  teacher  and  was 
by  the  statute  then  in  force  specifically  exempt  as  an 
implement  of  the  owner's  profession  or  business.  In 
GrifHn  v.  Maxwell,  23  111.  App.  405,  it  was  said : 

"The  earlier  legislation  of  this  state,  exempting  from 
levy  and  sale  under  execution,  certain  of  the  debtor's  prop- 
erty, required  of  him  no  affirmative  act  in  claiming  prop- 
erty specifically  exempt  to  avail  himself  of  its  benefits.  He 
need  not  inform  the  officer  having  the  writ  what  his  per- 
sonal propertv  consisted  of.  He  need  make  no  schedule 
thereof." 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
modifying  appellant's  second  instruction  by  striking  out 
that  portion  of  it  which  stated  the  law  in  harmony  with  the 
views  herein  expressed. 

The  declaration  contained  five  counts,  the  first  four  being 
on  the  statute  allowing  the  owner  of  exempt  property, 
levied  upon,  to  recover  double  the  value,  and  the  fifth  count* 
simply  for  damages  for  unlawfully  levying  upon  the  prop- 
erty. 

By  appellee's  fourth  instrtiction  the  jury  was  told,  if  they 
found  the  appellant  wrongfully  took  the  property  and  in 
doing  so  acted  in  a  reckless  and  wanton  manner,  then  in 
assessing  the  damages  they  were  not  limited  to  double  the 
value  of  the  property,  but  might  allow  additional  damages 
by  way  of  punishment.    This  was  error.     The  statute  pro- 
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vides  a  penalty  of  double  the  value  of  the  property  taken, 
which  includes  both  compensation  to  the  owner  of  the  prop- 
erty for  the  injury  sustained  and  punishment  to  the  officer 
for  his  wrongful  acts,  and  appellee  having  declared  on 
that  statute  was  not  entitled  to  recover  that  penalty  and 
an  additional  penalty  as  further  punishment. 

The  jury  found  the  value  of  the  property  taken  to  be 
S139.30  and  fixed  the  damages  at  $300,  which  w^as  more 
than  double  the  value  of  the  property.  Appellee  contends 
that  the  judgment  should  be  sustained  under  the  fifth 
count.  We  do  not  think  so,  as  it  is  apparent  from  the  ver- 
dict of  the  jury  and  their  answers  to  special  interrogatories 
that  they  found  their  verdict  under  the  counts  in  the 
declaration  on  the  statute,  and  fixed  the  amount  by  doub- 
ling the  value  of  the  property  and  adding  thereto  a  further 
sum  as  smart  money. 

By  appellee's  second  instruction  the  jury  was  told,  among 
other  things,  that  if  they  found  appellee  was  the  head  of  a 
family,  residing  with  the  same,  in  addition  to  allowing 
appellee  the  $100  worth  of  property  claimed  in  his  "first 
selection,"  it  was  the  duty  of  the  api>ellant  "to  set  oif  to 
him  $300  worth  of  items  of  personal  property  in  the 
*  second  selection'  ♦  *  *  beginning  with  the  first  item 
and  setting  off  the  articles  consecutively  as  they  appear  in 
said  second  selection  until  the  amount  of  $300  in  addition 
to  the  articles  in  the  first  selection  had  ^been  setoff  to  the 
plaintiff  at  the  appraised  value  as  fixed  by  the  appraisers." 
This  was  erroneous.  If  appellee  was  the  head  of  a  family, 
residing  with  the  same,  in  addition  to  the  $100  selected  he 
was  entitled  to  select  $300  worth  of  other  property.  But 
he  selected  8S12  worth,  and  appellant  could  not  know  and 
was  not  obliged  to  inquire  whether  he  wanted  to  claim  the 
$300  from  the  items  first  mentioned  in  that  selection,  or 
from  items  elsewhere  mentioned  therein. 

The  attempt  to  select  more  than  double  the  amount  of 
property  he  was  entitled  to  was  no  selection  at  all,  and  he 
can  not  be  heard  to  claim  that  because  he  failed  to  make 
the  selection  provided  by  law,  it  was  the  duty  of  the  officer 
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having  the  writ  to  make  it  for  him.  Appellee's  third 
instruction  is  bad  in  that  it  imposes  the  same  duty  upon 
appellant  to  make  a  selection  for  appellee  that  the  second 
does.  Other  errors  exist  in  some  of  the  same  instructions 
mentioned,  and  in  others  given  for  appellee,  but  it  would 
unreasonably  add  to  the  length  of  this  opinion  and  serve 
no  good  purpose  to  discuss  them  in  detail  as  the  views  we 
have  expressed  sufficiently  show  wherein  they  are  errone- 
ous. 

We  may  add  that  in  our  opinion  the  court  erred  in  the 
modification  made  to  appellant's  tenth  instruction.  The 
modification  consisted  of  an  addition  which  recognized  the 
right  of  appellee  to  make  two  selections.  He  was  entitled 
to  select  as  exempt,  property  of  the  value  of  $100,  and  in 
addition  thereto  $300  worth,  if  th^  head  of  a  family,  resid- 
ing with  the  same.  But  this  does  not  mean  that  he  was 
authorized  to  make  two  selections.  The  statute  only  con- 
templates the  debtor  making  one  selection  and  this  must 
embrace  all  the  property  he  is  entitled  to  as  exempt. 

Complaint  is  made  of  the  rulings  of  the  court  in  refusing 
nine  instructions  asked  by  appellant  which  were  refused. 
Some  of  them  stated  correct  propositions  of  law,  but  all 
that  was  correct  in  them  was  substantially  included  in  the 
ten  instructions  given  by  the  court  for  appellant. 

For  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 


William  Fraser  et  al.  v,  Grace  Fraser  et  al. 

1,  Statutes— Section  W,  Ch.  110,  R,  5.,  Construed,— Section  70, 
Chapter  110,  R.  S.,  is  only  declaratory  of  the  common  law  practice  and 
does  not  authorize  the  suing  out  of  a  writ  of  error  without  joining  all 
defendants  or  plaintiffs  who  are  injuriously  affected  by  the  decree  or 
judgment. 

3.  Appellate  Ck)URT  Practice— A'a^wre  of  a  Writ  of  Error. —A. 
writ  of  error  is  a  new  suit,  and  all  the  plaintiffs,  or  all  the  defendants  in 
the  original  suit  who  are  alive,  must  be  joined  in  the  writ  of  error,  and 
it  is  competent  for  one  to  join  the  others  without  their  consent. 
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8.  Same— When  Some  of  the  Parties  Used  as  Plaintiffs  in  Error 
Do  Not  Appear,  or  Refuse  to  Assign  Errors.— If ,  upon  the  writ  of  error 
being  served  and  the  record  sent  up  from  the  court  below  in  obedience 
thereto,  or  upon  the  record  being  filed  here  by  plaintiffs  in  error  with- 
out the  issuance  of  the  writ,  some  of  tiiose  whose  names  were  used  as 
plaintiffs  in  error  do  not  appear,  or  refuse  to  assign  errors,  those 
plaintiffs  in  error  desiring  to  assign  errors  should  apply  to  this  court  for 
a  severance  of  the  plaintiffs  in  error,  and  upon  obtaining  a  severance 
should  assign  eiTors  in  their  own  names  upon  the  record,  and  should 
then  sue  out  agamst  such  co-defendants  below,  as  well  as  against 
plaintiffs  below,  a  scire  facias  to  hear  the  errors  assigned.  Upon  that 
process  being  issued  and  served,  the  Appellate  Court  will  acquire  juris- 
diction of  all  parties'  to  the  record. 

Bill  to  Reseind  a  Foreclosure  Sale.— Error  to  the  Circuit  Court  of 
Kane  County;  the  Hon.  Henry  B.  Willis,  Judge  presiding.  Heard  in 
this  court  at  the  April  term,  1903.  Dismissed.  Opinion  filed  October 
8,  1908. 

Babtlett  &  Irving,  attorneys  for  plaintiffs  in  error. 

FisHEE  &  Mann,  attorneys  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court. 

William  Fraser  died  testate  September  8,  1895,  leaving 
Grace  Fraser,  one  of  the  defendants  in  error,  as  his  widow. 
He  left  no  lineal  descendants.  The  widow  and  George  H. 
McDonald  were  appointed  executors  of  the  will.  Among 
the  assets  that  came  into  the  hands  of  the  executors  were 
three  notes  for  $6,666  each,  made  by  Fred  W.  Sadler,  and 
secured  by  a  real  estate  mortp:age.  This  mortgage  was 
foreclosed,  and  at  the  sale  Grace  Fraser  became  the  pur- 
chaser of  the  real  estate  for  $23,896.  Grace  Fraser 
renounced  the  provision  of  the  will  and  elected  to  take  in 
lieu  thereof  the  provision  made  by  section  12,  chapter  41, 
entitled  Dower.  She  claims  that  when  she  made  her  renun- 
ciation, and  also  when  she  bid  off  the  real  estate  at  the  fore- 
closure sale,  she  was  laboring  under  a  mistake  as  to  the 
extent  of  her  rights  in  her  husband'sestate;  that  she  had  been 
informed  by  one  of  the  best  lawyers  of  Kane  county  whom 
she  had  employed  and  on  whom  she  relied,  that  she  would 
be  entitled  to  all  the  personal  property  which  her  husband 
owned  at  the  time  of  his  death,  and  that  she  could  bid  up 
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the  real  estate  as  high  as  she  pleased,  that  it  was  all  gointr 
to  her  anyway.  She  afterward  learned  that  she  was  only 
entitled  to  one-half  of  the  personal  estate,  and  she  files  the 
bill  in  this  case  to  be  relieved  from  her  ill-advised  action  in 
bidding  off  the  mortgaged  premises  for  double  their  worth. 
She  made  all  the  legatees  under  her  husband's  will  defend- 
ants, and  the  record,  which  contains  a  copy  of  the  will, 
shows  that  there  was  a  large  number  of  legatees,  proba- 
bly thirty  or  more,  who  were  bequeathed  sums  ranging 
from  $200  up  to  several  thousand. 

One  only  of  the  legatees  answered  the  bill,  and  upon  a 
hearing  the  Circuit  Court  rendered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  thus  relieving  Grace  Fraser 
from  the  payment  of  her  bid,  and  ordering  a  resale  of  the 
property,  which  has  been  had,  and  Grace  Fraser  again 
purchased  the  property  at  the  master's  sale  for  $10,600 
which  has  been  approved  and  deed  issued  to  the  purchaser 

It  will  be  seen  that  by  the  resale  the  assets  out  of  which 
the  legacies  are  to  be  paid  has  been  reduced  something 
over  $13,000,  and  the  record  shows  that  there  will  be  a 
large  deficit  in  the  assets,  and  only  a  small  per  cent  of  the 
legacies  can  be  paid. 

The  foregoing  statement  of  facts  is  sufficient  to  present 
the  only  question  which  is  before  us. 

This  writ  of  error  is  sued  out  only  by  William,  Donald, 
John,  Archibald,  Mary  and  Ellen  Fraser  and  Isabella- 
Tennis,  all  of  whom  are  legatees  under  the  will  of  their 
deceased  uncle,  William  Fraser.  As  already-  shown,  there 
is  a  large  number  of  other  legatees  who  were  co-defend- 
ants with  plaintiffs  in  error  below,  who  are  not  joined  in 
the  writ  of  error  and  are  not  otherwise  before  this  court. 
A  writ  of  error  is  a  new  suit,  and  all  the  plaintiffs,  or  all 
the  defendants  in  the  original  suit  who  are  alive,  must  be 
joined  in  the  writ  of  error,  and  it  is  competent  for  one  to 
join  the  others  without  their  consent.  The  reason  for  the 
rule  is  apparent;  if  one  defendant  or  plaintiff  can  prosecute 
a  writ  of  error,  each  of  his  co-deifendants  or  co-plaintiffs 
may  do  likewise,  and  as  many  writs  might  be  sued  out  as 
there  are  plaintiffs  or  defendants.     This  is  not  the  practice. 
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Mclntyre  v,  Sholty,  139  111.  171;  Deneale  et  al.  v.  Stump's 
Ex'r,  8  Peters,  526;  Watson  v.  Whaley,  2  Bibbs,  392;  Jame- 
son V.  Colburn,  1  S.  &  P.  (Ala.)  253;  Tidd's  Prac,  Vol.  2,  p. 
1162;  2  Ency.  of  PI.  &  Pr.  185. 

Section  70,  Prac.  Act,  S.  &  C.  Ch.  110,  is  only  declaratory 
of  the  common  law  practice  in  this  regard  and  does  not 
authorize  the  suing  out  of  a  writ  of  error  without  joining 
all  defendants  or  plaintiffs  who  are  injuriously  affected  by 
thp  decree  or  judgment.     Cooke  v.  Cooke,  194  111.  225. 

If,  upon  the  writ  of  error  being  served  and  the  record 
sent  up  from  the  court  below  in  obedience  thereto,  or 
upon  the  record  being  filed  here  by  plaintiffs  in  error  with- 
out the  issuance  of  the  writ,  some  of  those  whose  names 
were  used  as  plaintiffs  in  error  did  not  appear,  or  refused  to 
assign  errors,  those  plaintiffs  in  error  desiring  to  assign 
errors  should  have  applied  to  this  court  for  a  severance  of 
the  plaintiffs  in  error,  and  upon  obtaining  a  severance 
should  have  assigned  errors  in  their  own  names  upon  the 
record,  and  should  then  have  sued  out  against  such  co- 
defendants  below,  as  well  as  against  plaintiffs  below,  a 
soire  facias  to  hear  the  errors  assigned.  (2  Tidd's  Practice, 
1162  and  note  A,  4th  Am.  Edition.)  Upon  that  process 
being  issued  and  served,  this  court  would  have  acquired 
jurisdiction  of  all  parties  to  the  record.  That  course  was 
not  pursued,  and  we  have  not  obtained  jurisdiction  of 
many  parties  interested  in  the  decree.  We  therefore  can 
not  determine  the  errors  assigned. 

The  writ  of  error  is  dismissed. 


Jhomas  L«  O'Neil  v.  William  B.  Rogers. 

1.  Sales— i2i^/i^  of  Vendor  in  a  Conditional  Sale  to  Repossess  Him- 
self of  Property  for  Failure  to  Comply  with  CoTidifion.— When  property 
is  sold  upon  condition,  the  title  dt)ea  not  pass  until  the  condition  is  com- 
plied with,  and  the  vendor  has  the  right  to  repossess  himself  of  the  prop- 
erty, provided  he  does  so  before  the  rights  of  innocent  third  parties 
intervene. 
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2.  Same— Position  of  a  Person  Who  Has  Purchased  Property  of  One 
Who  Has  Only  an  Imperfect  Title. — When  a  person,  without  notice  of 
any  imperfection  of  title,  has  purchased  prt)perty  of  one  who  has  only 
title  to  it  by  virtue  of  a  conditional  sale,  and  who  has  not  complied 
with  the  condition,  guch  purchaser,  as  long  as  the  possession  of  the  prop- 
erty remained  with  his  vendor,  is  liable  to  have  his  title  defeated  by 
any  third  party  who  should  purchase  without  notice,  or  any  creditor 
who  might  obtain  a  lien  and  levy  an  execution  or  an  attachment  upon 
the  property  as  the  property  of  such  vendor.  In  such  case  the  vendor 
at  the  conditional  sale,  and  the  purchaser  of  the  former^s  vendee,  each 
has  a  title  as  against  the  purchaser  at  the  conditional  sale,  and  each 
has  the  riglit  to  immediately  reduce  the  property  to  his  possession;  this 
being  true,  the  party  who  first  reduces  the  property  to  his  actual  pos- 
session has  the  better  right. 

8.  Same— Vendor  May  Take  Property  Back  After  Notice  of  Its  Sale 
to  a  Third  Party.  —A  vendor  at  a  conditional  sale  may  repossess  him- 
self of  the  property  upon  condition  broken  after  he  has  notice  that  such 
property  has  been  sold  to  a  third  party,  as  his  rights  are  not  acquired 
after  he  received  notice  of  the  subsequent  sale,  but  his  right  to  take  pos- 
session, as  against  bis  vendor,  was  reserved  to  himself  by  the  terms  of 
the  conditional  sale. 

4.  Appellate  Court  PB.JLCmcK— Assignments  of  Error  Not  Argued 
Are  W'aived.— Assignments  of  error  which  are  not  argued  in  this  court 
will  be  considered  as  waived. 

RepleTin.— Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
Richard  S.  Farrand,  Judge  presiding.  Heard  in  this  court  at  the 
April  term,  1903.    AflSrmed.     Opinion  filed  October  8.  1903. 

I.  L.  Weaver  and  H.  A.  Brooks,  attorneys  for  appellant. 

J.  E.  Lewis  and  Henry  S.  Dixon,  attorneys  for  appellee. 

Me.  Justice  Vickers  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin,  commenced  by  Thomas  L. 
O'Neil  against  William  R.  Rogers,  to  recover  the  posses- 
sion of  two  mules. 

On  the  19th  of  September,  1902,  William  R.  Rogers  con- 
tracted to  sell  William  J.  Kelley  two  mules,  for  $135  and 
a  mare  belonging  to  Kelley's  mother;  the  $135  was  to  be 
secured  by  a  note  signed  by  William  J.  and  his  mother, 
Mrs.  Mary  Kelley.  Several  days  after  the  agreement  was 
entered  into,  Kelley  called  on  Rogers  and  delivered  the 
mare,  and  took  possession  of  the  mules,  with  the  under- 
standing that  the  note  for  $135  would  be  signed  by  him 
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and  his  mother  and  delivered  to  Rogers  within  a  short 
time,  and  that  the  title  to  the  mules  was  to  remain  in 
Ro/?ers  until  the  note  was  executed  and  delivered  to  him. 

While  the  mules  were  in  possession  of  Kelley,  and  before 
the  execution  of  the  note  for  $135,  Thomas  L.  O'Neil  made 
a  contract  of  purchase  with  Kelley  for  the  mules,  and  paid 
Kelley  $200  b}^  delivering  to  him  Kelley's  notes,  which 
O'Neil  held  for  machinery  purchased  by  Kelley  from 
O'Neil.  O'Neil  had  no  notice  that  Kelley  did  not  have  a 
perfect  title  to  the  mules. 

At  the  time  the  contract  of  sale  was  made  between 
O'Neil  and  Kelley  the  mules  were  present,  pointed  out  and 
designated  by  the  parties,  and  Kelley  agreed  to  deliver  the 
mules  to  O'Neil,  at  his  place  of  business  in  Sterling,  the 
next  day.  Kelley  did  not  deliver  the  mules  to  O'Neil,  in 
accordance  with  his  agreement,  but  went  to  Amboy  and 
sent  a  letter  to  O'Neil,  excusing  himself  for  not  delivering 
the  mules  on  Saturday,  and  promising  to  bring  them  on 
the  following  Monday.  The  mules  were  not  delivered  by 
Kelley  on  the  following  Monday;  and  Rogers,  being 
advised  that  William  J.  Kelley  had  contracted  the  mules 
to  O'Neil,  went  over  to  Kelley's,  and  Mrs.  Kelley  notified 
him  that  she  Tvould  not  sign  the  note  with  her  son,  and 
directed  him  to  take  the  mules  and  leave  her  the  mare, 
which  Rogers  did,  with  the  consent  of  Mrs.  Kelley  and 
William  J. 

Rogers  and  O'Neil  met  in  Sterling  a  few  days  later, 
and  O'Neil  demanded  the  mules  of  Rogers,  and  he  refused 
to  deliver  them  up,  and  this  suit  was  commenced  before  a 
justice  of  the  peace  by  O'Neil  against  Rogers,  to  recover 
the  possession  of  the  mules.  The  suit  was  tried  in  the  Cir- 
cuit Court  of  Lee  County,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  Rogers,  and  O'Neil  brings  the  case  here 
by  appeal,  and  assigns  numerous  errors,  the  most  impor- 
tant of  w^hich  are,  that  the  verdict  is  against  the  law  of  the 
case,  and  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

Under  the  evidence,  it  is  clear  that'  the  trade  between 


Second  District — April  Term,  1903.      625 

O'Neil  V.  Rogers. 

Rogers  and  Kelley  was  a  conditional  sale,  and  that  the 
title  to  the  mules  never  passed  to  Kelley  because  the 
condition  as  to  the  note  and  security  was  not  complied 
with;  this  being  true,  appellee  had  the  right,  upon  the 
failure  or  refusal  of  Kelley  to  furnish  the  note  and  security, 
to  repossess  himself  of  the  mules,  provided  he  did  so  before 
the  rights  of  innocent  third  parties  intervened,  Jennings 
V.  Gage  et  al.,  13  111.  614;  Brundage  v.  Camp,  21  111.  330; 
VanDuzor  v.  Allen,  90  111,  499;  Stock  Yard  Co,  v.  Mallory, 
etc.,  Co.,  157  111.554. 

When  O'^'eil  made  his  contract  of  purchase  with  Kelley 
for  the  mules  and  paid  the  purchase  price,  he  became 
entitled,  as  against  Kelley,  to  the  property,  and  might 
enforce  his  right  by  any  appropriate  action,  provided  he  did 
so  before  the  rights  of  any  innocent  third  party  intervened. 

As  long  as  the  possession  of  the  property  remained  with 
the  vendor,  Kelley,  O'Neil's  title  was  liable  to  be  defeated 
by  any  third  party  who  should  purchase  without  notice,  or 
any  creditor  who  might  obtain  a  lien  and  levy  an  execu- 
tion or  an  attachment  upon  the  property  as  the  property  of 
Kelley.  Thornton  v.  Davenport,  1  Scam.  200;  Thompson 
V.  Yeck,  21  111.  73;  Allen  v.  Carr,  85  111.  388;  Davis  v.  Big- 
ler,  62  Pa.  St.  242. 

The  appellant  and  appellee  each  had  a  title  as  against 
Kelley,  and  each  had  the  right  to  immediately  reduce  the 
property  to  his  possession;  this  being  true,  the  party  who 
first  reduced  the  property  to  his  actual  possession,  has  the 
better  right.  Burnell  v.  Robertson,  5  Gil.  282;  Windmiller  v. 
Cha])man,  38  111.  App.  27(»;  Schweizer  v.  Tracy,  76  111.  345. 

It  is  contended  by  appellant  that,  inasmuch  as  appellee 
had  notice  that  O'Neil  had  bought  the  mules  before  they 
were  taken  back  into  the  possession  of  appellee,  that  there- 
fore he  took  them  subject  to  any  rights  that  O'Neil  might 
have  in  the  property.  This  contention  would  be  of  con- 
trolling importance  if  Rogers  had  bought  the  mules,  or 
levied  an  execution  upon  them,  after  he  had  notice  of  the 
fact  that  O'Xeil  had  bought  them  and  paid  for  them;  but 
it  will  be  remembered    that  appellee's   rights  were    not 

Vol.  CX  40 
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acquired  in  this  property  after  he  received  notice  of  O'Neil's 
purchase,  but  his  right  to  take  possession,  as  against  his 
vendor,  and  his  right  to  retain  the  same,  was  reserved  to 
himself  in  his  trade  with  Kelley,  which  occurred  long 
before  O'Neil  pretends  to  have  made  any  contract  of  pur- 
chase with  Kelley.  His  right  to  take  possession  could  not 
be  defeated  by  notice  of  a  transaction  which  occurred  after 
his  right  had  accrued. 

Appellee,  in  taking  possession  of  the  mules,  was  not 
making  a  new  trade,  but  was  simply  availing  himself  of  a 
condition  that  had  been  reserved  in  the  original  trade  that 
he  had  made  with  Kelley;  he  is  not,  therefore,  affected  by 
notice  that  O'Neil  had  purchased  the  property  of  Kelle3\ 

While  the  assignment  of  errors  on  the  record  questions 
the  correctness  of  the  rulings  of  the  trial  court  as  to  the 
admissibility  of  evidence,  and  the  giving  and  refusing  of 
instructions,  yet  appellant,  in  his  brief,  has  not  urged  anv 
specific  objections  in  this  regard,  and  it  will  not,  tlierefore, 
be  necessary  to  examine  these  several  assignments  of  error. 
The  instructions  in  the  trial  court  were  in  accordance  with 
the  law  as  applicable  to  the  facts  in  this  case. 

Finding  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


Atchison,  Topeka  and  Santa  Fe  By.  Co.  et  al.  t.  Jacob 

Jones. 

1.  Former  Recovery— Pla?-oZ  Evidence  Admissible  to  Show  Settle- 
ment  of  Former  Suit  as  a  Bar  to  Subsequent  Recovery. — When  a  settle- 
ment of  a  former  suit  is  shown  by  way  of  bar  to  a  subsequent  suit,  the 
plaintiff  may  introciuce  parol  evidence  not  contradictory  to  the  record 
to  siiow  that  the  prior  suit  and  settlement  did  not  relate  to  the  same 
transaction  as  the  subsequent  suit. 

2.  Same— 'One  Recovery  for  a  Permanent  Injury  Bars  Future  Recov- 
eries,— When  a  recovery  is  had  in  one  action,  where  the  cause  of  the 
injury  is  of  a  permanent  kind,  it  will  be  a  bar  to  any  future  recovery  for 
injuries  resulting  from  the  same  cause. 

3.  Sauk^ Limitation  of  Doctrine.— The  doctrine  as  to  entircness  of 


Second  District — April  Term,  1903.       627 

A.,  T.  &  S.  F.  Ry.  Co.  v.  Jones. 

recovery  in  one  action,  where  the  cause  of  injury  is  of  a  permanent  kind, 
is  limited  to  the  case  of  a  railroad  built  under  authority  of  law  and  in  a 
reasonably  proper  and  skillful  manner  so  as  to  avoid  the  infliction  of  all 
loss  and  injury  not  necessarily  resulting  from  thus  building  and  operat- 
ing the  road. 

4.  Same—  What  Bailroad  Improvements  Are  Not  of^  a  Character  to 
be  Treated  as  Permanent, — The  building  of  an  embankment  in  and 
aftross  a  natural  watercourse,  and  diverting  the  waters  therefrom  into 
an  artificial  channel  which  is  insufficient  to  carry  the  waters  so  diverted, 
by  a  railroad,  is  not  an  improvement  of  a  character  that  requires  a  per- 
son injured  thereby  to  treat  them  as  permanent,  and  bring  one  action 
for  all  damages,  both  present  and  prospective. 

5.  Railroads — Duty  When  Closing  a  Natural  Watercourse  and 
Providing  an  Artificial  Channel. — When  a  railroad  company  for  its 
own  convenience  elects  to  close  a  natural  watercourse  and  provide  an 
artificial  channel,  it  is  its  duty  to  make  such  chaimel  of  sufficient  capac- 
ity to  properly  cany  the  waters  then  carried  by  such  natural  channel, 
and  also  all  watera  that  may  thereafter  lawfully  come  to  or  be  turned  in 
to  flow  through  such  natural  channel.  * 

6.  Same— Liability  for  Continuing  Injury  to  Land.^A  railroad  com- 
pany causing  a  continuing  injury  to  land,  and  its  lessees,  immediate 
and  remote,  operating  the  road,  are  liable  for  such  injuries. 

7.  Sa^e— Payment  of  Compensation  for  Right  of  Way  Does  Not 
Exempt  Company  from  Liability  for  Damages  Resulting  from  its  Negli- 
gence.—The  payment  of  the  compensation  or  damages  allowed  the  land 
owner  for  right  of  way,  does  not  exempt  the  company  from  liability  for 
damages  resulting  from  its  negligence,  either  in  the  construction,  main- 
tenance or  operation  of  its  road.  The  damages  taken  into  account  when 
the  right  of  way  is  procured,  are  only  such  as  necessarily  and  naturally 
result  when  due  and  proper  care  have  been  exercised. 

8.  Same — What  Pusses  xoith  a  Deed  to  a  Right  of  Way. — A  grant  of 
a  right  of  way  being  made  for  a  valuable  consideration,  it  is  presumed 
that  the  grantor  intended  to  convey,  and  the  grantee  expected  to  receive, 
the  full  benefit  of  it,  and  therefore  that  the  grantor  not  only  conveyed 
the  thing  specifically  described,  but  all  other  things,  so  far  as  it  was  in 
his  power  to  pass  them,  which  were  necessaiy  to  the  enjoyment  of  the 
thing  granted. 

9.  Continuances— Terww  to  be  Imposed  upon  Granting  a  Continu- 
ance Rest  Largely  in  the  Discretion  of  the  Cour/.— The  terms  to  be 
imposed  upon  granting  a  continuance  rest  largely  in  the  sound  discre- 
tion of  the  court. 

10.  Damages— PZainhy  Not  Estopped  from  Claiming  Damages  to 
His  Land  Because  He  Dug  the  Artificial  Channel  for  the  Company  Caus- 
ing the  Damage.—The  owner  of  land  along  a  railroad  who  has  suffered 
damage  from  the  ovei*flow  of  an  artificial  channel  along  the  railroad 
right  of  way  is  not  precluded  from  obtaining  compensation  by  the  fact 
that  he  constructed  such  channel  after  the  specifications  of  the  railroad 
company. 
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11.  Same — Measure  of,  for  a  Continuing  Injury  to  Land  by  Flood- 
ing.—The  measure  of  damages  where  land  is  flooded  by  water  through 
a  continuing  injury,  is  the  rental  value  of  the  land. 

12.  Same— From  Continuing  Nuisance—Injured  PersorCs  Duty  to  Do 
What  He  Reasonably  Can  to  Lessen  Damages, — If  a  i>erson  injured  by 
a  continuing  nuisance  can,  by  a  reasonable  expenditure  under  the  cir- 
cumstances, in  the  exercise  of  reasonable  diligence,  by  work  on  his  own 
land,  lessen  the  damages  or  obviate  them  in  whole  or  in  pai't,  it  is  Bis 
duty  to  do  so. 

13.  Same— A^o  Recovery  for  Damages  Which  Might  Have  Been  Pre- 
vented.— There  can  be  no  recovery  for  damages  which  might  have  been 
prevented  by  reasonable  efforts  on  the  part  of  the  person  injured. 

14.  Title — Evidence  of  Title  Sufficient  to  Sustain  an  Action  for 
Injuries  to  Land, — Evidence  that  a  person  has  been  in  possession  of 
lands  for  a  long  period  of  time,  claiming  to  be  the  owner,  is  sufficient  to 
sustain  an  action  for  injuries  to  such  land. 

15.  Evidence— TViaf  Owner  of  Flooded  Land  Could  Have  Lessened 
Damage  by  Another  System  of  Drainage. — Evidence  is  admissible  to 
prove  that  the  owner  of  hind  which  has  been  damaged  by  reason  of  the 
destruction  of  its  system  of  drainage  could  have  lessened  his  damage  by 
constructing  another  system. 

Trespass  on  the  Case,  for  damages  to  land  by  flooding.  Appeal  from 
the  Circuit  Court  of  Marshall  County;  the  Hon.  Leslie  D.  Puter- 
BAUGH,  Judge  presiding.  Heard  in  this  court  at  the  April  term,  1903. 
Reversed  and  remanded.     Opinion  filed  October  8,  1903. 

Statement  of  the  Case. — This  suit  was  brouc^ht  by 
plaintiff  to  the  January  term,  1902,  of  the  Marshall  County 
Circuit  Court,  to  recover  damages  alleged  to  have  been 
sustained  by  him,  by  reason  of  the  improper  construction 
and  maintenance  of  defendants'  railroad  upon  and  adjacent 
to  plaintiff's  lands.  The  original  declaration  in  this  case 
consisted  of  seven  counts  and  charged  a  permanent  injury 
to  the  lands  of  plaintiff,  and  in  some  of  them,  also,  injuries 
to  the  use  and  occupation.  Issue  was  joined  upon  pleas  of 
the  general  issue,  the  five  years'  statute  of  limitations,  and 
a  special  plea  setting  up  a  settlement  of  a  former  suit, 
brought  by  the  plaintiff  to  the  January  term,  1896,  of  the 
Marshall  County  Circuit  Court,  against  the  Chicago,  Santa 
Fe  and  California  Railway  Company,  the  Atchison,  Topeka 
and  Santa  Fe  Railroad  Company  and  the  receivers  of  the 
latter  company,  for,  as  the  plea  alleges,  "  the  commission  of 
the  very  same  grievances  charged  against  these  defendants 
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in  the  declaration  heretofore  filed  in  this  case  by  the 
plaintiff." 

A  trial  was  entered  upon  at  the  January  terra,  1902,  and 
after  the  testimony  had  been  heard  in  part,  plaintiff  moved 
the  court  for  leave  to  tile  additional  counts  to  his  declara- 
tion, charging  injury  to  his  crops  and  use  and  occupa- 
tion of  his  lands.  Leave  was  granted  upon  condition  that 
he  abandon  the  counts  in  his  declaration  alleging  perma- 
nent injury  to  the  premises,  and  upon  the  further  condition 
that  he  pay  all  costs  accrued  up  to  that  time,  except 
witness  fees,  which  fees  the  court  ordered  should  abide  the 
determination  of  the  suit.  Thereupon  the  plaintiff  filed 
six  additional  counts,  counting  upon  injur}''  to  the  use  and 
occupation  of  his  lands.  The  first  four  counts,  in  varying 
language,  allege  that  Crow  creek  was  a  natural  stream  of 
water  flowing  across  plaintiff's  land  in  a  natural  channel 
and  affording  drainage  for  his  premises,  into  which  he  had 
drained  them,  and  that  defendants  obstructed  and  filled  up 
its  natural  channel  and  diverted  the  waters  therefrom  into 
an  artificial  channel  along  and  upon  the  railroad  right  of 
way,  and  that  said  artificial  channel  so  made  by  defendants 
was  insufficient  to  carry  the  waters  diverted  from  tJbe 
natural  channel  of  the  creek,  and  by  reason  thereof  they 
overflowed  and  percolated  through  the  earth  and  drains 
upon  plaintiff's  land,  causing  the  injury  complained  of. 

The  lands  claimed  by  plaintiff  to  have  been  injured  by 
the  diversion  of  the  waters  of  Crow  creek  from  its  natural 
channel  are :  the  southeast  quarter,  and  all  that  part  of 
the  south  half  of  the  northeast  quarter  lying  south  of 
defendants'  right  of  way,  of  section  35,  township  29  north, 
range  three  (3)  west  of  the  third  (3d)  principal  meridian. 
This  was  called  by  the  witnesses  the  "  Jones  farm."  In 
the  bill  of  particulars  plaintiff  includes  the  north  half  of 
the  southwest  quarter  of  said  section  35,  but  on  the  trial 
abandoned  any  claim  for  damages  to  that  tract. 

Plaintiff  was  also  the  owner  of  the  north  half  of  the  south- 
east quarter  of  section  34,  which,  together  with  other  land 
was  called  the  "  Dunn  farm."    Also  the  southwest  quarter 
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of  the  northeast  quarter  of  the  same  section,  called  the 
"  Sowards  forty."  The  fifth  and  sixth  additional  counts, 
count  on  injuries  to  the  use  and  occupation  of  these  lands 
and  allege  that  there  was  a  natural  drain,  ditch,  trench 
and  channel  across  the  premises,  affording  ample  outlet 
for  drainage;  that  plaintiff  had  drained  his  lands  into  said 
natural  waterway  which  ran  over  and  across  defendants' 
right  of  way.  and  that  defendants  obstructed  the  flow  of 
water  therein  by  building  an  embankment  across  the  chan- 
nel, thereby  causing  the  injury. 

Upon  the  filing  of  the  additional  counts,  defendants 
asked  for  and  were  granted  a  continuance  of  the  cause. 
The  case  was  tried  at  the  September  term,  1902,  the  pleas 
being  the  same  as  filed  to  the  original  declaration,  and 
resulted  in  a  verdict  and  judgment  for  plaintitF  for  $2,000. 

The  evidence  shows  the  railroad  was  built  across  plaint- 
iff's lands  in  18S7.  Crow  creek  is  a  rather  crooked  and 
tortuous  stream,  and  something  more  than  a  mile  east 
from  plaintiff's  lands  the  railroad  ran  along  the  line  of  the 
creek,  crossing  it  several  times.  In  constructing  the  road 
at  this  place  the  channel  of  the  creek  was  filled  up  and 
obliterated  and  a  channel  cut  along  the  railroad  right  of 
way  and  parallel  with  the  track,  to  a  point  about  one-fourth  • 
of  a  mile  west  of  the  east  line  of  section  36,  where  it  inter- 
sected the  channel  of  the  creek  on  land  owned  by  Jacob 
Storm.  In  1895  the  railroad  company  continued  this  chan- 
nel on  down  its  right  of  way  west  a  little  more  than  three- 
quarters  of  a  mile  and  a  short  distance  west  of  Jones'  east 
line  where  it  intersected  and  emptied  into  a  branch  of 
Crow  creek.  They  filled  up  the  creek  at  the  point  where  the 
channel,  cut  when  the  road  was  built,  intersected  and 
emptied  into  it  and  undertook  to  carry  all  the  water  down 
the  channel  cut  west  along  the  right  of  way.  This  channel 
was  fifty  feet  wide  and,- on  the  average,  three  feet  deep. 
The  dirt  taken  out  of  it  was  thrown  on  the  south  side  to 
form  a  levee  or  embankment.  In  1897,  the  railroad  com- 
pany continued  this  channel  on  west  to  near  midway  of  the 
west  half  of  section  35  to  the  main  channel  of  Crow  creek, 
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where  it  is  crossed  by  the  railroad  bridge  known  as  bridge 
No.  195. 

Prior  to  1SG9  the  channel  of  Crow  creek  ran  wholl}' 
through  and  over  the  north  half  of  sections  35  and  3G  and 
substantially  along  the  present  line  of  the  railroad  track. 
In  that  year  it  cut  a  new  channel,  beginning  in  the  north- 
east corner  of  section  36  and  running  in  a  southwesterly 
direction,  ]ftassino:  down  into  the  south  half  of  section  3G  at 
the  west  side  of  that  section,  and  thence  through  the  south 
half  of  section  35  until  it  passes  the  half  section  line,  and 
thence  northwesterly  across  the  railroad  at  bridge  195.  A 
part  of  the  old  channel,  now  called  the  North  creek,  passed 
through  the  north  part  of  plaintiff's  land,  described  as  the 
south  half  of  the  northeast  quarter  of  section  35,  from 
east  to  west  for  a  distance  of  a  fourth  of  a  mile  or  more, 
where  it  left  his  land  and  crossed  the  railroad  track. 
Plaintiff,  to  drain  his  lands  in  the  east  half  of  section  35,  in  • 
1888  and  1889,  tiled  them  into  the  north  channel  of  Crow 
creek^  which  was  long  before  the  creek  was  filled  up  on 
the  Jacob  Storm  land  in  section  36,  and  the  channel  cut 
from  that  point  west  along  the  right  of  way  to  the  plaint- 
iff's land.  It  was  the  channel  cut  in  1897  that  crossed  the 
north  or  old  Crow  creek  into  which  plaintiff  had  his  lands 
tiled.  This  old  channel  of  Crow  creek  was  filled  up  where 
it  crossed  the  railroad,  by  an  embankment,  and  connected 
with  the  artificial  channel  cut  by  the  railroad  company, 
by  a  box  culvert  provided  with  a  trap  door  for  letting  the 
water  pass  into  the  artificial  channel. 

It  is  claimed  by  plaintiff  that  the  artificial  channel  cut 
along  the  railroad  right  of  way  was  insufficient  to  carry 
the  water  that  naturally  came  into  and  flowed  through  the 
natural  channel  of  the  creek,  which  had  been  obstructed 
and  the  waters  diverted  therefrom  by  and  through  the 
artificial  channel,  and  that  by  reason  thereof  the  water 
overflowed  the  artificial  channel  and  spread  over  and  upon 
the  plaintiff's  land  and  carried  silt  and  debris  into  the  old 
channel  of  the  creek,  which  was  the  outlet  for  his  drainage, 
and  filled  the  same  up  so  that  plaintiff's  tile  could   not  and 
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did  not  drain  his  land;  that  they  were  thereby  rendered 
so  wet  that  be  was  unable  to  cultivate  them  and  raise 
crops  thereon. 

As  to  the  land  in  section  34,  the  plaintiff's  claim  is,  that 
there  was  a  natural  waterway  leading  from  the  north  half 
of  the  southeast  quarter  to  and  across  the  railroad,  wliicli 
formed  the  natural  outlet  for  his  drainage;  that  he  had 
tiled  and  ditched  his  land  into  said  natural  waterway  and 
that  defendants  closed  it  up  by  building  an  embankment 
across  it  on  their  right  of  way,  which  obstruction  caused 
the  water  to  flow  back  and  stand  upon  plaintiff's  land. 

When  the  railroad  was  constructed  in  1887,  an  embank- 
ment of  several  feet  in  height  was  thrown  up  across  section 
35  and  for  a  short  distance  in  section  34,  upon  which  the 
track  was  laid.  From  the  point  where  this  embankment 
ended  in  section  34  the  track  was  laid  on  a  high  trestle  ex- 
•tending  to  the  Illinois  river.  In  1804  this  was  filled  by  an 
embankment  of  earth  of  a  width  of  about  fort}"  feet  at  the 
bottom  and  of  a  height  of  about  eighteen  feet,  and  this  is 
the  embankment  that  obstructed  the  channel  through  which 
plaintiff  claims  his  land  in  section  34  drained. 

RoBKRT  DuNLAP,  Barxes  &  Magoon  and  Lee  F.  English, 

attorneys  for  appellants. 

E.  D.  Richmond  and  Arthur  Keith  ley,  attorneys  for 
ap])ellee.  * 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

We  will  first  notice  the  proposition  of  defendants,  that 
no  recovery  can  be  had  as  to  the  lands  in  section  35,  because, 
it  is  claimed,  the  plaintiff  had  settled  a  former  suit  brought 
against  some  of  the  same  defendants  for  the  same  injuries 
complained  of  in  this  suit,  and  received  patment  therefor. 

It  appears  from  the  evidence  that  about  the  time,  or  soon 
after,  the  channel  was  cut  in  1895  it  overflowed  and  spread 
over  plaintiff's  land.  On  December  30, 1895,  plaintiff  com- 
menced a  suit  against  the  Chicago,  Santa  Fe  and  California 
Railway   Company,  the  Atchison,  Topeka  and  Santa  Fe 
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Railroad  Company,  and  Aldace  F.  Walker  and  John  J.  Mc- 
Cook,  receivers  of  the  last  mentioned  company,  claiming 
damages  in  the  sum  of  $1,500.  The  declaration  in  sub- 
stance charged  that  defendants  obstructed  the  natural 
channel  of  the  creek,  which  had  before  that  time  drained 
])laintiflf's  lands,  so  that  the  water  could  Hot  flow  throu^i^h  it, 
and  diverted  the  waters  and  caused  them  to  flow  along  the 
right  of  way,  but  that  the  deiFendants  neglected  and  failed  to 
construct  a  sufficient  channel  to  carry  said  waters,  by  reason 
whereof  they  flowed  over  and  upon  plaintiff's  lands,  washed 
out  and  destroyed  his  unharvested  corn,  so  washed  the  soil 
and  tilled  it  with  ditches  and  deposited  thereon  gravel, 
sand  and  debris  that  it  was  rendered  of  little  value,  and 
greatl}'^  annoyed  and  incommoded  plaintiff  in  the  possession, 
use,  occupation  and  enjoyment  of  said  premises,  to  his  dam- 
age of  §1,500. 

To  this  declaration  defendants  pleaded  the  general  issue. 
This  suit  was  never  tried,  but  was  compromised  by  the  pay- 
ment to  the  plaintiff,  by  defendants,  of  $300,  for  which  the 
plaintiff,  on  May  8,  1896,  executed  the  receipt  hereinafter 
referred  to.  Afterward  by  agreement  of  parties,  the  suit 
was  dismissed  at  plaintiff's  costs. 

Defendants  insist  that  this  suit  was  for  the  recovery  of 
damages  for  permanent  injury  to  plaintiff's  lands,  and, 
therefore,  when  settled  b\''  the  payment  agreed  upon,  the 
defendants  were  authorized  to  continue  their  improvements 
and  the  obstriM5tions  to  the  natural  channels  of  Crow  creek 
in  the  same  condition  they  then  were,  and  that  plaintiff  was 
forever  barred  from  maintaining  another  suit  for  injuries 
resulting  therefrom,  and  cite  numerous  authorities  in  sup- 
port of  the  proposition  that  w+iere  an  action  is  brought  for 
the  deterioration  in  value  of  real  estate,  occasioned  by  a 
nuisance  of  a  permanent  character,  one  recovery  is  a  bar  to 
all  future  actions  for  the  same  cause.  There  can  be  no 
question  as  to  the  law  on  this  subject  in  this  state,  for  it  is 
well  settled  by  repeated  decisions.  The  question  here  to 
be  determined  is  its  applicability  to  this  case.  It  will  be 
noticed  that  the  declaration  charges  that  the  defendants,  by 
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their  wrongful  acts,  washed  out,  covered  up,  and  destroyed 
his  unharvested  corn,  damaged  the  soil  and  rendered  it  of 
little  value,  and  greatly  annoyed  and  incommoded  plaintifif 
in  the  possession,  use,  occupation  and  enjoyment  of  his  prem- 
ises. The  vouoher  made,  presumably  by  the  railroad  com- 
pany,for  plaintiff  to  sign,  released  and  discharged  defendants 
**  on  account  of  obstructions  or  alleged  obstructions  made 
to  the  natural  channel  of  said  creek  on  or  about  the 
first  day  of  September,  1895,  whereby  the  water  was  caused 
to  be  flowed  over  his  premises  as  aforesaid,  and  concerning 
which  Jacob  Jones  has  instituted  suit,"  etc.,  and  concludes 
"  and  for  and  in  full  discharge,  release  and  satisfaction  of  any 
claims  for  damages  by  reason  thereof  or  as  claimed  and  set 
forth  in  his  said  suit  aforesaid,  hereby  releasing  all  of  said 
defendant^  from  any  liability 'on  account  of  such  alleged 
obstruction  and  the  alleged  diversion  of  said  natural  chan- 
nel." It  is  clear,  to  our  minds,  from  this  language  and  the 
amount  of  the  settlement,  that  the  parties  themselves  con- 
sidered and  treated  that  suit  as  an  action  to  recover  dam- 
ages for  the  injur37^  to  plaintiff's  crops,  and  use  and  occupa- 
tion of  his  premises,  caused  by  the  overflow  just  preceding 
the  commencement  of  the  suit,  resulting  from  an  obstruc- 
tion to  the  natural  channel  of  the  creek  and  the  continua- 
tion of  the  artificial  channel  down  into  the  plaintiffs  lands. 
Furthermore,  plaintiff  testifies  that  Captain  Kilmer,  the 
agent  of  the  defendants,  stated  when  he  settled  with  him, 
that  the  settlement  was  for  the  one  act,  the  overflow.  That 
it  was  competent,  under  the  langhage  of  this  declaration  and 
the  voucher  signed  b}'^  plaintifif,  for  the  court  to  hear  parol 
proof  upon  this  subject,  we  have  no  doubt;  Barger  v. 
Ilobbs,  67  III.  592;  C,  B.  &  Q.  R.  E.  Co.  v.  Schaffer,  124  111. 
112.  In  our  opinion  the  jury  was  warranted  in  finding 
from  the  evidence  that  the  settlement  of  that  suit  and  the 
release  were  for  injuries,  only,  done  to  plaintiff's  crop  by 
the  overflow  of  1895. 

It  is  also  insisted  that  the  railroad,  its  works  and  improve- 
ments, are  permanent  structures,  built  according  to  the 
methods  of  good   railroad   construction,  and   can   not  be 
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treated  as  a  continuing  nuisance  for  which  successive  recov- 
eries may  be  had. 

In  C.  &  E.  I.  E.  R  Co.  v.  Loeb.  118  111.  203,  and  nuraer 
ous  other  authorities  which  might  be  cited,  it  is  held  that 
where  a  recovery  is  had  in  one  action,  .where  the  cause  of 
the  injury  is  a  permanent  kind,  it  will  be  a  bar  to  any 
future  recovery  for  injuries  resulting  from  the  same  cause. 
In  C,  B.  &  Q.  R.  R.  Co.  v.  Schafifer,  stcpray  the  court  say : 

"  But  the  doctrine  as  to  entireness  of  recovery  in  one 
action,  where  the  cause  of  injury  is  a  permanent  kind,  is 
limited  to  the  case  of  a  railroad  built  under  authority  of 
law  and  in  a  reasonably  proper  and  skillful  manner,  so  as 
to  avoid  the  infliction  of  all  loss  and  injury  not  necessarily 
resulting  from  thus  building  and  operating  the  road.''  O. 
&  M.  R.  R.  Co.  V.  Wachter,  123  111.  440. 

Without  multiplying  the  citations  of  the  numerous  author- 
ities to  be  found  in  our  reports  upon  this  subject  and  without 
a  further  discussion  of  the  principles  so  well  settled  by 
former  decisions  of  our  supreme  and  appellate  courts,  it  is 
suSicient  to  say  that  in  our  opinion  the  evidence  shows  tho 
railroad  construction  and  ditching  in  section  35  were  not 
of  a  character  that  required  plaintiff  to  treat  them  as  per- 
manent, and  bring  one  action  for  all  damages,  both  present 
and  prospective. 

The  evidence  in  this  case  shows  that  the  channel  cut  by 
the  railroad  company  on  its  right  of  way,  into  which  they 
diverted  the  waters  of  Crow  creek  after  obstructinor  and 
filling  up  the  natural  channel,  was  insufficient  to  properly 
carry  said  waters.  •  When  the  1897  extension  of  the  ditch 
was  made  across  the  lands  of  plaintiff  in  section  35,  a  box 
culvert  was  put  in,  connecting  the  old  or  north  channel  of 
Crow  creek  w^ith  the  artificial  channel  at  the  point  where 
said  artificial  channel  crossed  the  natural  channel  of  Crow 
creek.  It  was  this  branch  of  Crow  creek,  into  which  plaint- 
iff had  tiled  his  lands  in  section  35,  and  which  the  evidence 
fairly  shows  reasonably  drained  said  lands  until  it  was  filled 
up  and  almost  or  entirely  obliterated  by  deposits  caused 
by  overflows  from  the  artificial  channel,  which  cut  through 
the  dike,  spread  over  plaintiff's  land  and  deposited  in  the 
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creek  dirt,  silt  and  debris,  thereby  jBlling  it  up  and  closing 
the  outlet  for  plaintiflTs  drainage  so  that  his  tile  would  not 
operate.  To  our  minds  no  amount  of  testimony  that  the 
railroad  and  its  improvements  in  this  territory  were  built 
according  to  and. consistent  with  approved  methods  of 
good  railroad  construction,  can  justify  the  building  of  an 
embankment  in  and  across  a  natural  watercourse  and  divert- 
ing the  waters  therefrom  into  an  artificial  channel  which 
is  insufficient  to  carry  the  waters  so  diverted.  Where  a 
railroad  compan}^  for  its  own  convenience  elects  to  close  a 
natural  watercourse  and  provide  an  artificial  channel  it  is 
its  duty  to  make  such  channel  of  sufficient  capacity  to  prop- 
erly carry  the  waters  then  carried  by  such  natural  channel 
and  also  all  waters  that  may  thereafter  lawfully  come  to  or 
be  turned  in  to  flow  through  such  natural  channel. 

In  K.  &  S.  E.  R.  Co.  v.  Horan,  30  111.  App.  552,  the 
Appellate  Court  use  this  language  : 

"  The  Parker  slough  was  a  watercourse,  and  it  was  the 
legal  right  of  any  one  along  its  line  for  miles  above  the 
railroad,  where  the  waters  naturally  shed  toward  the 
slough,  to  drain  into  it,  and  no  one  below,  owning  land 
along  the  slough,  would  have  any  legal  remedy  against 
such  person  so  draining  water  into  the  slough  above  them 
for  any  damage  done  to  his  inheritance  by  means  of  an 
increased  flow  of  water  caused  thereby.  In  other  words, 
the  slough  was  a  legal  watercourse  for  the  drainage  of  all 
the  land,  the  natural  tendency  of  which  was  to  cast  its 
surplus  water  caused  by  the  falling  of  rain  and  snow  into 
it,  and  this  whether  the  flow  was  increased  by  artificial 
means  or  not.  It  would  seem  legitimately  to  follow  that 
the  railroad  company  would  be  bound,  in  providing  a  pas- 
sageway for  the  slough,  to  anticipate  and  provide  for 
any  legal  increase  of  the  water  flow.  If  it  did  not,  it  was 
doing  a  wrong  and  a  legal  injury  to  any  one  situated  like 
the  appellee,  who  was  damaged  in  consequence  of  a  failure 
on  its  part  to  do  its  duty." 

This  language  was  quoted  approvingly  in  the  opinion  of 
the  Supreme  Court  affirming  the  judgment  of  the  Appel- 
late Court  in  131  111.  288. 

It  was  shown  by  the  evidence  in  this  case  that  the  flow 
of  water  through  the  natural  channel  of  Crow  creek  was 
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increased  from  time  to  time  as  the  lands  ilaturally  drain- 
ing into  it  were  tiled  and  ditched,  and  the  railroad  corn- 
pan}^  took  upon  itself  the  burden  of  caring  for  all  such 
increased  flow. 

It  is  insisted  that  the  filling  up  of  the  creek  channel  into 
which  plaintiff  had  tiled  and  drained  his  lands  was  not 
due  to  overflows  from  the  artificial  channel  cut  by  the 
railroad  company  but  resulted  from  the  construction  of  the 
Copperas  creek  dam  across  the  Illinois  river  by  the  state 
in  1877  or  1878;  and  it  is  claimed  that  this  process'of  fil- 
ing up  the  old  creek  channel  was  gradual  from  that  time. 
The  evidence  shows  that  the  construction  of  the  Copperas 
creek  dam  had  the  effect  of  raising  the  water  level  of  the 
Illinois  river  about  three  feet.  This,  it  is  contended, 
retarded  the  flow  of  water  through  Crow  creek  into  the 
river,  and  caused  deposits  of  silt,  thus  gradually  filling  up 
its  channel,  and  that  long  before  the  grievances  complained 
of  in  this  case,  said  north  channel  into  which  plaintiff  had 
tiled  his  land  was  to  a  large  extent  filled  up.  As  is  not 
unusual  in  such  cases,  the  testimony  of  the  witnesses  on 
the  different  sides  varied  greatly  and  was  to  a  consid- 
erable extent  contradictory.  Fifty-four  witnesses  were 
sworn  and  testified  on  the  trial,  which  consumed  seven  or 
eight  days,  and  we  can  not,  therefore,  take  up  and  analyze 
all  this  mass  of  testimony.  We  have  read  it  all  with  great 
care  from  the  abstract  and  much  of  it  from  the  record. 
A  redtal  of  it  would  unreasonably  lengthen  this  opinion 
and  we'  will  therefore  give  only  our  conclusions  drawn  from 
this  testimony  with  an  occasional  reference  to  the  testi- 
mony of  some  particular  witness. 

Plaintiff's  evidence  tended  to  show  that  prior  to  the 
extension  of  the  artificial  channel  onto  his  land  in  1895, 
the  north  channel  of  the  creek  was  open  and  fairly  well 
drained  his  land,  and  that  prior  to  that  time  he  raised 
reasonably  good  crops  thereon;  that  immediately  after 
the  extension  of  the  artificial  channel  it  overflowed  and 
filled  up  the  natural  channel  into  which  plaintiff's  land 
drained,  since  which  time  he  has  been  unable  to  raise  crops. 
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The  defendants'  testimony,  as  before  stated,  tended  to 
show  that  the  condition  of  plaintiff's  land  and  the  filling 
up  of  the  natural  channel  of  the  creek  were  due  to  the 
construction  of  the  Copperas  creek  dam  and  the  raising 
thereby  of  the  water  level  of  the  Illinois  river  three  feet, 
and  that  the  filling  of  the  natural  channels  and  the  wet 
Condition  of  plaintiff's  land  has  been  a  matter  of  gradual 
development  since  that  time. 

The  jury  found  and  the  court  approved  the  finding,  that 
plaintiff's  contention  was  sustained  by  the  greater  weight 
of  the  evidence,  and  we  agree  with  that  finding. 

It  is  contended  that  all  the  work  was  done  and  acts  com- 
mitted which  caused  plaintiff's  alleged  injuries,  by  the  Chi- 
cago, Santa  Fe  and  California  Eailway  Company  and  the 
Atchison,  Topeka  and  Santa  Fe  Railroad  Company  and  its 
receivers,  before  the  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company  had  any  connection  with  the  road  or  its  man- 
agement. Counsel  say  the  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  had  no  existence  until  1898  and  therefore 
could  not  be  jointly  liable  with  the  Chicago,  Santa  Fe  and 
California  Railway  Company  for  all  injuries  sustained  by 
plaintiff  during  the  period  of  five  years  next  preceding  the 
commencement  of  this  suit.  It  is  not  clear  from  the  evi- 
dence when  the  last  mentioned  company  was  created  or 
first  became  connected  with  the  management  of  the  road, 
but  there  is  evidence  in  the  record  tending  to  show  that 
it  has  recognized  its  own  existence  and  connection  with  the 
operation  of  said  railroad  for  the  full  period  of  time  for 
'  which  damages  are  claimed  in  this  suit.  We  understand 
the  law  to  be  that  so  long  as  the  obstructions  continued, 
the  railroad  company  that  caused  them,  and  its  lessees, 
immediate  and  remote,  operating  the  road,  would  be  liable 
for  the  injuries  caused  thereby.  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  occupied  the  position  of 
lessee  of  the  Chicago,  Santa  Fe  and  California  Railway 
Company— whether  immediate  or  remote  does  not  very 
satisfactorily  appear  from  the  evidence — and  as  such  we 
hold  would  be  jointly  liable  with  the  lessor  company. 
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It  is  also  insisted  that  the  court  erred  in  not  taxing  the 
witness  lees  against  the  plaintiff  when  the  case  was  con- 
tinued at  the  January  terra,  1902,  upon  the  filing  of  the 
amended  counts  to  the  declaration.  All  costs  of  that  term 
were  adjudged  against  plaintiff  except  the  witness  fees,  and 
these  the  court  ordered  should  abide  the  result  of  the  suit. 
The  terms  to  be  imposed  upon  granting  the  continuance, 
which  was  done  on  motion  of  defendants,  rested  largely  in 
the  sound  discretion  of  the  court.  There  is  no  showing 
made  b}'  defendants  as  to  the  number  of  witnesses  in  attend- 
ance, the  araoilnt  of  their  fees,  nor  any  reason  why  the 
costs  of  their  attertdance  should  be  taxed  against  plaintiff, 
except  that  after  the  trial  was  entered  upon,  plaintiff 
amended  his  declaration,  and  on  this  account,  defendants 
asked  for  and  were  allowed  a  continuance  of  the  case.  In 
the  absence  of  any  other  showing  we  are  not  prepared  to 
say  there  was  any  abuse  of  discretion  in  the  judgment  and 
order  of  the  court  as  to  the  witness  fees  for  that  term. 

The  evidence  shows  that  when,  in  1895,  defendants  cut 
the  artificial  channel  along  the  right  of  way  a  little  way 
west  of  Jones'  east  line,  in  section  35,  and  stopped  it  at  an 
old  channel  of  Crow  creek,  Jones  complained  that  this  would 
ruin  his  land,  as  the  outlet  was  insufficient  to  carry  off  the 
water  which  would  be  brought  down  the  artificial  channel, 
and  requested  the  railroad  company  to  extend  the  channel 
along  the  right  of  way  down  to  bridge  195,  which  crossed  the 
channel  of  Crow  creek.  It  further  appears  that  afterward, 
when  the  railroad  company  had  decided  to  so  extend  the  arti- 
ficial channel,  plaintiff  bid  on  the  work;  and  these  things,  it 
is  claimed,  bar  him  from  recovering  any  damages  resulting 
from  such  construction  of  the  artificial  channel.  We  do 
not  think  so.  It  was  neither  unnatural  nor  unreasonable 
for  plaintiff  to  conclude  that  stopping  this  artificial  channel 
in  the  eastern  part  of  his  land,  more  than  half  a  mile  from 
where  its  outlet  was  into  the  creek  at  the  railroad  bridge, 
with  but  a  ten-foot  ditch  to  carry  it  there,  would  much 
more  seriously  injure  him  than  would  the  extension  of  the 
channel  fifty  feet  in  width,  on  down  to  the  creek.    Under 
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this  belief,  which  we  think,  was  entirely  justified,  plaintiff 
requested  the  company  to  extend  the  channel,  and  put  in 
a  bid  for  the  construction  of  the  work.  It  does  not  appear 
that  the  plaintiff  was  in  anywise  responsible  for  the  width 
or  depth  of  the  ditch  or  the  manner  of  its  construction, and 
in  our  opinion  the  trial  court  committed  no  error  in  hold- 
ing this  to  be  no  bar. 

When  the  railroad  was  constructed  plaintiff  conveyed  to 
the  railroad  company  the  right  of  way  throuo^h  his  lands 
in  section  Si,  and  it  is  contended  that  the  consideration  for 
such  conve3'^ance,  by  law,  included  all  damages,  present  and 
prospective,  to  the  baJance  of  the  land.  Undoubtedly  the 
law  is  the  same  where  the  right  of  way  is  conveyed  by  a 
deed,  as  where  it  is  condemned.  In  Atkins  v.  Bordman,  2 
Met.  403,  it  was  said  :  "  A  grant  being  made  for  valuable 
consiileration,  it  shall  be  presumed  that  the  grantor  in- 
tended to  conve\%  and  the  grantee  expected  to  receive,  the 
full  benefit  of  it,  and  therefore  that  the  grantor  not  only  con- 
veyed the  thing  specifically  described  but  all  other  things, 
so  far  as  it  was  in  his  power  to  pass  them,  which  were  nec- 
essary to  the  enjoyment  of  the  thing  granted.-'  This 
language  has  been  repeatedly  quoted  and  approved  by  our 
Supreme  Court.  In  the  Wachter  case,  supra^  it  was  held 
that  the  payment  of  the  compensation  or  damages  allowed 
the  land  owner  for  right  of  way,  would  not  exempt  the 
company  from  liability  for  damages  resulting  from  its  neg- 
ligence, either  in  the  construction,  maintaining  or  operat- 
ing its  road;  that  the  damages  taken  into  account  when  the 
right  of  way  is  procured,  are  only  such  as  necessarily  and 
naturally  result  where  due  and  proper  care  have  been 
exercised.  C,  R.  I.  &  P.  Ry.  Co.  v.  Smith,  111  111.  363; 
Tinker  v.  City  of  Rockford,  137  III.  123;  C,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Pattison,  67  111.  App.  351;  J.  N.  W.  &  S.  E.R.  R. 
Co.  V.  Cox,  91  111.  500.  Applying  the  principles  announced 
by  these  authorities  it  is  clear  that  the  conveyance  of  the 
right  of  way  by  plaintiff  could  not  operate  to  bar  him  from 
maintaining  an  action  for  damages  for  the  causes  set  forth 
in  the  declaration.     They  are,  that  defendants  wrongfully 
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obstructed  a  natural  watercourse  which  drained  his  lands, 
by  building  an  embankment  across  it.  The  right  to  do  such 
an  act  was  not  "  necessary  to  the  enjoyment  of  the  thing 
granted,"  and  did  not  pass  to  the  railroad  company  by  the 
deed. 

The  trial  court  held  the  measure  of  damages  to  be  the 
rental  value  of  the  land,  and  we  believe  this  was  correct. 
The  fact  that  small  portions  of  it  were,  for  a  year  or 
two  of  the  time  damages  were  claimed  for,  rented  for 
grain  rent,  could  not  alter  the  rule. 

It  is  further  contended  that  the  court  erred  in  the  admis- 
sion of  testimony  for  plaintiff  and  the  exclusion  of  testi- 
mony oifered  by  defendants.  The  chief  complaint  on 
account  of  the  admission  of  testimony  is,  the  allowing  oral 
testimony  of  plaintiff  as  to  the  ownership  of  the  land  and 
the  introduction  of  six  photographs  taken  just  a  few  days 
before  they  were  offered  in  evidence. 

On  the  trial  plaintiff  was  asked  if  he  owned  the  land 
described  in  the  declaration  and  the  court  permitted  him, 
over  the  objections  of  defendants,  to  answer  the  question. 
On  cross-examination  defendants'  counsel  asked  him  par- 
ticularly about  when  he  became  the  owner  of  these  lands, 
and  the  testimony  abundantly  shows  that  he  had  been  in 
possession  of  them  for  a  long  period  of  time  claiming  to  be 
the  owner.  If  there  was  error  in  permitting  the  question 
and  answer  above  referred  to,  it  was  cured  by  the  further 
testimony  in  the  case,  •  which  suflBciently  and  properly 
proved  title  to  sustain  the  action.  Gordon  v.  Dickison, 
131  III.  141;  Davis  v.  Easley,  13  111.  192. 

The  testimony  showed  that  the  conditions  at  the  time 
the  photographs  were  taken  ^vere  substantially  the  same  as 
a  year  before.  We  do  not  think  the  introduction  of  these 
photographs  was  calculated  to  injure  the  defendants,  and 
while  they  might  well  have  been  rejected,  allowing  them 
to  be  received  was  not  reversible  error. 

The  court  sustained  objections  to  questions  asked  certain 
witnesses  who  had  long  been  acquainted  with  the  lands  of 
plaintiff  and  lands  in  that  vicinity,  as  to  whether  in  their 
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opinion,  the  artificial  channel  made  by  the  railroad  com- 
pany was  in  anywise  responsible  for  the  condition  of 
plaintiff's  land,  and  this,  it  is  urged,  was  error.  An  exam- 
ination of  the  testimony  of  all  such  witnesses  will  disclose 
that  they  were  permitted  to  and  did  testify  fully  as  to 
what,  in  their  judgment,  caused  the  wet  condition  of 
plaintiflf's  land;  giving,  among  other  causes,  the  Copperas 
creek  dam,  clearing  away  forests,  and  increased  drainage 
into  the  channel  of  Crow  creek  from  lands  as  they  were 
brought  into  cultivation,  none  of  them  mentioning  any- 
thing the  railroad  had  done  as  causing  or  contributing 
to  such  condition. 

It  is  also  complained  that  a  certain  expert  engineer, 
Taylor,  was  not  permitted  to  answer  questions .  as  to 
whether  anything.the  railroad  company  had  done  tended  to 
retard  the  current  of,  or  cause  the  deposits  from  Crow 
creek,  or  whether  they  resulted  from  natural  causes,  and 
whether  anything  the  railroad  had  done  was  responsible 
for  the  overflow  and  destruction  of  plaintiflf's  under-drain- 
age.  An  examination  of  the  witness'  testimony  as  set 
out  in  the  abstract,  shows  that  he  testified  fully  on  all 
these  propositions.  He  was  permitted  to  give  his  opinion 
as  to  the  effect  of  raising  the  water  in  the  river  by  the 
Copperas  creek  dam,  in  causing  deposits  in  and  filling  up 
the  creek  by  retarding  the  flow  of  water  therein;  also  to 
state  that  there  was  nothing  in  the  construction  of  the 
channel  or  railway  to  retard  the  current  of  the  creek; 
that  he  did  not  see  anything  the  railroad  could  do  to 
improve  the  drainage;  and  to  give  his  opinion  that  the 
company  "  could  do  nothing  further  to  improve  the  road- 
bed or  for  the  protection  of  the  adjoining  land  that  has 
not  been  done."  To  have  permitted  the  witness  to 
answer  the  question  to  which  objections  were  sustained 
would  have  been  mere  repetition,  and  no  error  was  com- 
mitted in  sustaining  the  objections. 

Defendants'  position  with  reference  to  the  age  of  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company  and  its 
responsibility  for  the  injuries  complained  of  in  this  case, 
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made  the  petition  for  removal  to  the  federal  court  of  a 
cause  between  the  same  parties  in  the  early  part  of  1901, 
competent,  and  it  was  properly  admitted  in  evidence. 

What  we  have  said  as  to  defendants'  liability  for  a  con- 
tinuing injury  disposes  of  the  question  raised  by  defendants 
as  to  the  statute  of  limitations,  and  renders  unnecessary 
anj^  further  discussion  of  the  subject  here.  On  the  trial 
some  proof  was  admitted  of  conditions  prior  to  five  years 
next  preceding  the  commencement  of  the  suit.  It  was 
almost  inevitable  that  this  should  be  so,  but  the  court 
instructed  the  jury,  at  the  request  of  both  parties,  that  if 
they  found  for  the  plaintiff,  they  should  not  allow  any 
damages  except  such  as  the  evidence  showed  had  accrued 
within  the  five  years  preceding  the  commencement  oi  the 
suit.  A  similar  question  was  involved  in  the  Schaflfer  case, 
supra,  and  the  court  held  it  was  no  ground  for  reversal. 

We  come  now  to  a  discussion  of  one  of  the  features  of 
this  case  which,  to  our  minds,  renders  necessary  the  reversal 
of  the  judgment.  The  fifth  and  sixth  additional  counts  of 
the  declaration,  charge  the  same  things  in  somewhat  differ- 
ent language,  namely,  the  obstructing  by  defendants  of  a 
natural  ditch,  drain,  trench  or  channel  which  had  for  many 
years  flowed  in  its  natural  channel  through,  over  and  across 
plaintiff's  lands,  affording  ample  outlet  for  his  drainage 
and  into  which  he  had  drained  his  said  premises.  These 
counts  have  reference  to  lands  ifl  section  34,  and  we  do  not 
believe  the  allegations  of  plaintiff's  declaration  as  to  a  nat- 
ural waterway  being  obstructed  are  sustained  by  the  evi- 
dence. We  have  read  all  the  testimony  on  this  subject, 
both  from  the  abstract  and  the  record  and  can  reach  no 
other  conclusion  than  that  the  obstruction  complained  of 
was  to  an  artificial  ditch,  made  by  plaintiff  himself,  and 
into  which  he  had  drained  his  lands.  Plaintiff  so  testifies, 
himself.  True,  on  direct  examination  he  spoke  of  it  as  a 
branch  where  it  crossed  the  railroad  right  of  way.  On 
cross-examination  the  following  questions  were  asked  and 
answers  given: 
"Q.     You  say  at  the  time  the  railway  built  that  fill 
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through  there  that  they  cut  off  some  kind  of  a  creek.  What 
creek  was  that  ?  A.  That  was  a  large  ditch  1  dug  myself 
so  as  to  enable  me  to  drain  that  land. 

Q.  That  was  an  artificial  ditch  you  dug  there  to  give 
you  an  outlet  ?    A.     It  was  a  good  substantial  ditch. 

Q.  That's  what  I  say,  it  was  an  artificial  ditch  you  du^ 
there  to  give  you  an  outlet,  wasn't  it  ?  A.  That's  what  1 
dug  it  for." 

The  only  understanding  wo  can  get  from  this  testimony, 
as  well  as  the  testimony  of  the  other  w^itnesses  who  testi- 
fied on  that  subject  is,  that  it  was  an  artificial  ditch  where 
the  railroad  crossed  itj  wholly  constructed  by  plaintiff  for 
the  purpose  of  concentrating  the  waters  from  his  lands  and 
discharging  them  into  some  outlet  on  the  north  side  of  the 
railroad.  If  we  are  correct  in  our  understanding  of  the 
evidence  it  needs  no  argument  or  citation  of  authorities  to 
establish  that  no  recovery  can  be  had,  under  the  allegations 
in  this  declaration,  for  damages  alleged  to  have  resulted 
from  obstructing  this  ditch  by  the  railroad  company.  And 
as  in  the  state  of  this  record  vfe  are  unable  to  say  how  much, 
if  any,  of  the  damages  allowed  by  the  jury  were  on  account 
of  this  obstruction,  we  are  of  the  opinion  the  court  erred 
in  refusing  the  instructions  asked  by  defendants,  that 
plaintiff  had  not  made  out  his  case  under  the  fifth  and 
sixth  counts  of  the  declaration,  and  that  as  to  those  counts 
they  should  find  for  the  defendants. 

On  the  trial,  defendants  introduced  a  witness,  Davidson, 
who  testified  that  he  was  seventy-six  years  old,  had  been  a 
surveyor  fifty  years,  had  made  tile  drainage  a  special  study 
and  made  surveys  for  more  than  700  miles  of  tiling.  He 
stated  he  had  examined  the  lands  in  section  35  and  sur- 
veyed and  measured  them  to  determine  the  practicability 
of  draining  the  premises  by  tiling  into  the  south  branch  of 
Crow  creek.  He  exhibited  a  plat  or  plan  for  such  drainage 
which  he  testified  he  had  made  from  actual  surveys  and 
measurements  and  that  it  was  correct.  Defendants  then 
offered  to  prove  by  him  that  it  was  practicable  at  a  reason- 
able expense  to  tile  the  premises  into  the  south  branch  of 
the  creek  and  render  them  fit  for  ordinary  farmmg  pur- 
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poses.  They  also  offered  the  plat  in  evidence.  The  court 
sustained  objections  to  these  offers  and  refused  to  allow  the 
witness  to  testif}^  or  the  plat  to  be  introduced.  In  this  we 
believe  the  court  erred.  Undoubtedly  the  law  is,  and  it  is 
so  conceded  by  counsel  for  plaintiff,  that  where  the  suit  is 
for  a  permanent  injury  to  land  it  is  proper  to  take  into 
consideration  whether  the  injury  could  be  obviated,  in 
whole  or  in  part,  by  a  reasonable  expenditure,  in  removing 
the  obstruction.  It  is  insisted,  however,  that  this  rule  does 
not  apply  where  it  is  sought  to  recover  damages  to  crops, 
or  use  and  occupation  resulting  from  a  continuing  nuisance. 
We  are  unable  to  see  any  reason  for  this  distinction  and  to 
our  minds  the  authorities  do  not  sustain  the  contention. 
We  believe  the  law  to  be  that  if  the  plaintiff  could  by  a 
reasonable  expenditure  under  the  circumstances,  in  the 
exercise  of  reasonable  diligence,  by  work  on  his  own  land, 
have  lessened  the  damages  or  obviated  them  in  whole  or  in 
part,  it  was  his  duty  to  have  done  so.  In  such  case  the 
measure  of  damages  would  be  the  loss  sustained  before  he 
could  in  the  exercise  of  reasonable  diligence  have  abated 
the  nuisance,  together  with  all  cost  and  expense  of  abating 
it.  The  authorities  seem  to  be  unanimous  that  in  an  action 
for  the  recovery  of  damages  for  a  breach  of  contract,  it  is 
.the  duty  of  the  injured  party  to  use  reasonable  diligence 
and  prudence  to  avoid  unnecessary  damages.  The  rule 
seems  to  be  the  same  in  actions  for  tort.  In  8  American 
and  English  Ency.  of  Law  (2d  Ed.),  605,  it  is  said : 

"  As  it  is  the  duty  of  a  party  injured  by  a  breach  of 
contract  or  tort  to  make  reasonable  etfprt  to  avoid  dam- 
ages therefrom,  such  damages  as  might  by  reasonable  dili- 
gence on  his  part  have  been  avoided  are  not  to  be  regarded 
as  the  natural  and  probable  result  of  the  defendant's  acts. 
There  can  be  no  recovery,  therefore,  for  damages  which 
might  have  been  prevented  by  reasonable  efforts  on  the  part 
of  the  person  injured." 

In  3  Sutherland  on  Damages,  page  420,  the  author  says : 

"  The  fact  that  the  plaintiff  might  have  abated  the  nui- 
sance caused  by  obstructing  a  ditch,  but  did  not,  it  being 
necessary  to  go  upon  the  defendant's  land  for  that  purpose. 
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will  not  affect  his  right  of  action  or  the  damages.  Where, 
however,  the  plaintiff  has  access  to  the  nuisance,  or  the 
means  or  opportunity  of  avoiding  or  mitigating  the  injury 
it  causes,  it  is  his  duty  to  abate  the  nuisance,  or  to  take  the 
proper  measures  for  preventing  or  lessening  the  damages 
therefrom.  Where  this  duty  arises,  damages  will  be  lim- 
ited to  such  as  are,  or  would  be  suffered  if  the  duty  had 
been  performed,  added  to  the  expense  incident  to  the  per- 
formance of  that  duty.  If  a  plaintiff,  having  the  opportunity, 
without  incurring  a  liability  for  trespass,  neglects  to  exer- 
cise ordinary  care  and  diligence  to  prevent  injury,  he  may 
be  denied  any  recovery,  on  the  ground  of  contributory  neg- 
ligence. The  plaintiff  is  not  obliged,  however,  to  take 
notice  of  defendant's  threat  to  commit  a  wrong,  and  there- 
upon to  take  measures  to  prevent  damages;  it  is  suflBcient 
for  him  if  he  exercises  ordinary  care  in  the  preservation  of 
his  property,  after  he  has  knowledge  that  wrong  has  been 
done." 

Loker  v.  Damon,  17  Pick.  284,  was  a  suit  in  trespass  for 
removing  a  few  rods  of  fence,  and  it  was  there  held,  the 
cost  of  repairing  the  fence  and  not  the  injury  to  the  fol- 
lowing year's  crop,  caused  by  cattle  passing  through  the 
gap,  was  the  proper  measure  of  damages  in  favor  of  plaint- 
iff who  knew  the  fence  was  down  and  neglected  to  repair  it. 

In  Hogle  V.  New  York,  etc.,  R.  R.  Co.,  28  Hun,  363,  it 
was  held  that  in  an  action  to  recover  damages  occasioned 
to  plaintiff's  woods  by  a  fire  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant,  if  the  plaintiff  when 
he  discovered  the  fire  neglected  to  use  reasonable,  practi- 
cable means  to  suppress  it,  he  could  not  recover  for  subse- 
quent damages. 

Simpson  v.  Keokuk,  34  Iowa,  668,  was  a  suit  by  plaintiffs 
against  the  city  to  recover  damages  caused  their  lot  by 
water  accumulating  thereon  in  consequence  of  the  negligent 
manner  in  which  the  street  gutters  were  constructed.  The 
court  say : 

"  If  the  plaintiffs  by  the  use  of  ordinary  diligence  and 
efforts,  and  at  a  moderate  expense,  might  have  prevented 
the  damage,  it  seems  necessarily  to  follow  that  their  neg- 
lio^ence  contributed  to  the  injury;  and  this,  upon  a  well 
settled  rule,  would  defeat  the  plaintiffs'  recovery." 
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This  was  approved  in  Van  Pelt  v.  City  of  Davenport,  42 
Iowa,  308. 

In  Walrath  v.  Eedfield,  11  Barb.  368,  the  plaintiffs  sued 
defendants  for  damages  resulting  from  the  construction  of 
a  dam  a  short  distance  below  plaintiffs'  mill  which  caused 
water  to  flow  back  upon  their  mill  and  rendered  it  inca- 
pable of  use  till  the  dam  was  carried  off  some  two  years  after 
it  was  constructed.  One  element  of  damage  claimed  by 
plaintiffs  was  injury  to  a  large  number  of  logs  on  their  mill 
yard  during  the  time  they  were  prevented  from  operating 
the  mill.    The  court  instructed  the  jury  : 

"  Whether  the  damage  to  the  logs  resulted  in  conse- 
quence of  the  wrongful  acts  of  the  defendants  in  depriv- 
ing the  plaintiffs  of  the  lawful  use  of  their  mill  and  water 
privileges,  was  a  question  which  the  court  would  leave  to 
the  jury;  and  that  if  the  jury  found  that  issue  for  the  plaint- 
iffs, then  they  should  take  that  item  of  damage  into  account 
in  making  up  their  verdict;  otherwise  not." 

This,  on  appeal,  was  held  to  be  erroneous  and  the  case 
reversed  and  remanded,  •'  for  the  want  of  evidence  that  the 
damages  claimed  did  necessarily  result  from  the  act  of  the 
defendant;  that  it  did  not  result  from  the  negligence  of  the 
plaintiffs  properly  to  care  for  and  dispose  of  their  property 
in  time  to  prevent  loss  from  a  depreciation  in  value.  In 
actions  upon  Icon  tracts  it  is  well  settled  that  a  party  com- 
plaining of  a  breach  of  the  contract  can  only  recover  the 
damages  necessarily  resulting  from  such  breach  and  he  can 
not  conduct  in  such  a  manner  as  to  make  the  dgimages  unnec- 
essarily burdensome.  The  same  rule  should  apply  to  actions 
of  tort  where  there  has  been  no  willful  injury  to  the  right 
of  another.  The  plaintiffs  in  this  action,  if  they  had  an 
opportunity,  should  have  procured  their  logs  to  be  sawed  at 
other  mills  and  thus  prevented  the  injury  of  which  they  com- 
plain; and  if  they  had  no  opportunity  to  do  so  they  should 
have  given  some  evidence  of  it  upon  the  trial.  *  *  * 
If  the  plaintiffs  by  using  reasonable  precautions,  and  such 
as  would  ordinarily  be  employed  by  a  prudent  man  in 
the  preservation  of  his  property,  could  have  prevented  the 
loss  by  the  injury  to  the  logs,  they  can  not  recover  such 
loss  in  this  action." 
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To  the  same  effect  are  Chase  v.  N.  Y.  C.  R.  R.  Co.,  24 
Barb.  273,  and  Emery  v.  City  of  Lowell,  109  Mass.  197. 

Plaintiff  was  permitted  to  testify  that  he  had  attempted 
to  drain  his  land  by  tiling  it  into  the  south  fork  of  the  creek, 
but  that  it  was  not  successful  and  did  not  drain  it.  If  this 
was  proper,  why  should  not  defendants'  testimony  have 
been  heard  as  to  whether  it  was  practicable,  at  a  reason- 
able expense,  to  have  accomplished  this  successfully?  If  it 
were  true  that  this  could  be  done,  it  seems  to  us  plaintiflTs 
remedy  would  be  complete  when  he  was  allowed  all  dam- 
ages that  had  accrued  before  he  could,  in  the  exercise  of 
reasonable  diligence,  have  abated  the  nuisance,  and  in  addi- 
tion thereto,  all  costs  and  expenses  incurred  in  such  abate- 
ment. In  our  opinion,  therefore,  the  court  erred  in  not 
admitting  this  testimony. 

Complaint  is  made  of  the  giving  of  instructions  for 
plaintiff  and  refusing  instructions  asked  by  defendants. 
Seven  instructions  were  given  on  behalf  of  plaintiff,  and 
the  unreasonable  number  of  fifty-two  asked  b}''  defendants. 
Of  this  number  the  court  gave  sixteen.  It  would  be  im- 
possible for  us  to  review  the  rulings  of  the  court  in  giving 
five  of  plaintiff's  seven  instructions  complained  of,  and 
refusing  thirty-six  of  those  asked  by  defendants,  without 
making  this  opinion  unreasonably  long,  and  we  shall  not 
attempt  to  do  so. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 
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JEnights  Templars  and  Masons'  Life  Indemnity  Company 
V.  Frank  L.  Crayton  et  al. 

1.  Practice— TnaZ  Judge  Alone  Can  Certify  What  Took  Place  on 
Trial.— The  trial  jud^e  alone  can  certify  what  proofs  he  heard,  what 
rulings  he  made,  and  w^hat  exceptions,  if  any,  were  taken  thereto. 

2.  Same-— iVo  Error  to  Refuse  Leave  to  File  a  Demurrable  Plea.— -It 
is  not  error  to  refuse  leave  to  file  a  demurrable  plea. 

3.  S\w:e— Defendant  Can  Not  File  Additional  Pleas  as  a  Matter  of 
Right.— A  defendant  can  not  file  additional  pleaa  as  a  matter  of  risht. 
An  application  to  do  so  is  addressed  to  the  sound  discretion  of  the  court. 
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4.  ^  Same— Waiver  of  Error  in  Refuning  to  Direct  Verdict  for  Defend- 
ant at  Close  of  Plain  tiff*  a  Case  by  Offering  Proo/s.— Defendant  waives 
the  error  of  the  court  in  refusing  to  direct  a  verdict  for  defendant,  at 
close  of  plaintiff's  case  in  chief,  by  thereafter  offering  proofs. 

5.  Appellate  Court  Practice-- WTia^  Qv^^tion  is  liaised  When  an 
Instruction  is  Requested  to  Find  for  Defendant  at  the  Close  of  All  the 
Proofs  and  Denied. — When,  at  the  close  of  all  the  proofs,  the  defendant 
requests  an  instruction  to  find  for  the  defendant,  and  such  instruction  is 
denied,  the  question  is  presented  whether  upon  all  the  evidence  the  ver- 
dict for  plaintiff  is  unwarranted. 

6.  Same— Assignments  of  Error  Not  Argued  Are  R-^afyed.-— Assign- 
ments of  error  not  argued  in  this  court  are  waived. 

7.  SviciDE— Presumption  of  Laiv  is  Against. — There  is  a  presump- 
tion against  death  by  suicide,  where  the  circumstances  are  sucli  that  it 
might  have  resulted  from  negligence,  accident  or  suicide. 

8.  Evidence — Verdict  of  Coroners  Jm^  is  Competent. — The  verdict 
or  inquisition  of  a  coroner's  jury  is  competent  evidence. 

9.  Same,— Depositions  Taken  at  Coroner's  Inquest  Not  Competent 
Original  Evidence. — Depositions  taken  at  a  coroner's  inquest  are  not 
competent  original  evidence. 

10.  Same— Extent  to  Which  Proofs  of  Death  Are  Competent  Evidence. 
— Proofs  of  death  are  competent  evidence  for  plaintiff  to  show  compli- 
ance with  the  requirement  of  proofs  of  death  or  for  defendant  to  show 
that  they  were  not  such  proofs  of  death  as  the  policy  required,  but  they 
are  not  competent  for  either  party  upon  the  question  whether  the  cause 
of  death  was  such  as  to  charge  defendants  with  liability  or  to  relieve  it 
therefrom. 

11.  Same— ^s  to  Cause  of  Oun-shot  Wound  Resulting  in  Death.— A 
physician  in  tes^tify  ing  as  to  the  cause  of  death  of  a  person  should  confine 
himself  to  facts  and  not  draw  any  conclusions  or  offer  his  opinions  upon 
a  matter  not  requiring  medical  skill  or  knowledge. 

12.  Guardian  and  Ward— Guardian  Can  Not  Bind  Wards  by 
Admissions  Made  by  Her  in  Proof  of  Death.— A  guardian  has  no 
authority  to  make  even  qualified  admissions  against  the  interests  of  her 
wards  in  proofs  of  death  and  they  are  not  bound  by  them  when,  after 
arriving  at  their  majority,  they  seek  to  enforce  the  policy. 

13.  Same — Guardian  Can  Not  Release  Demand  Due  Ward  M^ithout 
Authority  of  Court. — A  guardian  can  not  compound  and  release  a 
demand  due  her  wards  without  obtaining  authority  from  the  court 
which  appointed  her. 

14.  Instructions— ProjoerZt/  Refused  When  Principles  Are  Embodied 
in  Others  Gifen.— Instructions  are  properly  refused  when  the  principles 
contained  in  them  are  embodied  in  othei-s  given. 

15.  Insurance— CZawsc  in  Policy  Construed. -^The  clause  in  a  polic3' 
with  reference  to  self-destruction,  **  whether  voluntary  or  involuntary, 
sane  or  insane,"  has  no  application  where  the  insured  meets  death 
through  the  accidental  discharge  of  a  gun  while  he  is  cleaning  it,  if 
he  had  no  intention  of  discharging  it  or  no  intention  of  hitting  himself. 
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16.  IsTEKEST— Allowable  on  Written  Contract  After  Money  is  Due. 
—Interest  is  allowable  on  all  moneys  after  they  become  due  on  any 
instrument  in  writing. 

17.  Release— Paj/meni  of  an  Undisputed  Debt  Not  a  Consideration 
For,— The  payment  of  an  undisputed  debt  does  not  form  a  consideration 
for  a  release,  and  a  release  so  obtained  is  void. 

Assumpsit,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
Court  of  Marshall  County;  the  Hon.  Leslie  D.  Puterbauqh.  Judge 
presiding.  Heard  in  this  court  at  the  April  term,  1903.  Aflftrmed. 
Opinion  filed  October  8,  1903. 

Jack,  Irwin,  Jack  &  Danforth,  Ward  &  Graydon  and 
Jay  H.  Magoon,  attorneys  for  appellant. 

Clark  Varnum  and  L.  0.  MoMurtrib,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

John  Crayton  died  July  31,  1891,  leaving  a  policy  of 
insurance  on  his  life  in  the  Knights  Templars  and  Masons' 
Indemnity  Company  for  the  benefit  of  his  children,  Frank 
L.,  Josephine  M.,  (also  called  Margaret  J.,  and  now  by  mar- 
riage, Wilkes,)  and  Laura  Crayton.  The  amount  the  com- 
pany thereby  agreed  to  pay  the  beneficiaries  was  "  five 
thousand  dollars,  and  all  the  money  paid  on  the  policy 
in  assessments."  The  beneficiaries  were  minors.  Their 
mother,  Ellen  C.  Crayton,  was  thereupon  appointed  their 
guardian,  and  delivered  to  the  company  proofs  of  death 
within  the  time  required  by  the  policy.  The  policy  pro- 
vided 'Mn  case  of  the  self-destruction  of  the  holder  of  this 
policy,  whether  voluntary  or  involuntary,  sane  or  insane, 
*  *  *  this  policy  shall  become  null  and  void,  and  the 
widow  and  heirs  or  devisees  of  said  member  shall  have  no 
claim  for  benefits  on  this  company;  provided,  that  in  the 
case  of  the  suicide  of  the  holder  of  this  policy,  then  this 
company  will  pay  to  his  widow  and  heirs  or  de\risees  such 
an  amount  on  this  policy  as  the  member  shall  have  paid  to 
this  company  on  this  policy  in  assessments  on  the  same 
without  interest."  The  company  refused  to  pay  the  face 
of  the  policy  on  the  ground  that  deceased  committed  suicide, 
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but  offered  the  guardian  $179,  which  was  the  sum  deceased 
had  paid  the  company  in  assessments.  The  guardian 
accepted  that  sum  and  gave  a  receipt  therefor  in  full  of  all 
claims  under  the  policy.  Laura  became  of  age  February  5, 
1893;  Frank,  August  11,  1894,  and  Josephine  September 
13,  1896.  On  July  30,  1901,  said  children  began  this  suit 
against  the  company  to  recover  the  $5,000  named  in  the 
policy.  They  recovered  a  verdict  and  a  judgment  for 
$7,457.50,  from  which  the  company  prosecutes  this  appeal. 

The  declaration  contained  a  special  count  upon  the  policy 
and  the  common  counts.  Defendant  filed  eleven  pleas.  A 
demurrer  was  sustained  to  the  second,  fourth  and  fifth,  and 
that  action  is  not  assigned  for  error.  The  first  plea  was 
non-assumpsit.  The  third  was  that  deceased  committed 
suicide.  The  sixth  was  that  plaintiffs  did  not  make  claim 
within  six  months  after  Cray  ton's  death,  as  required  by 
the  policy.  The  seventh  was  the  ten  years'  statute  of 
limitations.  The  eighth  alleged  the  policy  was  obtained 
by  Crayton  by  fraud  and  circumvention,  in  this,  that  he 
then  intended  suicide  and  afterward  committed  suicide. 
The  ninth  alleged  a  release  by  the  guardian  in  considera- 
tion of  payment  of  the  full  amount  due  upon  the  policy. 
The  tenth  was  to  the  same  effect,  and  further  averred  that 
each  child  when  he  or  she  came  of  age  received  from  the 
guardian  his  or  her  full  share  of  the  total  sum  due  on  said 
policy,  and  had  not  revoked  or  disaffirmed  the  act  of  their 
guardian  in  releasing  the  policy  nor  returned  the  several 
sums  so  received  by  them.  The  eleventh  plea  was  like  the 
tenth.  Plaintiffs  filed  a  similiter  to  the  first  plea,  and 
special  replications  to  the  other  pleas,  by  which  the  several 
material  matters  of  fact  therein  pleaded  were  denied. 

Defendant  assigns  for  error  the  refusal  of  the  trial  court 
to  prohibit  Clark  Varnum  from  prosecuting  this  suit  for 
plaintiffs.  The  bill  of  exceptions  does  not  contain  the 
petition  by  defendant  on  that  subject,  the  affidavits  heard 
by  the  court  for  and  against  that  application,  the  order  of 
the  court,  nor  any  exception  by  defendant  thereto.  Because 
of  this  omission  the  matter  is  not  before  us.  The  clerk  has 
improperly  set  out  these  matters  in  his  record.     The  clerk 
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I 
can  not  preserve  such  matters  of  record.     The  trial  judge 

alone  can  certify  what  proofs  he  heard,  what  rulings  he 
made,  and  what  exception,  if  any,  was  taken  thereto.  Fur- 
ther, Varnum's  name  was  signed  to  the  praecipe  for  sum- 
mons and  to  the  declaration.  The  alleged  objections  to 
permitting  Varnum  to  act  as  attorney  for  plaintiffs  were  as 
well  known  to  defendants  then  as  afterward,  and  they  did 
not  make  the  application  till  more  than  a  year  after  the 
suit  was  begun,  and  shortly  before  the  trial,  and  when  it 
was  manifest  to  grant  the  application  would  be  likely  to 
prevent  a  trial  at  that  term. 

It  is  urged  the  court  erred  in  refusing  defendant  leave  to 
file  four  additional  special  pleas.  Defendant  had  filed  one 
set  of  pleas,  and  had  then  obtained  leave  to  file,  and  had 
filed,  additional  pleas.  Issues  had  been  joined  thereon,  and 
^  thereafter,  pursuant  to  the  agreement  of  the  parties,  the 
court  had  set  the  cause  for  trial  for  a  day  certain.  As  the 
case  was  about  to  be  reached  for  trial  these  four  addi- 
tional pleas  were  presented.  No  showing  was  made  that 
the  matters  set  up  therein  had  been  discovered  since  the 
last  preceding  pleas  were  filed.  It  is  manifest  they  had  not 
been.  The  additional  pleas  presented  nothing  appealing 
to  the  discretion  of  the  court.  The  first  and  third  related 
to  the  settlement  with  the  guardian  and  her  distribution  of 
the  money.  That  matter  had  been  fully  pleaded,  and  was 
treated  as  sufficiently  pleaded  at  the  trial.  The  third  set 
up  the  five  years'  statute  of  limitations,  which  was  not  appli- 
cable to  this  contract.  The  fourth  charged  Varnum  was 
attorney  for  defendant  when  it  settled  with  the  guardian, 
and  was  now  prosecuting  the  case  under  a  ohampertous 
contract.  The  matters  set  out  in  this  plea  had  already 
been  before  the  court  on  the  motion  to  prevent  Varnum 
from  acting  as  attorney  for  plaintiffs.  The  proofs  on  that 
application  not  having  been  embodied  in  the  bill  of  excep- 
tions, we  may  well  assume,  in  support  of  the  refusal  of 
leave  to  file  this  plea,  that  it  had  already  appeared  there 
was  no  basis  for  the  charges  set  out  in  the  plea.  If,  as 
against  defendant  who  has  caused  this  record  to  be  pre- 
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pared,  we  may  consider  the  affidavits  the  clerk  has  copied 
into  the  record,  then  it  had  already  appeared  that  these 
charges  were  made  by  defendant  largely  upon  information 
and  belief,  and  that  they  had  been  rebutted  by  positive 
denials  and  specific  statements  of  fact,  leaving  no  basis  for 
the  charges  of  an  injustice  done  by  Varnum  to  defendant^ 
and  of  an  illegal  arrangement  bet\^een  him  and  plaint- 
iffs. The  plea  is  in  bar  of  the  action,  and  certainly,  even 
if  the  facts  stated  might  authorize  the  court  to  stay  the 
progress  of  the  cause  till  it  was  relieved  of  a  champertous 
contract,  or  an  attorney  improperly  appearing,  they  coultl 
not  discharge  the  debt  or  bar  the  action.  It  is  also  argued 
the  plea,  if  allowed  and  proven,  would  prevent  the  recovery 
of  the  portion  which  it  was  averred  Varnum  was  to  receive 
by  his  contract  with  plaintiffs.  The  plea  in  its  commence- 
ment and  conclusion  professes  to  be  in  bar  of  the  whole 
action,  and  it  was  therefore  demurrable,  even  if  it  stated  a 
defense  to  one-half  the  cause  of  action.  It  is  not  error  to 
refuse  leave  to  file  a  demurrable  plea.  A  defendant  can 
not  file  additional  pleas  as  a  matter  of  right.  An  applica- 
tion for  leave  to  do  so  is  addressed  to  the  sound  judicial 
discretion  of  the  court.  The  party  complaining  of  its 
refusal  must  show  that  discretion  was  abused.  No  such 
showing  is  made  here. 

Various  exceptions  were  taken  during  the  trial  to  the 
rulings  of  the  court  upon  the  admission  and  rejection  of 
testimony,  but  these  exceptions  are  not  argued  in  defend- 
ant's opening  brief  here,  and  they  are  therefore  waived. 

It  is  argued  that  as  plaintiffs  did  not  introduce  the 
proofs  of  death  they  failed  to  make  a  case  in  chief,  and 
therefore  defendant's  instruction  to  find  for  defendant, 
offered  at  the  close  of  plaintiffs'  case  in  chief,  should  have 
been  given.  But  defendant  thereafter  offered  proofs  and 
therebj^  waived  the  error,  if  any,  and  it  put  the  proofs  of 
death  in  evidence.  Defendant  again  requested  an  instruc- 
tion to  find  for  defendant  at  the  close  of  all  the  proofs,  and 
it  was  refused  and  defendant  excepted.  This  presents  the 
question  whether  upon  all  the  evidence  the  verdict  is 
unwarranted. 
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The  main  question  is  whether  John  Cray  ton  committed 
suicide.  We  have  read  the  evidence  on  this  subject  in  the 
record  itself,  and  have  endeavored  to  give  it  careful  con- 
sideration. There  were  circumstances  proved  from  which 
the  inference  of  suicide  might  be  drawn.  Deceased  was 
killed  by  a  bullet  which  entered  near  the  center  of  his  fore- 
head and  passed  out  near  the  rim  of  his  hat  on  the  back 
of  his  head.  The  shooting  took  place  on  his  barn  floor 
between  eleven  o'clock  a.  m.  and  noon.  His  body  was 
found  lying  on  the  floor  with  his  head  to  the  east  and  with 
his  Winchester  rifle  between  or  near  his  legs,  pointing  to 
the  southeast.  His  rifle  contained  only  an  exploded  shell. 
A  pine  stick  lay  near  him,  which  defendant  asks  us  to 
infer  he  used  in  firing  the  gun.  Deceased  had  suffered  from 
a  sunstroke  some  years  before,  and  since  then  had  been 
moody,  excitable  and  peculiar,  and  his  family  and  neigh- 
bors doubted  his  sanity.  During  the  forenoon  of  his  death 
he  had  spoken  harshly  to  his  son  about  being  out  late  at 
night.  On  the  other  hand,  it  does  not  appear  that  he  had 
ever  expressed  or  indicated  any  suicidal  purpose  or  intent 
He  went  to  the  barn  about  eleven  o'clock  that  forenoon 
for  the  express  purpose  of  cleaning  his  rifle.  He  called 
for  certain  apparatus  he  had  for  that  purpose  and  caused 
his .  children  to  search  the  house  for  it.  When  they 
could  not  find  it,  he  said  he  would  go  to  the  barn  and  use 
a  wire  for  a  ramrod,  meaning  in  cleaning  the  gun.  His 
body  was. found  in  front  of  and  close  to  his  work  bench  in 
the  barn,  in  front  of  a  window,  and  with  the  big  barn 
doors  open  toward  the  house.  Pieces  of  cloth  and  other 
suitable  apparatus  for  cleaning  the  gun  were  on  the  bench. 
All  the  cartridges  but  this  one  were  on  the  bench.  The 
exploded  shell  in  the  gun  bore  the  marks  of  a  knife.  A 
common  jack-knife  was  stuck  in  the  bench.  Deceased  had 
on  his  boots  and  could  not  have  fired  the  gun  with  his  feet 
It  was  shown  that  kindling  wood  was  often  split  at  that 
place  and  that  there  were  quite  a  number  of  pine  sticks 
lying  near  where  deceased  fell,  thus  weakening  the  infer- 
ence that  deceased  had  been  using  the  stick  which  defend- 
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ant's  witness  described  as  lying  near  his  body.  There  was 
no  discoloration  by  powder  or  by  burning  about  the  head 
of  deceased.  Experiments  were  made  during  the  trial  by 
firing  cartridges  of  the  same  make  and  size  out  of  the  same 
gun  at  heavy  card-board  paper,  one  where  the  muzzle  of 
the  rifle  was  held  close  to  and  almost  in  contact  with  the 
card-board,  and  others  at  six,  twelve,  twenty-four  and 
thirty-six  inches  distant  therefrom.  These  papers  were 
identified  and  put  in  evidence.  Though  objection  was 
made  and  exception  preserved  by  defendant,  yet  that 
exception,  as  already  suggested,  is  not  argued  in  defendant's 
opening  brief,  and  it  is  therefore  waived,  and  the  case 
stands  here  as  if  that  proof  had  been  received  without  objec- 
tion. But  though  the  bill  of  exceptions  recites  these  card- 
boards were  admitted  in  evidence,  they  are  otnitted  from 
it.  In  this  condition  of  the  record  we  think  it  fair  to 
assume  they  tended  to  show  that  wliere  the  muzzle  was 
near  the  card-board,  the  latter  bore  indications  of  discolor- 
ation by  powder  or  burning,  and  tended  to  show  that  the 
muzzle  of  this  rifle  was  not  near  the  head  of  John  Cray  ton 
when  the  rifle  was  discharged.  If  the  muzzle  was  two  or 
three  feet  from  Crayton's  head  when  the  rifle  was  dis- 
charged, this  might  well  be  considered  by  the  jury  as 
tending  to  indicate  the  discharge  was  accidental  and  not 
intentional. 

Deceased  may  have  intentionally  killed  himself.  On  the 
other  hand,  he  may  have  gone  to  the  barn  solely  to  clean 
the  rifle  and  in  his  preparations  to  clean  it,  may  have  got 
together  the  cleaning  apparatus  found  on  the  bench,  and 
removed  from  the  rifle  the  cartridges  found  pn  the  bench; 
may  have  tried  to  remove  the  last  cartridge  and  had  diflS- 
culty  in  doing  so  and  used  the  knife  upon  it  in  an  unsuc- 
cessful effort  to  get  it  out  and  thereby  made  the  marks 
found  upon  the  exploded  shell,  and  then  stuck  the  knife  in 
the  bench;  and  may  then  have  done  something  else  with 
the  rifle  carelessly  in  an  effort  to  loosen  the  remaining 
shell,  and  in  so  doing  unintentionally  discharged  the  gun 
with  the  fatal  result.    The  burden  of  proving  intentional 


656  Appellate  Coukts  op  Illinois. 

Vol.  110.]  Knights  Templars  &  Masons'  Life  Indemnity  Co.  v.  Crayton- 

self-destruction  was  upon  defendant.  In  our  opinion  the 
language  of  the  policy  with  reference  to  self-destruction. 
"  whether  voluntary  or  involuntary,  sane  or  insane,"  does 
not  apply  here  if  the  gun  was  accidentally  discharged  while 
being  handled  by  Craj^ton,  if  he  had  no  intention  of  dis- 
charging it  or  no  intention  of  hitting  himself.  We  are 
unable  to  say  the  jury  ought  to  have  found  from  this  evi- 
dence that  the  deceased  committed  suicide. 

The  action  of  the  guardian  did  not  release  defendant 
from  liability  for  the  $5,000  named  in  the  policy,  for  two 
reasons.  First,  she  had  no  personal  interest  in  the  cause 
of  action,  and  in  her  capacity  as  guardian  she  could  not 
compound  and  release  a  demand  due  her  wards  without 
obtaining  the  authority  of  the  court  which  appointed  her. 
(Hayes  v.  Massachusetts  Life  Ins.  Co.,  125  111.  626.)  That 
authority  was  not  obtained  in  this  case.  'Second,  there 
was  no  compromise,  nor  did  defendant  pay  any  considera- 
tion for  a  release  of  the  claim  for  |5,000.  The  policy 
bound  defendant  to  pay  not  only  $5,000,  but  also  ''all  the 
money  paid  on  the  policy  in  assessments."  While  the  pol- 
icy provided  that  the  suicide  of  the  member  should  relieve 
defendant  from  the  payment  of  the  $5,000,  yet  it  made  the 
company  liable  in  any  event  for  "  such  an  amount  on  this 
policy  as  the  member  shall  have  paid  to  this  company  on 
this  policy  in  assessments  on  the  same,  without  interest." 
John  Crayton  paid  defendant  $179  in  assessments  on  this 
policy  during  his  lifetime.  Under  the  provisions  of  the 
policy,  unless  deceased  committed  suicide,  defendant  was 
liable  for  $5,000  and  also  for  $179.  If  he  did  commit  sui- 
cide defendant  was  still  liable  for  $179.  It  paid  the  guard- 
ian $179  onl\%  being  the  sum  due  in  any  event.  The  claim 
of  the  guardian  for  the  $5,000  was  not  compromised,  but 
simply  surrendered.  There  was  no  dispute  as  to  defend- 
ant's liability  to  pay  the  $179.  The  payment  of  that 
undisputed  debt  could  not  form  a  consideration  for  a 
reletise  of  the  further  claim  for  $5,000.  The  release  was 
therefore  void.  (Hart  v.  Strong,  183  111.  349;  Jaffrav  v. 
Davis,  11  L.  K.  A.  711,  note.)     In  Tyler  v.  Odd   Fellows 
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Mutual  Relief  Ass'n,  145  Mass.  134,  this  principle  was 
applied  to  a  similar  attempt  by  a  guardian  to  release  all  his 
ward's  rights  upon  receipt  of  so  much  as  was  admitted  to 
be  due.  No  attempt  was  made  here  to  again  recover  the 
§179,  but  it  was  treated  by  plaintiffs  at  the  trial  and  by 
the  court  in  its  instructions  as  a  p'dvment  pro  t(mtf}.  About 
the  time  each  plaintiff  came  of  age  the  guardian  paid  such 
plaintiff  his  or  her  share  of  the  $179  and  several  years 
afterward  filed  in  the  County  Court  a  report  of  the  receipt 
and  distribution  of  said  $179.  The  acts  of  \he  minors  in 
accepting  such  sums  from  their  guardian  did  not  release 
defendant  or  constitute  a  ratification  of  the  receipt  in  full 
which  the  guardian  had  given  defendant.  The  $179  was 
due  to  the  children  in  any  event.  They  received  and 
receipted  only  for  what  was  due  them  if  deceased  did  com- 
mit suicide.  The  proof  shows  that  before  they  were  all  of 
age  they  had  declared  their  dissatisfaction  with  the  release 
of  the  policy,  and  were  actively  trying  to  find  some  one 
who  would  prosecute  their  claim,  and  had  it  at  different 
times  in  the  hands  of  different  lawyers  at  different  places. 
Ultimately,  they  caused  it  to  be  presented  to  an  officer  of 
defendant.  Defendant  has  not  been  misled  or  injured  by 
any  act  or  omiv^ion  of  plaintiffs.  In  our  judgment  plaint- 
iffs have  not  by  their  conduct  released  their  claim  to  the 
$5,000,  Tior  created  an  estoppel  against  its  recovery. 

Plaintiffs'  fourth  instruction  said  the  burden  of  proving 
that  John  Crayton  came  to  his  death  by  self-destruction 
was  upon  the  defendant;  and  the  eighth  was  that  the  jury 
could  not  find  that  he  committed  self-destruction  because 
the  cause  of  his  death  was  not  proved,  but  unless  the  evi- 
dence showed  the  cause  of  his  death  was  self-destruction 
the  jury  should  rely  upon  the  presumption  of  law  against 
self-destruction.  That  there  is  a  presumption  against  death 
by  suicide,  where  the  circumstances  are  such  it  might  have 
resulted  from  negligence,  accident  or  suicide,  is  shown  by 
the  authorities  quoted  by  us  at  length  in  Supreme  Court  of 
Honor  v.  Barker,  96  III.  App.  490.  But  it  is  argued  these 
instructions  were  erroneous  because  the  proofs  of  death  fur- 
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nished  by  the  guardian  showed  deceased  committed  suicide, 
and  because  plaintiffs  are  estopped  by  those  proofs.  The 
guardian  stated  in  those  proofs  that  the  amount  of  the  policy 
was  $5,000;  that  she  was  legalh'^  entitled  to  recover  the 
entire  amount  of  the  policy;  that  the  remote  cause  of  death 
was  ''supposed  sunstroke  some  two  or  three  years  ago,'' 
and  that  the  immediate  cause  of  death  was  "supposed  sui- 
cide," This  was  by  no  means  an  unqualified  statement  that 
deceased  committed  suicide,  if  the  guardian  could  bind  her 
wards  by  such  an  admission.  The  evidence  showed  there 
were  instructions  by  defendant  as  to  the  manner  in  which 
proofs  of  loss  should  be  made  up,  which  required  the  cer- 
tificate of  the  physician  who  attended  deceased  in  his  last 
illness  and  also  a  certified  copy  of  the  verdict  of  the  cor- 
oner's jury  and  of  the  evidence  on  which  that  verdict  was 
based.  In  attempted  compliance  with  these  requirements 
the  guardian  attached  to  the  proofs  of  death  sworn  answers 
to  a  series  of  prepared  questions  by  the  physician  who  was 
called  after  John  Crayton  was  found  dead.  In  these 
answers  he  stated  that  the  immediate  cause  of  death  was 
'*gun  shot  through  his  brain,  fired  by  himself  with  suicidal 
intent."  She  also  attached  the  verdict  of  the  coroner's 
jury,  w^hich  was  that  the  fatal  wound  upon  deceased  was 
'^inflicted  by  himself  with  suicidal  intent,  while  laboring 
under  a  temporary  fit  of  insanity."  Whatever  may  be  the 
rule  as  to  the  competency  of  these  documents  as  evidence, 
we  can  not  conceive  that  these  plaintiffs  can  be  estopped  by 
anything  contained  therein.  The  physician  was  the  one 
who  came  the  nearest  possible  to  defendant's  requirements, 
as  he  was  the  physician  who  was  called  after  a  sudden  death, 
where  there  had  been  no  last  illness.  The  guardian  had  no 
control  over  his  views  of  the  case  or  manner  of  answering 
the  stated  questions.  At  the  time  the  inquest  was  held 
])laintiffs  were  minors  and  had  no  guardian,  and  there  was 
no  one  who  could  represent  them  at  the  inquest.  The 
objection  made  to  these  instructions  we  consider  not  well 
taken. 
All  the  papers  connected  with  the  proofs  of  death  were 
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ofifered  by  defendant,  and  were  admitted  by  the  court,  first 
for  a  limited  purpose  and  afterward  generally  for  all  pur- 
poses.    But  by  the  tenth  instruction  given  for  plaintiff  the 
jury  were  told  that  none  of  these  papers,  except  the  verdict 
of  the  coroner's  jury,  could  be  considered  by  them  in  deter- 
mining the  cause  of  John  Crayton's  death.     This  ruling 
presents  two  questions  :    first,  were  the  depositions  taken 
before   the  coroner's  jury  competent  original   testimony 
upon  that  subject?  and  second,  were  said  depositions  and 
the  statements  under  oath' by   the  guardian  and  by   the 
physician  made  competent  original  testimony  on  that  sub- 
ject, by  their  inclusion  in  the  proofs  of  loss  furnished  by 
the  guardian  ?     That  the  verdict  or  inquisition   itself  was 
competent  is  held  in  United  States  Life  Ins.  Co.  v.  Vocke, 
129  111.  657;  Fyle  v.  Pyle,  158  111.  289;   Grand  Lodge   v. 
Wieting,  168  Ilf.  408;  Overtoom  v.  C.  &  E.  I.  B.  R.  Co.,  181 
111.  323.     The  implication  in  these  cases  is  that  the  deposi- 
tions taken  before  the  coroner's  jury  are  not  competent. 
In  P.,  C.  &  St.  L.  Ry.  Co.  v.  McGrath,  115  111.  172,  such 
depositions  had  been  held  incompetent.     The  Vocke  case, 
supra,  was  a  suit  on  a  policy  of  life  insurance.     The  proofs 
of  death  included  a  certified   copy  of  the  verdict  of  the 
coroner's  jury  and  the  depositions  taken  before  that  jury. 
Defendant  offered  the  certified  copy  of  the  verdict,  and  it 
was  not  admitted.     Then  defendant  offered  in  evidence  the 
original  papers,  including  the  verdict  and   the  testimony 
heard  by  the  coroner's  jury,  and  they  were   not  admitted. 
It  was  there  held  the  verdict  or  inquisition  was  competent 
and  for  the  error  in  refusing  to  admit  it  the  judgment  was 
reversed  and  the  cause  remanded  for  another  trial.     It  was 
there  pointed  out  that  in  the  McGrath   case,  supra,  it  was 
the  depositions  which  were  held  incompetent  and  not  the 
verdict  of  the  jury.     The  separate  opinion  of  Mr.  Justice 
Baker  also  said  the  McGrath  case  was  only  authority  for 
the  proposition  that  the  depositions  were  incompetent.    As 
the  Vocke  case  was  being  remanded  for  another  trial,  the 
court  would   certainly  have  discussed  the  depositions  if  it 
had  not  considered  they  were  incompetent.     At  the  second 


660  Appellate  Couuts  of  Illinois. 

Vol.  110.]  Knights  Templars  &  Masons'  Life  Indemnity  Co.  v.  Cray  ton. 

trial  of  the  Vocke  case,  the  trial  court  admitted  both  the 
verdict  and  the  depositions,  and  when  that  record  was 
before  the  Appellate  Court,  under  the  title  of  Gooding  v. 
United  States  Life  Ins.  Co.,  46  111.  App.  307,  it  was  there 
announced  that  the  Supreme  Court,  in  its  former  decision, 
had  held  said  depositions  not  competent.  In  the  Overtoom 
case,  suj^ra,  it  was  held  that  a  deposition  taken  at  a  coro- 
ner's inquest  may  be  presented  to  the  witness  at  a  sub- 
sequent trial,  and  upon  his  attention  being  properly  directed 
to  it,  it  may  be  afterward  used  to  contradict  him.  No 
such  course  was  attempted  in  this  case.  The  depositions, 
therefore,  were  not  competent  as  part  of  the  proceedings 
before  the  coroner.  Were  they  and  the  statements  of  the 
guardian  and  the  physician  com]>etent  because  made  part  of 
the  proofs  of  loss  ?  In  Lycoming  Fire  Ins.  Co.  v.  Rubin, 
79  111.  402,  408,  where  the  proofs  of  loss  were  admitted  in 
evidence  for  plaintiff,  it  was  held  this  was  serious  error. 
In  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  3SS,  the  state- 
ment in  the  Rubin  case,  8uj)ra,  was  modified,  and  it  was 
declared  the  proofs  of  loss  were  competent  to  show  plaintiff 
had  complied  with  the  conditions  of  the  policy,  meaning, 
evidently,  the  conditions  requiring  proofs  of  loss  within  a 
certain  time  and  containing  certain  specified  information; 
but  it  was  there  held  they  were  not  to  be  considered  in 
ascertaining  the  amount  of  the  damages.  To  the  same 
effect  is  Milwaukee  Ins.  Co.  v.  Schallman,  188  111.  213.  In 
Covenant  Mutual  Benefit  Ass'n  v.  Hoffman,  110  111.  603,  it 
seems  to  have  been  Iield  the  proofs  of  death  were  com- 
petent evidence  for  plaintiff  for  certain  purposes,  and  their 
use  could  be  controlled  by  instructions.  In  Modern  Wood- 
men of  America  v.  Davis,  184  III.  236,  it  was  said,  in  a 
general  way,  that  the  proofs  of  death  were  competent  evi- 
dence for  defendant,  and  it  was  held  it  was  error  to  exclude 
the  affidavit  of  the  physician  who  attended  the  assured  in 
his  last  illness,  which  affidavit  was  a  part  of  the  proofs  of 
death  and  stated  the  immediate  cause  of  the  death  of  the 
assured.  The  proofs  of  death  tliere  were  filed  by  the  bene- 
^ciary,  and  the  opinion  given  by  the  physician  who  attended 
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deceased  was  upon  a  matter  proper  to  be  determined  by  a 
medical  expert,  namely,  that  deceased  died  from  acute 
alcoholism. 

The  instruction  here  drawn  in  question  does  not  say  the 
proofs  of  death  were  not  competent  for  any  purpose,  but 
only  that,  except  the  verdict  of  the  coroner's  jury,  the 
proofs  of  death  were  not  to  be  considered  in  determining 
the  cause  of  John  Crayton's  death.  What  did  the  deposi- 
tions before  the  coroner's  jury  legitimately  tend  to  prove 
in  behalf  of  defendant?  When  John  Cray  ton  died  and 
these  depositions  were  taken  plaintiffs  were  about  thirteen, 
sixteen  and  eighteen  years  of  age.  They  had  no  guardian 
then.  They  had  no  control  over  the  taking  of  these 
depositions.  One  of  them  was  a  witness  before  the  coro- 
ner, but  he  could  not  bind  his  sisters.  When  a  guardian 
was  appointed  for  them  a  few  weeks  later,  and  proofs  of 
death  were  furnished,  defendant  required  a  certified  copy 
of  these  depositions  should  be  sent.  All  the  guardian  can 
be  said  to  have  admitted  by  sending  these  depositions  in 
compliance  with  defendant's  requirement  was  that  at  the 
inquest  these  witnesses  gave  the  testimony  therein  recited. 
Certainly  defendant  could  not  make  those  6a?j9«r^^  deposi- 
tions competent  testimony  of  the  alleged  facts  stated  therein 
by  demanding  that  they  be  attached  to  the^  proofs  of  death. 
It  was  well  said  on  this  subject  by  Bailey,  J.,  in  United 
States  Life  Ins.  Co.  v.  Kielgast,  26  111.  App.  567,  that  "  it 
would  be  carrying  the  doctrine  of  admissions  to  an  unwar- 
rantable length  to  hold  that  an  insurance  company,  by 
requiring  the  insured  to  embody  in  his  preliminary  proofs 
any  document  which  it  sees  fit  to  call  for,  can  hold  the 
insured  to  an  admission,  not  only  of  the  existence  of  the 
document  and  its  terras,  but  also  of  the  truth  of  all  the 
statements  therein  contained."  We  think  it  should  be 
added  that  it  ought  not  to  be  held  to  be  evidence  tending 
to  establish  the  truth  of  the  statements  made  in  such  docu- 
ment. The  rule  might  be  very  different  if  plaintiffs,  or 
their  guardian  acting  under  proper  authority,  had  volun- 
tarily furnished  these  depositions  with  the  proofs  of  death, 
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without  having  been  required  to  do  so  by  defendant.  The 
judgment  affirmed  in  the  Kielgast  case,  supra^  from  which 
we  have  just  quoted,  is  the  same  judgment  before  the 
Supreme  Court  in  the  Vocke  case,  aupra^  the  title  of  that 
case  having  changed  twice  in  the  reports  because  of  changes 
of  administrators.  It  is  worthy  of  note  that  though  the 
Supreme  Court  reversed  the  judgment  of  the  circuit  and 
appellate  courts  because  of  the  refusal  to  admit  the  verdict 
of  the  coroner's  jury,  yet  with  the  language  before  it  above 
quoted  from  Judge  Bailey's  opinion  in  the  Appellate  Court, 
the  Supreme  Court  said  nothing  in  opposition  to  his  rea- 
soning as  applied  to  the  competency  of  the  depositions  as 
testimony  for  defendant  of  the  truth  of  the  facts  therein 
alleged.  In  the  Gould  and  Schall  cases,  aupra^  it  was  held 
the  proofs  of  loss  could  not  be  considered  in  determining 
the  amount  of  the  damages.  Those  were  fire  policies. 
Here  the  amount  was  not  in  controversy,  but  the  question 
was  whether  the  deceased  committed  suicide  and  thereby 
relieved  defendant  from  liability  for  the  $5,000  named 
in  the  policy.  By  parity  of  reasoning  we  conclude  these 
papers  were  competent  evidence  for  plaintiffs  to  show 
compliance  with  the  requirement  of  proofs  of  death,  or  for 
defendant  to  show  they  were  not  such  proofs  of  death  as 
the  policy  required;  but  that  they  were  not  competent  for 
either  party  upon  the  question  whether  the  cause  of  death 
was  such  as  to  charge  defendant  with  liability  or  to  relieve 
it  therefrom. 

The  physician  certified  he  had  been  the  family  ph\'sician 
of  deceased  for  ten  years  or  more  but  had  never  treated 
him  individually;  that  he  was  called  after  his  death, 
and  that  the  immediate  cause  of  his  death  was  "  gun  shot 
through  his  brain,  fired  by  himself  with  suicidal  intent." 
The  question  put  to  him  was:  "State  the  immediate 
cause  of  death."  If  he  had  answered  only,  "  Gun  shot 
through  his  brain,"  that  would  have  been  a  medical  opinion, 
which  he  was  entitled  to  give;  that  that  was  the  cause 
of  death  is  shown  by  many  witnesses  and  is  not  disputed. 
But  the  statement  that  deceased  fired  the  shot  and  intended 
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to  kill  himself,  was  iiot  a  medical  opinion.  Whether  he 
knew  the  facts  we  have  elsewhere  stated,  tending  to  show 
deceased  was  engaged  in  removing  the  cartridges  from  the 
gun  for  the  purpose  of  cleaning  it,  we  can  not  know;  but  if 
he  did,  it  was  not  for  him  to  draw  any  conclusions,  or  to 
offer  his  opinions  upon  a  matter  not  requiring  medical  skill 
or  knowledge;  he  should  have  stated  the  facts,  if  the 
question  had  called  for  them.'  It  was  held  in  Treat  v. 
Merchants'  Life  Ass'n,  198  111.  431,  to  be  proper  to  refuse 
to  permit  a  physician  to  give  his  opinion  whether  a  pistol 
wound  in  the  head  was  accidentally  or  purposely  inflicted. 
The  answer  by  Dr.  Eeeder  above  quoted  was  the  only  part 
of  his  statement  which  bore  on  the  question  whether 
deceased  committed  suicide,  and  it  was  proper  to  instruct 
the  jury  to  disregard  it  in  deciding  that  question. 

If  Mrs.  Crayton  had  been  the  beneficiary  in  the  policy 
and  had  filed  the  proofs  of  death  in  her  own  behalf,  and 
had  stated,  as  she  did  in  her  certificate  here,  that  the  imme- 
diate cause  of  death  was  "  supposed  suicide,"  no  doubt  that 
would  have  been  competent  evidence  against  her,  as  an 
admission  by  her  against  interest,  though  as  she  on I3' stated 
that  it  was  so  "  supposed,"  it  would  have  been  of  but  little 
force,  if,  upon  a  fuller  and  calmer  consideration  of  all  the 
facts,  she  changed  her  mind.  But  we  hold  that  she  had  no 
authority  as  guardian  to  make  even  that  qualified  admis- 
sion against  the  interests  of  her  wards,  and  that  they  ought 
not  to  be  bound  by  it  when,  after  arriving  at  their  majority, 
they  seek  to  enforce  the  policy.  No  effort  was  made  to  use 
it  as  impeaching  testimony.  We  hol(i  plaintiffs'  tenth 
instruction  was  properly  given. 

Plaintiffs'  eleventh  instruction  was  that  the  proofs  of 
death  were  only  evidence  of  the  fact  that  proofs  of  death 
were  made  to  defendant,  the  time  when  they  were  made, 
the  character  of  said  proofs,  and  the  nature  and  amount  of 
the  claim  presented  thereby.  We  regard  this  as  correct,  at 
least  as  applied  to  this  case,  for  the  reasons  already  stated. 
Plaintiffs'  seventeenth,  eighteenth  and  nineteenth  instruc- 
tions related  to  the  lack  of  power  in  the  guardian  to  release 
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the  whole  policy  on  the  receipt,  only,  of  the  small  sura 
admitted  to  be  due,  Avithout  the  authority  of  the  County 
Court  first  obtained,  and  were  correct  for  reasons  alreaily 
stated.  The  court  gave  several  instructions  on  that  subject 
at  defendant's  request,  fully  siatin^^j  the  law  from  defend- 
ant's standpoint.  The  policy  was  a  written  contract,  and 
the  instruction  allowing  interest  at  five  percent  per  annum, 
in  case  of  a  verdict  for  plaintiffs,  was  therefore  not  subject 
to  the  objection  here  made  to  it. 

Most  of  the  principles  stated  in  the  instructions  which 
defendant  requested  and  the  court  refused,  are  embodied  in 
other  instructions  given  at  defendant's  request,  and  the 
others  were  properly  refused.  Several  of  the  instructions 
given  at  defendant's  request  were  more  favorable  to  defend- 
ant than  it  was  entitled  to.  The  court  gave  fourteen 
instructions  at  defendant's  request,  fully  covering  all  the 
rules  of  law  it  was  entitled  to  have  stated  to  the  jury. 

We  find  no  reversible  error  in  the  record.  The  judgment 
is  affirmed. 


110      664 
a210s      9 


Chicago,  Wilmington  &  Vermillion  Coal  Co.  t.  Thomas 
Moran,  by  His  Next  Friend. 

1.  Master  and  Serya^t— Servant  Has  a  Right  to  Believe  Statement 
of  Boss  that  His  Working  Place  is  Safe,— A  servant  has  a  right  to 
believe  the  E^tatement  of  bis  boss  that  the  place  where  his  work  is  to  be 
performed  is  safe. 

2.  Samk— Degree  of  Care  to  be  Required  of  a  Boy,— A  servant  of 
tender  yeare  is  only  chargeable  with  that  degree  of  care  and  caution 
which  would  ordinarily  be  exercised  by  a  boy  of  his  age,  experience 
and  capabilities, 

3.  Evidence— WTien  a  Copy  of  a  Contract  is  Not  Admissible,— A 
printed  copy  of  a  contract  is  not  admissible  in  evidence  when  no 
attempt  is  made  to  produce  the  original  or  to  show  the  offering  party *d 
inability  to  produce  it. 

4.  Practice— Secf ion  50  of  the  Practice  Act  Construed.— The  faulty 
counts  which  section  50  of  the  Practice  act  authorizes  the  court  to 
itiatruct  the  jury  to  disregard,  are  such  only  as  would  be  insufficient 
to  sustain  the  judgment  after  verdict. 

5.  Same— jrVoi>er  -Basis  upon  M'hich  to  Instruct  Jury  to  Disregard 
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Counts.— The  proper  basis  of  a  motion  to  instruct  the  jury  to  disregard 
certain  counts,  is  that  the  counts  are  faulty,  and  not  that  there  is  a 
variance  or  insuflBciency  of  proof. 

Trespass  on  the  Case,  for  pei-sonal  injuries.  Appeal  from  the  Circuit 
Court  of  LaSalle  County ;  the  Hon.  Harvey  M.  Tkimble,  Jud^e  presiding. 
Heard  in  this  court  at  the  April  term,  1903.  Affirmed.  Opinion  filed 
October  23,  1903. 

Fred  T.  Beers,  attorney  for  appellant. 

Duncan,  Doyle  &  O'Conor,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Thomas  Moran  was  seriously  injured  by  a  rock  falling 
upon  him  while  at  work  in  a  coal  mine  operated  by  the 
Chicago,  Wilmington  and  Vermillion  Coal  Companj^  He 
brought  this  suit  against  the  coal  company  to  recover 
damages  for  said  injury.  His  declaration  consisted  of  an 
original  and  four  additional  counts,  or  five  in  all.  The  tirst, 
second  and  third  were  for  common  law  negligence,  the 
fourth  for  a  willful  violation  or  neglect  of  a  statutory  duty 
in  failing  to  furnish  props,  and  the  fifth  for  a  willful  viola- 
tion or  neglect  of  a  statutory  dut}''  relative  to  a  mine  exam- 
iner. Defendant  pleaded  not  guilty  and  a  special  plea 
averring  that  at  the  time  of  the  injury  plaintiff  was  not  in 
the  employ  of  defendant.  To  this 'latter  plea  plaintiff 
replied  that  he  was  at  that  time  in  the  employ  of  defend- 
ant. Upon  a  jury  trial  plaintiff  had  a  verdict  assessing 
his  damages  at  $5,000.  Motions  by  defendant  for  a  new 
trial  and  in  arrest  of  judgment  were  denied.  Plaintiff  had 
judgment  on  the  verdict  and  defendant  appeals. 

Patrick  Moran,  plaintiff's  father,  was  an  experienced  coal 
miner,  and  when  his  son,  Thomas,  became  fourteen  years 
of  age  he  applied  to  defendant  to  take  him  into  the  mine 
to  work.  This  was  granted  upon  his  furnishing  the  statu- 
tory affidavit,  and  at  the  time  of  the  injurs'  plaintiff  had 
been  working  with  his  father  in  the  mine  about  two  years, 
and  had  reached  the  age  of  about  sixteen  years.  There  was 
in  defendant's  mine   a    passageway   or  entry   called   the 
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"  Straight  north  entry."  The  miners  traveled  the  entries 
in  ^oing  to  and  from  their  work,  and  coal  cars  were  hauled 
and  empties  were  returned  along  a  track  laid  in  this  entry. 
There  were  "rooms"  oflf  this  entry  every  few  feet  on  each 
side,  in  each  of  which  rooms  two  miners  worked  together. 
A  switch  tract  led  into  each  room  from  the  track  in  the 
entry.  When  the  miners  in  a  room  had  filled  a  car  a  driver 
took  it  out  and  set  in  an  empty,  so  that  miners  generally 
were  not  required  to  be  in  the  entry  except  in  going  to  and 
from  their  work.  But  plaintiff  and  his  father  were  not  at 
work  in  a  room.  They  were  driving  the  entry,  that  is, 
they  were  at  the  end  of  the  entry,  and  were  extending  the 
entry  by  digging  out  the  coal  there,  and  taking  out  a  cer- 
tain thiqkness  of  earth  below  and  rock  above  the  coal,  to 
get  the  requisite  height  for  the  entry.  They  therefore 
were  in  the  entry  all  the  time.  When  an  empty  was 
brought  for  them  they  had  no  room  of  their  own  in  which 
to  set  it,  but  it  was  by  the  driver  set  upon  the  switch  in  the 
nearest  room,  and  when  a  car  of  coal  loaded  by  them  was 
taken  out  they  had  to  go  some  distance  in  the  entry  to  the 
nearest  room  to  get  their  empty  car.  There  was  a  class  of 
employes  who  went  through  the  passageways  in  the  mine 
at  night,  "brushing"  the  roof  of  the  entry ways^  cleaning 
away  debris,  repairing  the  tracks,  etc.;  these  were  called 
'*  company  men,"  and  they  evidently  were  not  fellow-serv- 
ants with  the  men  who  mined  the  coal.  Some  time  before 
this  accident  to  plaintiff,  props  had  been  furnished  plaint- 
iff and  his  father,  and  placed  in  the  entry  near  the  end 
where  they  were  at  work.  One  night  the  company  men 
found  these  props.in  the  way  of  work  they  wore  doing,  and 
they  moved  them  back  in  the  entry.  Thereafter  when 
plaintiflf  and  his  father  needed  props  they  went  to  that 
place  to  get  them,  and  as  they  drove  the  entry  further  into 
the  mine  they  were  further  away  from  the  props.  On  the 
day  of  the  injury  the  props  were  thirty  or  forty  feet  from 
the  face  of  the  entry.  Patrick  Moran  needed  some  props 
and  caps  of  certain  lengths  to  support  the  place  where  he 
was  at  work,  and  he  gave  the  dimensions  to  his  son,  and 
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told  him  to  go  and  get  them.  Thomas  went  along  the 
entry  to  the  place  where  the  props  were,  selected  a  prop 
and  sawed  it  the  required  length,  and  then  took  another 
piece  and  began  sawing  a  cap  the  length  required  therefor. 
The  entry  at  that  place  was  high  enough  so  it  was  conven- 
ient to  do  that  work  there,  while  at  the  face,  where  his 
father  was  getting  out  the  coal,  the  space  was  only  about 
four  feet  high.  While  plaintiff  was  sawing  the  cap,  a  large 
rock,  estimated  to  weigh  from  two  hundred  to  four  hun- 
dred pounds,  fell  upon  plaintiff  from  the  roof,  inflicting  the 
injuries  foi;  which  this  suit  is  brought. 

It  is  not  argued  the  damages  are  excessive.  The  abstract 
omits  the  evidence  as  to  the  extent  of  the  injuries,  only  giv- 
ing the  pages  of  the  record  where  it  can  be  found.  This  is 
equivalent  to  an  admission  that  the  damages  awarded  are 
not  excessive  compensation  for  the  injuries  plaintiff  sus- 
tained. 

It  is  argued  plaintiff  was  in  the  employ  of  his  father  and 
not  of  defendant.  Without  repeating  the  evidence  on  this 
subject  we  think  it  sufficient  to  say  the  jury  were  required 
by  the  instructions  to  determine  this  question,  and  we  are 
satisfied  the  proof  warranted  their  finding  that  plaintiff 
was  in  the  employ  of  defendant,  and  indeed  that  the  jury 
could  not  have  reached  any  other  conclusion. 

It  is  argued  the  proof  does  not  show  defendant  was  neg- 
ligent, as  charged  in  the  first  three  counts.  Plaintiff's 
proof  showed  that  some  ten  days  before  plaintiff  was  hurt, 
plaintiff's  father,  in  the  presence  of  plaintiff,  called  the 
attention  of  the  pit  boss  to  the  apparently  dangerous  condi- 
tion of  the  roof  of  the  entry  at  the  place  where  plaintiff 
was  afterward  hurt;  that  the  pit  boss  said,  all  right,  he 
would  send  men  to  fix  it;  that  he  told  them  to  go  ahead  and 
work  and  that  he  thought  it  was  safe  enough;  that  it  was 
all  right;  that  he  would  lix  it  some  time  but  would  have  to 
wait  until  the  roof  settled;  that  two  days  before  the  acci- 
dent Patrick  Moran,  in  the  presence  of  plaintiff,  again  called 
the  attention  of  the  pit  boss  to  the  condition  of  the  roof 
and  told  him  it  was  getting  worse,  and  somebody  would  be 
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getting  hurt  there;  that  the  pit  boss  directed  them  to  go  to 
work,  and  told  them  there  would  nothing  happen;  that  it 
was  all  rio^ht;  that  he  would  get  around  as  soon  as  he  could, 
and  for  them  to  go  ahead  and  mind  their  work.  Plaintiflf 
testified  that  after  he  heard  what  the  pit  boss  said  he  did 
not  consider  it  danorerous.  A  driver  testified  to  havinor 
called  the  attention  of  the  pit  boss  to  the  dangerous  condi- 
tion of  the  roof  at  this  place.  Several  miners  testified  to 
the  fact  that  the  rock  was  hanging  loose  in  the  roof  at  this 
place  and  in  a  dangerous  condition  for  several  days  before 
})laintiff  was  hurt.  The  pit  boss,  a  witness  for  defendant, 
did  not  testify  as  to  the  first  of  these  conversations  with 
plaintiff's  father,  but  was  examined  as  to  the  second,  and 
t*istified  he  was  there  and  viewed  the  place  and  found  it 
bad,  and  told  Patrick  Moran  he  would  have  it  attended  to, 
but  he  denied  that  Moran  complained  of  anything  to  him. 
He  did  not  deny  that  he  told  them  the  place  was  safe 
enough  and  all  right  and  directed  them  to  proceed  with 
their  work.  It  was  therefore  established  that  the  roof  was 
in  a  dangerous  condition;  that  the  attention  of  defendant's 
])roper  officer  was  called  to  it  twice,  the  last  time  the 
second  day  before  the  injur}^;  that  he  promised  to  have  it 
repaired,  and  that  he  also  twice  lulled  plaintiff  and  his 
father  into  security  by  assurances  that  it  was  all  right; 
that  it  was  safe  enough;  that  nothing  would  happen;  and 
by  directing  them  to  go  on  with  their  work.  Defendant 
claims  it  had  the  roof  brushed  and  put  in  proper  condition 
the  night  before  the  accident.  Its  proof  was  to  that  effect, 
'while  plaintiff's  proof  was  that  the  morning  before  the  acci- 
dent the  roof  bore  no  indications  of  having  been  brushed, 
and  that  its  condition  had  not  been  changed.  AVe  conclude 
the  jury  were  warranted  in  finding  either  that  it  was  not 
brnshed  that  night  or  that  the  work  was  insufficiently  done. 
r>osi(les,  the  proof  tended  to  show  that  mere  brushing  was 
not  sufficient  to  remedy  its  dangerous  condition,  but  that 
the  roof  needed  to  be  timbered  at  that  place  to  make  it 
r(»asonably  si\fe.  The  proof  therefore  warranted  a  verdict 
t'nat  defendant  was  negligent  as  charged  in  the  first  three 
counts  of  the  declaration. 


Second  District — April  Term,  1903.      669 

Chicago,  Wilmington  &  Vermillion  Coal  Co.  v.  Moran. 

It  is  argued  plaintifT  was  guilty  of  a  lack  of  due  care  for 
his  personal  safety,  such  as  to  preclude  a  recovery.  It  is 
insisted  he  should  have  sawed  the  props  and  cap  in  his 
room,  and  that  it  was  ne^^ligent  to  do  so  in  the  entry, 
where  it  is  said  he  had  no  right  to  stay,  and  where,  it  is 
claimed,  the  miner  assumes  all  the  risks.  The  proof,  how- 
ever, is  that  plaintiff  and  his  father  had  no  room,  but  were 
working  in  the  entry,  driving  it  further  into  the  mine,  so 
that  the  entry  was  their  place  of  labor.  The  props  had 
been  removed  from  the  immediate  proximity  of  the  face 
upon  which  the}''  were  working,  by  men  who  represented 
defendant  and  who  were  not  fellow-servants  with  plaintiff 
and  his  father.  Defendant,  having  removed  the  props 
some  distance  from  the  face,  can  not  be  heard  to  question 
plaintiff's  right  to  go  for  them  to  the  place  where  defend- 
ant had  put  them.  The  only  possible  lack  of  care  charge- 
tible  to  plaintiff  is  his  stopping  at  that  particular  place  in 
the  entry  to  saw  and  prepare  the  props  and  cap.  But  the 
entry  there  was  really  a  part  of  his  working  place.  If  he 
had  ffone  further  in  toward  the  face  he  must  have  still 
sawed  them  in  the  entry.  It  was  more  convenient  to  do 
that  work  there.  He  had  a  right  to  believe  the  statement 
of  the  pit  boss  that  the  place  was  all  right,  was  safe  enough, 
and  that  nothing  would  happen  there.  It  is  also  to  be 
remembered  he  was  a  boy  and  not  an  adult,  and  he  was  only 
chargeable  with  that  degree  of  care  and  caution  which 
would  ordinarily  be  exercised  by  a  boy  of  his  age,  experience 
and  capabilities.  We  are  of  opinion  the  jury  w^ere  war- 
ranted in  finding  plaintiff  exercised  due  care.  It  follows 
that  in  our  opinion  plaintiff  made  a  case  entitling  him  to 
recover  under  the  first  three  counts  of  the  declaration. 
There  was  evidence  tending  to  show  the  mine  examiner  did 
not  perform  the  duties  required  of  him  by  law  at  this  place 
and  that  his  omission  was  willful.  Whether  this  proof  was 
sufficient  to  entitle  plaintiff  to  recover  damages  under  the 
fifth  count  we  think  it  unnecessary  to  consider,  as  the  ver- 
dict is  amply  supported  under  the  first,  second  and  third 
counts.  The  fourth  count  is  discussed  in  another  connec- 
tion. 
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Defendant  offered  in  evidence  a  printed  copy  of  a  con- 
tract between  the  coal  operators  and  the  miners,  after  a 
witness  had  testified  it  was  a  true  copy.  Objection  was 
made  that  the  original  document,  signed  by  the  parties, 
was  the  best  evidence,  and  that  proper  foundation  for  the 
introduction  of  a  copy  had  not  been  laid.  The  objection 
was  sustained.  No  attempt  was  made  to  produce  the 
original  or  to  show  defendant's  inability  to  produce  it. 
The  objection  was  properly  sustained. 

Objection  is  made  to  each  of  the  three  instructions  given 
at  plaintiflf's  request.  They  were  approved  in  I.  C.  R.  E. 
go.  V.  Cole,  165  111.  334,  and  in  North  Chicago  St.  E.  R. 
Co.  V.  Shreve,  171  111.  438.  It  was  unnecessary  to  repeat 
the  propositions  they  contained,  but  the  repetition  was 
not  error.  Defendant  asked  twenty-nine  instructions, 
many  of  them  of  great  length,  some  covering  a  printed 
page,  and  one  covering  nearly  two  printed  pages.  Thfe 
court  gave  a  part  of  them  as  requested,  modified  eight  and 
gave  them  as  modified,  and  refused  sixteen.  We  have 
examined  the  modifications  made  by  the  court,  and  find 
some  of  them  were  essential  to  make  the  instructions  cor- 
rect, and  the  others  improved  the  instructions,  and  that  by 
no  modification  was  defendant  deprived  of  any  principle  of 
law  to  which  it  was  entitled.  The  modification  of  the 
twelfth  made  against  plaintiff  instead  of  defendant.  It 
would  unduly  extend  this  opinion  to  discuss  each  of  the  six- 
teen refused  instructions  in  detail.  Two  of  them  were  to 
the  effect  that  plaintiff  could  not  recover  under  the  first  and 
fifth  counts  of  the  declaration.  That  relating  to  the  first 
count  was  properly  refused.  We  think  there  was  such  evi- 
dence under  the  fifth  count  as  made  it  proper  to  refuse  that 
instruction. 

The  court  refused  the  fifteenth  instruction,  which  was 
that  plaintiff  could  not  recover  under  the  fourth  count. 
That  count  averred  it  was  the  duty  of  defendant  to  pro- 
vide a  sufficient  supply  of  props,  caps  and  timber  to  the 
miners,  in  suitable  lengths  and  dimensions  for  securing  the 
roof,  and  to  place  the  same  in  a  reasonably  convenient  and 
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reasonably  safe  place,  so  that  the  miners  might  secure 
possession  thereof  for  use  in  propping  and  securing  the 
respective  places  where  th^y  were  at  work,  by  force  of  the 
statute;  and  that  defendant,  disregarding  that  duty,  know- 
ingly, willfully  and  negligently  delivered  props,  caps  and 
timber  to  be  used  by  plaintiff  in  and  about  securing  the 
place  where  he  was  at  work,  in  an  unsafe  and  dangerous 
place  in  an  entry  adjoining  the  place  where  he  tvas  at  work; 
by  means  whereof,  while  plaintiff  was  endeavoring  to  secure 
some  of  said  props,  caps  and  timber,  to  make  his  place 
reasonably  safe  for  working  therein,  and  while  engaged  in 
the  line  of  his  duty  as  a  coal  miner  in  said  mine  and  exercis- 
ing due  care  for  his  own  safety,  he  was  thrown  down  by 
part  of  the  roof  in  the  entry  where  said  props,  etc.,  had 
been  placed,  falling  and  striking  him,  etc.  The  proof  under 
this  count  related  to  the  removal  of  the  props  and  caps  far- 
ther into  the  entry  by  defendant  through  its  company  men, 
not  fellow-servants  of  plaintiff,  to  which  proof  we  have 
already  referred.  It  may  well  be  that  this  proof  was  insuf- 
ficient to  show  a  violation  of  the  statute  referred  to  in  the 
fourth  count,  or  to  establish  common  law  negligence  under 
said  count,  if  the  reference  therein  to  the  statute  be  treated 
as  surplusage.  We  are  disposed  to  hold  the  instruction 
now  under  consideration  might  well  have  been  given.  But 
it  does  not  follow  that  its  refusal  was  reversible  error.  In 
Consolidated  Coal  Co.  v.  Scheiber,  167  111.  539,  referring  to 
the  50th  section  of  the  Practice  act,  the  court  said :  "  The 
faulty  counts  which  the  statute  authorizes  the  court  to 
instruct  the  jury  to  disregard,  are  such  only  as  would  be 
insufficient  to  sustain  the  judgment  after  verdict."  In 
I.  C.  R.  R.  Co.  V.  Weiland,  179  111.  609,  the  fifth  count. of 
the  declaration  set  up  a  material  promise  by  defendant 
to  its  employe,  the  plaintiff,  upon  which  it  is  averred 
he  relied  in  continuing  a  dangerous  work,  wherein  he 
was  injured.  There  was  no  evidence  such  a'promise  was 
made.  Instructions  were  asked  by  defendant  directing 
the  jury  to  disrcjgard  each  count,  and  among  them  the 
fifth  count.     These  instructions  were  refused.     The  court 


672  Appellate  Courts  of  Illinois. 

Vol.  110.]  Barnett  &  Record  Co.  v.  Schlapka. 

said  the  third,  fourth  and  sixth  counts  were  amply  suf- 
ficient to  sustain  the  judgment  and  were  applicable  to 
the  case  made  on  the  trial,  and  that  if  the  instructions 
applicable  to  the  first,  second  and  fifth  counts  should 
have  been  given,  the  error  could  not  operate  to  reverse 
the  judgment.  In  Franklin  Printing  &  Publishing  Co.  v. 
Behrens,  181  111.  34:(>,  the  court  said:  "The  proper  basis  of 
a  motion  to  instruct  the  jury  is  that  the  counts  are  faulty, 
and  not  that  there  is  a  variance  or  insufficiency  of  proof." 
Applying  the  rules  above  stated  to  this  case,  we  find  that 
the  fourth  count  was  sufficient  in  form  to  sustain  a  verdict 
after  judgment,  that  the  instruction  in  question  was  aimed 
only  at  the  supposed  insufficiency  of  the  proof  thereunder, 
and  that  if  it  had  been  given,  still  there  must  have  been  a 
verdict  for  plaintiff  under  the  first  three  counts.  We 
therefore  conclude  the  refusal  of  the  fifteenth  instruction 
could  not  operate  to  reverse  the  judgment. 

We  have  carefully  examined  the  other  refused  instruc- 
tions, and  find  in  each  some  element  which  makes  the 
instruction  fatally  defective.  Several  of  them  would  have 
told  the  jury  that  certain  acts  by  plaintiff,  constituted  a  lack 
of  due  care,  thus  taking  a  question  of  fact  from  the  jury. 
Others  said  it  was  a  lack  of  due  care  for  plaintiff  to  be  in 
the  entry.  Others  stated  part  of  the  facts  bearing  upon 
plaintiff's  presence  there,  and  omitted  other  proof  bearing 
upon  the  question  whether  his  presence  there  was  a  lack  of 
due  care.  Those  parts  of  the  refused  instructions  which 
were  correct  were  to  a  considerable  extent  embodied  in  the 
trjven  instructions. 

AVe  find  no  reversible  error  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 


Barnett  &  Record  Company  v.  Casper  Schlapka.      . 

1,  Master  and  Servant— J/a.«?fer's  Duty  to  Furnish  Ser^xint  icifh  a 
Reasonably  Safe  Place  in  Which  to  Work.— It  is  the  master's  dutj-  to 
exercise  reasonable  care  to  make  the  place  reasonably  safe  for  the 
employe's  whom  he  stts  at  work  therein  so  far  as  is  reasonably  consist- 
ent with  the  work  they  ai'e  set  to  do. 
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2.  Same— What  Risks  the  Servant  Assumes, — The  risks  the  servant 
assumes  are  only  such  risks  as  remain  incident  to  the  employment  after 
the  master  has  exercised  reasonable  care  to  provide  a  reasonably  safe 
place  wherein  the  servant  may  perform  the  work  he  is  hired  to  do. 

3.  Same— Servant  May  Assume  that  the  Place  Where  He  is  Directed 
to  Work  is  Reasonably  Safe.—ThQ  servant  is  not  primarily  required  to 
make  a  critical  examination  of  his  surroundings  at  the  place  where  he 
is  required  to  work,  but  may  assume  that  they  are  fit  and  safe. 

4.  D AMAGES—Z)amafir€S  May  Be  Had  for  the  Whole  Extent  of  Injury 
Although  Not  Averred  in  Declaration, — If  the  injury  be  alleged,  recov- 
ery may  be  had  for  the  whole  extent  thereof,  though  not  averred  in  the 
declaration. 

5.  Instructions— TTiai  Servant  Has  No  Right  to  Rely  upon  Master's 
Assurance  that  the  Place  Where  He  is  to  Work  is  Safe^  Erroneous. — An 
instruction  that  if  the  servant  has  equal  means  and  capacity  with  the 
foreman  of  knowing  the  condition  of  the  place  where  he  is  to  work, 
then  he  has  no  right  to  rely  upon  the  foreman's  assurance  that  it  is 
safe,  is  erroneous.  The  law  does  not  require  him  to  exercise  his  means 
of  knowledge  and  capacity,  but  he  may  rely  upon  both  the  performance 
by  the  master  of  his  duty  and  the  assurance  of  the  foreman,  that  the 
place  was  safe. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Nicholas  E.  Worthington,  Judge 
presiding.  Heard  in  this  court  at  the  April  term,  1903.  Affirmed. 
Opinion  filed  October  8,  1903. 

Stevens,  Horton  &  Abbott,  attorneys  for  appellant. 

H.  S.  Miller  and  William  S.  Kellogg,  attorneys  for 
appellee;  Joseph  A.  Weil  and  E.  J.  Slough,  of  counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

In  July  and  August,  1901,  the  Barnett  &  Record  Com- 
pany, a  corporation,  was  erecting  an  annex  to  the  Iowa 
elevator  at  Peoria.  As  a  part  of  that  work  an  excavation 
was  dug  in  the  earth  from  the  annex  to  the  elevator  to 
form  a  tunnel  through  which  grain  was  to  be  conveyed.  It 
was  about  thirty-five  feet  long,  eight  feet  deep  and  twelve 
feet,  wide  at  the  bottom,  with  sides  sloping  so  that  it  was 
two  or  three  feet  wider  at  the  top.  In  the  bottom  of  this 
ditch,  or  tunnel,  a  trench  was  dug  on  each  side  in  which  a 
concrete  foundation  was  to  be  laid  for  the  permanent  side 
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walls  of  the  tunnel.  When  the  trenches  were  dug  tem- 
porary boxes  in  which  to  receive  the  concrete  were  formed 
by  placing  boards,  or  strips  of  boards,  on  each  side  of  each 
trench.  These  trenches  seem  to  havq  been  three  feet  wide 
and  eighteen  inches  deep,  though  the  superintendent  stated 
other  dimensions.  The  upper  part  of  the  material  through 
which  the  ditch  was  dug  was  made  ground,  which  had 
been  dumped  there  and  packed,  and  which  had  become 
tough,  so  it  hung  together;  lower  down  the  ditch  was  cut 
through  looser  material,  and  at  the  bottom  it  was  sand. 
Prior  to  August  6th  the  ditch  had  been  completed,  and  the 
trenches  at  the  sides  were  then  being  dug  for  the  founda- 
tions of  the  walls.  Two  railroad  tracks  passed  over  this 
tunnel  at  the  surface  of  the  ground.  .There  was  a  perma- 
nent I-beam  under  each  rail,  and  each  I-beam  was  supported 
by  two  upright  posts,  each  about  six  inches  inside  of  where 
the  tunnel  wall  was  to  be  built,  and  each  resting  on  a  mud 
sill  set  in  the  bottom  of  the  ditch.  These  posts  were  tied 
together  in  one  direction  and  braced  in  the  other.  The 
temporary  work  had  been  completed  by  August  7th,  so 
that  for  three  days  before  that  date  trains  of  cars  had  been 
run  across  these  tunnels  in  the  night  and  in  the  early  morn- 
ing before  the  men  went  to  work  in  the  ditch.  The  pas- 
sage of  these  trains  tended  to  loosen  the  soil  in  the  sides  of 
the  tunnel.  In  the  afternoon  of  August  6th  Casper 
Schlapka  began  work  for  the  company  as  a  common 
laborer,  and  dug  a  short  time  in  another  ditch,  but  worked 
most  of  that  afternoon  handling  stone  above  ground.  In 
the  forenoon  of  the  next  day,  by  direction  of  his  foreman, 
he  went  into  the  ditch  above  described  and  began  shovel- 
ing dirt  or  sand  out  of  the  trench.  In  a  short  time  there- 
after he  was  outside  of  the  ditch,  at  or  near  the  mouth  of 
the  tunnel.  Why  he  was  there  is  disputed.  Brown,  the 
carpenter,  who  was  making  the  concrete  boxes,  was  going 
into  the  tunnel,  carrying  a  plank.  Brown  asked  or  directed 
Schlapka  to  carry  one  end,  which  he  did,  walking  in  the 
trench.  This  was  only  ten  or  twenty  minutes  after  he  was 
first  sent  into  the  trench  to  work.     When  he  was  near,  or 
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under  one  of  the  railroad  tracks,  the  side  of  the  tunnel 
caved  in  upon  him,  and  he  was  covered  with  the  earth  and 
thrown  against  an  edge  of  a  concrete  box,  and  received  a 
fracture  of  the  surgical  neck  of  the  right  femur.  He 
brought  this  suit  against  his  employer  to  recover  damages 
for  the  injuries  so  sustained. 

The  declaration  charged  that  defendant  negligently 
shored,  propped  and  braced  the  sides  of  the  tunnel  in  a  man- 
ner which  was  insecure,  unsafe  and  dangerous,  and,  in 
another  count,  that  defendant  had  partialh'^  and  negli- 
gently excavated  the  tunnel,  and  that  it  was  an  unsafe 
place  in  which  to  work.  It  was  averred  that  plaintiff 
became  an  employe  of  defendant;  that  plaintiff  was  un- 
skillful and  inexperienced  in  such  work,  and  did  not  know 
the  excavating,  propping  and  bracing,  had  been  performed 
in  an  insecure,  unsafe,  dangerous  and  negligent  manner; 
that  he  was  assured  by  defendant's  foreman  that  said  ditch 
was  a  safe  place  in  which  to  work  without  danger;  that 
plaintiff  relied  upon  such  assurance,  and  by  order  of  the 
foreman  went  to  work  in  said  ditch  or  tunnel,  and  while  so 
at  work,  and  using  due  care  for  his  personal  safety,  and 
without  knowledge,  or  reasonable  means  of  knowledge, 
that  said  tunnel  was  an  unsafe  place  in  which  to  work,  the 
sides  and  banks,  by  reason  of  their  insufficient  propping, 
shoring  and  bracing,  and  by  reason  of  their  careless  and 
negligent  construction,  gave  way,  caved  in  and  fell  on 
plaintiff,  and  he  was  thereby  greatly  hurt  and  wounded, 
and  became  sick,  lame  and  disordered,  and  so  remained 
from  thence  hitherto,  and  suffered  great  pain,  and  was  pre- 
vented from  transacting  his  affairs  and  business,  and  was 
forced  to  lay  out  divers  sums  in  endeavoring  to  he  cured. 
Defendant  pleaded  the  general  issue.  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  plaintiff  for  $3,760, 
from  which  defendant  appeals.  Defendant  urges  that  the 
caving  in  was  an  accident;  that  plaintiff  assumed  the  risk 
thereof;  that  he  was  injured  after  warning,  and  while  dis- 
obeying  an  order  to  keep  out  of  the  trench,  and  while  obey- 
ing an  order,  or  request  of  a  fellow-servant,  not  binding  on 
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defendant;  that  the  damages  are  excessive;  and  that  the 
court  erred  in  rulinofs  upon  instructions.  t 

Tamm  was  defendant's  superintendent,  and  Eckley  was 
foreman  of  this  work.  Plaintiff  and  two  other  witnesses 
testified  that  when  plaintiff  was  ordered  to  go  to  work  in 
the  ditch  he  questioned  the  foreman  as  to  the  safety  of  the 
place, and  whether  it  was  solid,  meaning,  obviously,  whether 
the  bank  was  solid,  and  that  the  foreman  assured  him  it 
was  safe  and  solid.  Plaintiff  had  another  witness  who  tes- 
tified to  a  similar  statement  h^  the  foreman  to  plaintiff 
shortly  before  the  bank  caved  in.  Eckley  denied  that  he 
made  such  a  statement.  We  are  asked  to  say  these  three 
witnesses  were  unworthy  of  belief  because  they  testified 
either  that  there  were  no  supports  in  the  ditch  for  the  rail- 
road tracks  or  that  they  did  not  see  any,  whereas  there  were 
such  supports  there.  The  ditch  seems  to  have  been  cov- 
ered in  part  by  a  roof,  at  least  it  was  dark  in  one  end. 
Some  of  these  witnesses  had  only  worked  there  a  short 
time.  Some  had  evidently  paid  little  attention  to  the  sur- 
roundings. But  they  were  disinterested,  and  the  jurv^  saw 
and  believed  them.  Besides,  if  the  testimony  of  those  three 
had  been  rejected  by  the  jury,  they  still  had  a  right  to 
believe  plaintiff  against  the  foreman.  There  was  nothing 
unreasonable  in  plaintiff's  testimony.  We  find  nothing 
in  the  condition  of  the  proof  on  this  subject  which  would 
warrant  us  in  reversing  this  verdict  on  the  ground  the  jury 
should  have  believed  the  foreman  against  three  or  four 
witnesses  on  the  other  side.  On  the  contrary,  the  record 
requires  las  to  assume  it  was  proved  that  when  plaintiff  was 
ordered  into  the  ditch  he  inquired  of  his  superior  oflScer  as 
to  the  safety  of  the  place,  received  from  the  foreman  assur- 
ances of  its  safety,  and  went  into  the  ditch  and  went  to 
work  in  the  trench  in  reliance  upon  these  assurances. 
There  were  several  circumstances  in  evidence  tending  to 
show  it  was  not  safe,  and  that  defendant's  foreman  and 
superintendent  knew  it.  Defendant  had  already  shored  or 
braced  one  side  of  part  of  the  ditch,  but  not  where  plaintiff 
was  set  at  work.     This  indicated  defendant  feared  it  might 
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cave  in  and  hence  look  that  precaution.  Defendant  was  at 
the  same  time  digging  another  like  tunnel  about  twent3^-five 
feet  from  this  one,  in  the  same  kind  of  soil,  under  the  same 
general  conditions,  running  in  the  same  direction  from  the 
annex  to  the  elevator,  and  crossed  by  the  same  railroad 
trucks.  That  bank  caved  in  three  days  before  the  injury 
to  plaintiflf.  The  trains  crossed  in  the  night  by  arrange- 
ment of  defendant's  superintendent,  and  their  motion  and 
weight  had  a  tendency  to  loosen  the  dirt  in  the  upper  part 
of  the  ditch,  and  the  superintendent  anS  foreman  knew  it. 
Before  the  injury  the  foreman  had,  as  he  testified,  taken 
very  particular  pains  to  go  upon  the  top  of  the  bank  and 
look  around  to  see  if  there  were  any  cracks  about  it. 
These  cracks  were  the  first  indications  of  caving,  and  such 
cracks  were  discovered  on  top  of  this  bank  five  or  ten  min- 
utes before  the  bank  gave  way.  The  fact  the  foreman 
was  on  top  looking  for  cracks  shows  he  feared  there  was 
danger  it  might  cave  in.  There  were  other- circumstances 
in  proof  tending  to  show  the  men  in  charge  of  the  work 
feared  the  ditch  might  cave  in.  'The  jury  were  warranted 
in  finding  it  was  not  safe  to  dig  in  the  trench,  and  that  the 
superintendent  and  foreman  knew  it.  Plaintiff  did  not 
know  the  other  ditch  had  caved  in,  nor  is  there  any  proof 
he  knew  that  trains  passed  over  the  ditch  in  the  night,  nor 
that  their  motion  tended  to  loosen  the  sides  of  this  tunnel, 
lie  was  not  where  he  could  see  or  watch  for  cracks  in  the 
surface.  He  did  not  know  the  place  was  unsafe.  It  was 
defendant's  duty  to  exercise  reasonable  care  to  make  the 
place  reasonably  safe  for  its  employes  whom  it  set  at  work 
therein,  so  far  as  was  reasonably  consistent  with  the  work 
they  were  set  to  do.  The  so-called  "  wrecking  cases  "  cited, 
where  men  were  employed  to  pull  down  the  walls  of  old 
buildings,  or  walls  left  after  a  building  had  been  destroyed 
by  fire — work  necessarily  unsafe  in  some  degree — are  not 
in  point  here.  It  is  not  necessary  that  such  a  ditch  or  tun- 
nel shall  cave  in.  Plaintiflf  was  not  employed  to  assist  in 
causing  the  ditch  to  cave  in. 

Defendant  introduced  evidence  tending  to  show  that 
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while  a  sewer  ditch  could  be  shored,  this  ditch  could  not, 
because  such  shoring  would  interfere  with  the  trenches  and 
concrete  foundations  to  be  placed  therein,  and  that  it  was 
not  customary  to  shore  or  brace  the  sides  of  such  ditches.  It 
is  manifest  the  view  taken  by  defendant's  witnesses  on  this 
subject  was  not  conclusive  upon  the  jury.  Defendant  had 
shored  part  of  this  ditch.  That  proved  it  could  be  done. 
When  the  superintendent  discovered  danger  of  caving  at 
that  point  he  instantly  gave  an  order  to  shore  it  up,  and 
Brown  went  for  a  plank  with*  which  to  shore  or  brace  it, 
showing  that  in  actual  practice  that  was  the  natural  thing 
to  do.  It  is  true  if  defendant  undertook  to  shore  the  ditch 
from  the  bottom,  the  ditch  would  have  to  be  wider  than 
from  the  outside  of  one  wall  to  the  outside  of  the  other, 
so  that  the  shore  timbers  could  be  set  outside  the  founda- 
tions for  the  walls,  and  if  the  sides  were  braced  in  the 
middle  of  the  bank  the  workmen  would  have  to  stoop  to  pass 
under  the  braces.  But  there  was  no  showing  these  things 
could  not  be  done.  They  would  only  cause  additional 
expense  or  inconvenience.  But  it  is  also  obvious  that  with 
but  little  more  expense  the  sides  of  the  ditch  could  have 
been  given  a  greater  slope,  and  thus  all  danger  of  caving 
Ml  could  have  been  avoided. 

The  risk  the  servant  assumes  is  only  such  risk  as  remains 
incident  to  the  employment  after  the  master  has  exercised 
reasonable  care  to  provide  a  reasonably  safe  place  wherein 
the  servant  may  perform  the  work  he  is  hired  to  do.  The 
rules  of  law  governing  the  relation  of  master  and  servant, 
where  there  is  or  may  be  overhanging  danger,  are  stated  and 
illustrated  in  Anderson  Pressed  Brick  Co.  v.  Sobkowiak, 
148  111.  573;  111.  Steel  Co.  v.  Schymanowski,  162  111.  447; 
City  of  LaSalle  v.'Kostka,  190  111.  130,  and  Western  Stone 
Co.  V.  Muscial,  196  111.  382.  That  the  servant  is  not  pri- 
marily required  to  make  a  critical  examination  of  his  sur- 
roundings at  the  place  where  he  is  directed  to  work,  but 
may  assume  the}''  are  fit  and  safe,  is  the  doctrine,  not 
only  of  several  of  the  cases  above  cited,  but  also  of  Ross  v. 
Shanley,  185  111.  390,  Wrisley  Co.  v.  Burke,  203   111.  250, 
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and  many  other  cases.  In  determining  what  risks  plaintiff 
assumed,  and  whether  he  exercised  due  care,  it  is  also  to 
be  noted  that  he  had  never  worked  in  such  a  trench  till 
August  6th,  and  only  for  a  short  time  that  day;  that  he 
had  never  been  in  this  ditch  till  ten  or  twenty  minutes 
before  he  was  injured  (Supple  v.  Agnew,  191  111.  439), 
and  also  that  the  preponderance  of  the  proof  is  he  entered 
upon  the  assurance  of  his  foreman  that  the  place  was  safe 
and  solid. 

Brown,  the  carpenter  who  had  charge  of  making  the 
concrete  boxes,  testified  he  noticed  sand  moving  at  the  bot- 
tom of  the  trench  and  a  crack  in  the  bank,  and  stated  it  to 
some  one,  and  the  superintendent  got  down  into  the  ditch 
and  ordered  the  men  to  stop  work  till  the  bank  was  secured. 
The  superintendent  testified  that  upon  learning  of  danger 
he  came  into  the  ditch,  and  ordered  the  men  out  of  the 
trench  (not  out  of  the  ditch  or  tunnel),  and  ordered  that 
the  side  that  was  in  danger  of  caving  in  be  shored  up. 
Plaintiff  testified  he  did  not  h^ar  any  such  orders.  He 
testified  that  after  he  had  dug  in  the  trench  a  few  minutes 
there  were  more  men  in  the  trench  than  were  needed  and 
he  went  outside  upon  the  bank  and  shoveled  away  dirt  or 
sand  the  others  were  throwing  up  there  from  the  bottom, 
and  shoveled  there  about  five  minutes;  that  then  Brown 
came  along  and  told  him  to  take  hold  of  one  end  of  the 
plank  and  carry  it  into  the  tunnel  and  he  did  so.  Plaint- 
iff and  his  witnesses  testified  this  plank  was  to  be  used  for 
one  side  of  the  concrete  box.  Defendant's  witnesses  tes- 
tified it  was  to  be  ased  to  shore'  up  the  dangerous  places. 
Brown  testified  it  was  inconvenient  for  him  to  carry  in 
the  plank  alone,  and  that  he  made  this  request  of  plaintiff 
in  the  presence  of  the  superintendent,  who  was  standing 
a  little  further  in  the  tunnel.  The  superintendent  admit- 
ted plaintiff  passed  him,  carrying  one  end  of  the  plank. 
Plaintiff  was  then  walking  in  the  trench.  The  foreman 
crawled  under  the  plank  while  Brown  and  plaintiff  were 
carrying  it.  Neither  the  superintendent  nor  the  foreman 
made  any  objection  to  the  act  of  plaintiff  in  helping  to  carry 
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the  plank.  Plaintiff  was  assisting  in  getting  the  material 
with  which  to  do  the  shoring  the  superintendent  had 
ordered.  According  to  one  of  plaintiff's  witnesses,  when 
plaintiff  got  in  with  the  plank,  plaintiff  was  ordered  to 
shovel  out  a  little  corner  of  the  trench  where  this  plank 
was  to  be  placed  in  the  concrete  box,  and  while  so  shovel- 
ing the  bank  caved  in  upon  him.  According  to  other  wit- 
nesses the  bank  gave  way  when  plaintiff  was  carrying  the 
plank  just  as  he  was  at  the  place  where  he  had  been  dig- 
ging. Some  one  called  "  Look  out,"  just  as  the  bank  caved 
in,  and  too  late  for  plaintiff  to  escape.  The  superintendent 
and  the  foreman  and  Brown  were  in  the  ditch,  and  con- 
sidered it  safe  anywhere  in  the  ditch  except  in  the  trench. 
If  plaintiff  was  not  in  the  tunnel  when  the  order  was  given 
by  the  superintendent  and  did  not  hear  it,  then  he  did  not 
disobey  it.  If  he  did  hear  it,  still  the  superintendent  and 
foreman,  by  their  silence,  acquiesced  in  his  act  of  helping 
to  carry  in  the  plank.  Defendant  proved  it  was  the  duty 
of  any  laborer  to  assist  in  shoring  up  if  called  upon  to  do 
so.  The  examination  of  the  superintendent  by  defendant 
contains  the  following : 

"  Q.  Whose  duty  was  it,  in  working  in  the  trench 
there,  to  do  the  shoring  or  sheathing  in  the  trench?  A.  It 
was  the  duty  of  any  one  who  was  called  upon  to  do  it;  that 
all  depended  upon  the  nature  of  the  shoring.  Q.  What 
had  the  men  who  du^  in  the  trenches,  or  who  did  dig  in 
the  trenches,  to  do  with  taking  care  of  the  sides  to  prevent 
tbevn  caving,  if  anything?  A.  They  would  handle  the 
stutf,  carry  it  in,  help*^  bring  it  to  place  and  help  put  it  in 
place." 

If,  therefore,  plaintiff  heard  the  superintendent's  order, 
which  the  superintendent  on  cross-examination  testified 
was  to  stop  working  and  shore  the  sides,  then  plaintilT  was 
in  the  exact  line  of  obedience  to  his  superior  in  helping 
carry  in  this  plank  and  in  getting  into  this  trench  with  the 
plank  at  that  point,  where  it  was  obviously  necessary  some 
one  must  be  in  order  to  put  the  plank  against  the  bank  in 
position  for  shoring.  The  proof  warranted  the  jury  in 
finding  plaintiff  was  not  injured  because  of  disobedience  to 
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orders,  and  was  not  a  mere  volunteer  in  helping  to  bring  in 
the  plank. 

Plaintiff  was  in  the  hospital  seven  months  because  of  the 
injuries  ho  sustained  in  this  ditch.  He  neQd  not  have  been 
there  all  that  time,  but  he  was  necessarily  under  medical 
and  surgical  care  which  could  be  better  administered  there 
than  elsewhere.  He  suffered  serious  pain  for  a  while  and 
still  suffers  at  times.  He  incurred  heavy  medical  and  hos- 
pital bills.  He  was  able  to  earn  JIO  a  week  before  this 
injury.  He  is  forty-six  years  old.  He  has  not  been  able 
to  do  any  work  since.  His  right  leg  is  partially  parah'^zed 
as  a  result  of  being  caught  under  the  bank.  His  physicians 
testijBed  they  believed  his  injuries  permanent  and  that  he 
would  not  be  able  to  perform  manual  labor  again,  though 
they  said  they  were  not  certain  of  this.  We  can  not  say 
that  the  verdict  is  so  out  of  proportion  to  the  injuries 
inflicted  that  we  ought  to  set  it  aside. 

The  first  instruction  given  at  plaintiff's  request  was  in 
part  to  the  effect  that  if  plaintiff  put  himself  in  a  position 
of  danger  ifn  obedience  to  an  order  by  defendant's  officer, 
said  officer  knowing  the  danger  of  obeying  said  command, 
then  if  plaintiff  had  some  knowledge  of  the  danger,  that 
knowledge  by  plaintiff  would  not  defeat  a  recovery,  if  in 
obeying  the  order  plaintiff  acted  with  care,  prudence  and 
diligence.  Defendant's  brief  here  admits  this  correctly 
states  the  law,  but  insists  it  was  not  applicable  because  it 
ignored  the  alleged  fact  that  the  injury  did  not  result  from 
obedience  to  the  original  order  to  go  to  work  in  the  trench, 
but  because  plaintiff  re-entered  the  trench  at  the  request  of 
a  fellow-servant  after  being  ordered  out  of  it  by  the  super- 
intendent. This  instruction  did  not  undertake  to  state  what 
facts  would  authorize  a  recover3\  It  was  not  directed  to 
that  subject.  The  doctrine  of  the  instruction  was  that*  the 
servant  will  not  be  defeated  by  some  knowledge  of  danirer, 
if  he  goes  into  the  place  of  danger  by  direction  of  a  superior 
who  knows  of  the  danger,  and  if  the  servant  uses  ordinary 
care.  We  need  not  repeat  the  evidence  already  recited. 
If  plaintiff  did  not  hear  the  order  to  get  out  of  the  trench,  * 
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then  the  original  order  would  justify  his  acting  upon  the 
assumption  the  place  was  still  safe  when  he  went  in  with 
the  plank  ten  or  twenty  minutes  later,  if  in  so  returning  he 
used  ordinary  caj:'e.  If  plaintiff  heard  the  superintendent's 
order  to  stop  working  and  shore  the  sides,  then  he  was 
obeying  it  in  carrying  in  the  plank  and  going  into  the 
trench  with  it  at  the  point  where  the  shoring  was  to  be 
done,  and  the  instruction  was  properly  applicable  to  that 
order  and  to  his  being  injured  while  obeying  it. 

It  is  said  plaintiff's  third  and  fourth  instructions  were 
erroneous  in  permitting  a  recovery 'for  permanent  injuries, 
because  permanent  injuries  are  not  averred  in  the  declara- 
tion. The  rule  is  that  if  the  injury  be  alleged,  recovery 
may  be  had  for  the  whole  extent  thereof,  though  not 
averred  in  the  declaration.  City  of  Chicago  v.  Sheehan, 
113  111.  658;  Chicago  City  Railway  Co.  v.  Hastings,  136 
111.  251;  C.  &  A.  R.  R.  Co.  v.  McDonnell,  194  111.  82. 

The  court  modified  defendant's  fourth  and  eighth  instruc- 
tions by  inserting  "  having  due  regard  to  the  safety  of  the 
plaintiff."  The  instructions  as  drawn  submitted  the  ques- 
tion whether  the  order  given  by  defendant  to  assist  in 
shoring  the  bank  was  reasonable,  and  such  as  a  reasonably 
prudent  man  would  have  given  under  the  circumstances. 
It  is  argued  defendant  owed  no  greater  duty  to  this  servant 
than  to  any  other,  and  that  it  was  error  to  emphasize 
defendant's  duty  to  plaintiff  as  distinct  from  its  general 
duty.  The  argument  seems  to  concede  the  modification 
would  have  been  proper  if  it  had  read,  "  having  due  regard 
to  the  safety  of  defendant's  servants,  including  plaintiff." 
But  the  question  litigated  related  to  defendant's  duty  to 
plaintiff,  and  not  to  its  other  servants.  We  think  it  was 
proper  to  indicate  that  in  giving  such  an  order  the  safety 
of  plaintiff  was  not  to  be  ignored.  Defendant's  eleventh 
instruction  was  to  the  effect  that  if  plaintiff's  injury  was 
the  result  of  an  accident,  without  the  fault  of  either  plaint- 
iff or  defendant,  plaintiff  could  not  recover.  The  court 
inserted  the  words,  "  and  that  could  not  have  been  reason- 
ably foreseen."     An  injury  which  could  not  be  reasonably 
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foreseen  is  an  accident.  The  modification  was  unnecessary, 
but  added  nothing  but  a  definition.  We-  think  the  jury 
must  have  understood.it  to  mean  ^'  and  that  could  not  have 
been  reasonably  foreseen  by  plaintiff  and  defendant."  We 
can  not  assume  the  jury  would  apply  it  to  one  party  only. 
We  fail  to  see  that  this  modification  could  have  misled  the 
jury  or  injured  defendant. 

The  court  inserted  the  words  "and  capacity"  in  the 
ninth  instruction  offered  by  defendant,  and  gave  it  as  fol- 
lows : 

"  You  are  instructed  that  even  if  you  believe  from 
the  evidence  that  when  Schlapka  conaraenced  to  work 
at  the  place  in  question,  the  foreman  of  the  defendant 
expressed  an  opinion  that  the  side  of  the  tunnel  was  safe, 
vet,  if  you  further  believe  from  the  evidence  that  Schlapka 
had  equal  means  and  capacity  with  such  foreman  of  know- 
ing the  condition  of  the  bank  or  side  of  the  tunnel,  and  the 
danger  therefrom,  then  he  had  no  right  to  rely  upon  such 
opinion,  the  law  being  that  one  of  the  essentials  for  the 
plaintiff  to  prove  is,  that  he  did  not  have  equal  means  of 
knowing  the  danger  as  the  defendant,  and  unless  the 
plaintiff  has  so  proven  in  this  case  you  should  find  the 
defendant  not  guilty." 

We  are  of  opinion  this  instruction  as  offered  was 
improper  and  should  have  been  refused.  When  a  serv- 
ant goes  into  a  new  place  to  work  and  is  assured  by 
his  foreman,  the  representative  of  the  master,  that  it 
is  safe,  he  is  not  required  to  make  any  investigation  to 
determine  for  himself  whether  it  is  safe.  The  fact  ho 
may  have  means  of  ascertaining  whether  there  is  danger 
does  not  require  him  to  put  those  means  into  exercise  to 
ascertain  its  condition.  In  such  a  case  he  may  not  only 
rest  upon  the  assumption  his  master  has  performed  his 
duty  to  use  reasonable  care  to  see  that  the  place  wherein 
he  puts  his  servant  to  work  is  reasonably  safe  for  him,  but 
he  may  also  rely  upon  the  assurance  of  his  foreman.  What 
the  servant's  duty  would  be  if  he  actually  discovered 
danger  is  a  question  not  involved  in  this  instruction.  The 
mollification  was  unfortunate,  for  where  a  servant's  means, 
or  lack  of  means,  of  knowledge  of  the  condition  of  his  sur- 
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roundings  and  of  the  danger  therefrom  determines  his 
right  to  recover  for  an  injury,  it  is  not  true  he  must  have 
equal  capacity  with  his  foreman  for  knowing  the  condi- 
tions and  the  danger  in  order  to  defeat  a  recovery.  But 
in  the  case  stated  in  the  instruction,  the  mere  means  of 
knowledge  possessed  by  the  servant  would  be  immaterial, 
whether  his  capacity  of  knowing  the  conditions  and  danger 
was  great  or  small,  or  equal  to  or  greater  or  less  than  that 
of  the  foreman.  Even  if  plaintiff  had  equal  means  and 
capacity  with  the  foreman  for  knowing  the  conditions  and 
the  danger,  still  the  law  did  not  require  him  to  exercise  his 
means  of  knowledge  and  capacity,  but  he  still  might  rely 
both  upon  the  performance  by  the  master  of  his  duty  and 
upon  the  assurance  given  by  the  foreman.  The  instruction 
as  modified  was  still  too  favorable  to  defendant,  and  we  do 
not  see  that  defendant  could  have  been  harmed  by  it.  Sev- 
eral of  defendant's  given  instructions  were  too  favorable  to 
defendant  and  ignored  rules  of  law  protecting  a  servant 
under  the  circumstances  in  proof  in  this  case. 

We  find  no  reversible  error  in  this  record.     The  judg- 
ment is  aifirmed. 


Marquette  Third  Yein  Coal  Co.  v.  Patrick  Dielie,  by  His 
Next  Friend. 

1.  Practice— W/i^n  a  Count  for  Common  Law  Negligence  and  One 
for  Violation  of  a  Statute  Are  Not  Iniproiwrly  Joined— When  there 
are  two  counts  in  trespass  on  the  case,  one  for  common  law  negligence, 
and  tlie  other  for  a  willful  violation  of  a  statute,  both  for  the  same 
injury,  and  the  same  plea  may  be  pleaded,  and  the  same  judgment 
would  have  been  given  if  the  verdict  had  been  on  one  count  only, 
whether  that  count  had  been  one  or  the  other,  there  is  no  misjoinder  of 
counts  or  causes  of  action. 

2.  Sat^k— Defective  Count  in  Declaration  After  Verdict, — A  count  in 
a  declaration  which  states  a  cause  of  action  defectively  is  good  after 
verdict. 

3.  Statutes— Mcaniwfir  of  ''WillfuV^  As  Used  in.— "  Willful,"  as 
used  in  the  statute,  is  not  used  in  the  sense  of  malicious  or  with  evil 
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intent;  but   an  act  consciously  or  knowingly  performed  or   omitted 
contrary  to  the  statute,  is  a  willful  violation  of  the  statute. 

4.  Mines — Master  Liable  for  Any  Injury  to  Child  Employed  in  Mine 
Contrary  to  Law.— The  owner  of  a  mine  who  employs  a  child  in  such 
mine  contrary  to  section  22  of  the  Mining  act  is  liable  for  any  injury 
which  occurs  in  its  mine,  and  by  the  operation  of  the  mine,  to  such  child. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  County;  the  Hon.  George  W.  Brown,  Judge  presiding. 
Heard  in  this  court  at  the  April  term,  1903.  Affirmed.  Opinion  filed 
October  23,  1903. 

Peck,  Miller  &  Starr  and  Cairo  A.  Trimble,  attorneys 
for  appellant. 

Daniel  Belasco,  Wood  &  Elmer  and  O.  H.  Porter, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Patrick  Dielie,  an  infant,  was  employed  by  the  Marquette 
Third  Vein  Coal  Company  as  a  '*  trapper."  His  main  duty 
was  to  open  certain'  doors  in  an  entry  for  cars,  drawn  by 
mules,  to  pass  through,  and  to  immediately  close  the  doors 
after  the  cars  had  passed,  and  to  keep  them  closed  except 
when  cars  were  passing  through,  in  order  to  prevent  the 
escape  of  air  forced  into  the  mine,  to  keep  the  air  at  the 
faces  and  prevent  the  mine  filling  with  gas.  On  the  trial 
of  the  case  hereinafter  stated  there  was  proof  in  his  behalf 
which  tended  to  show  that  when  a  car  was  stalled  in  the 
vicinity  of  his  door,  it  was  his  duty  to  go  to  the  assistance 
of  the  driver;  and  counter  proof  which  tended  to  deny  he 
had  such  duty.  On  April  26,  1902,  a  train  of  cars  was 
stalled  as  it  approached  Patrick's  door,  and  he  went  to  help 
the  driver.  He  got  behind  and  blocked  the  cars  when  the 
mules  stopped.  When  the  cars  were  fairly  in  motion  again 
it  was  necessary  for  him  to  pass  them  in  order  to  get  to  the 
doors  and  open  them.  To  do  this  he  ran  along  the  side  ot 
the  cars  while  they  were  in  motion.  At  a  certain  point  a 
timber  projected  out  from  the  wall  and  came  within  a  few 
inches  of  the  side  of  the  car.  Patrick  had  often  passed  the 
place,  but  claimed  he  had  not  noticed  this  timber.     He  was 
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caught  between  the  car  and  the  timber,  and  sustained  a  frac- 
ture of  the  neck  of  the  left  femur,  resulting  in  a  wasting  of 
the  muscles  of  that  leg,  a  shortening  of  the  leg,  restriction 
of  its  rotary  motion,  an  absence  of  the  power  of  locomotion 
on  the  left  side,  and  an  anaemic  condition,  etc.  Cer- 
tain ligaments  were  torn.  He  suflFered  pain,  and  is  partially 
incapacited  for  labor  of  certain  kinds.  He  brought  this 
suit  against  the  coal  company  to  recover  damages  for  said 
injury.  The  first  count  of  the  declaration  charged  negli- 
gence by  defendant  in  placing  said  timber  so  near  the  track. 
The  second  count  charged  willful  violation  of  the  statute  in 
employing  plaintiff  to  labor  in  said  mine  when  under  the 
aofe  of  fourteen  years,  and  without  having  produced  to  it 
an  affidavit  he  was  fourteen  years  of  age,  by  reason  whereof 
he  was  injured.  The  third  count  was  withdrawn.  The 
fourth  count  charged  plaintiff  was  under  fourteen  years 
of  age,  and  that  he  was  unlawfully  and  wrongfully 
employed  by  defendant  to  work  in  its  mine,  and  that  b}^ 
reason  of  being  permitted  to  work  in  said  mine  and  because 
of  his  youthful  indiscretion  he  was  injured.  The  statute 
referred  to  in  the  second  and  fourth  counts  is  section  22 
of  chapter  93  of  the  Kevised  Statutes,  relating  to  "  Mines 
and  Miners,"  which  is  as  follows: 

"  No  boy  under  the  age  of  fourteen  years,  and  no  woman 
or  girl  of  any  age  shall  be  permitted  to  do  any  manual 
labor  in  or  about  any  mine,  and  before  any  boy  can  be  per- 
mitted to  work  in  any  mine  he  must  produce  to  the  mine 
manager  or  operator  thereof  an  affidavit  from  his  parent  or 
guardian  or  next  of  kin,  sworn  and  subscribed  to  before  a 
justice  of  the  peace  or  notary  public,  that  he,  the  said  boy, 
is  fourteen  years  of  age." 

Section  33  of  said  act  makes  any  willful  neglect,  refusal 
or  failure  to  do  the  things  required  to  be  done  by  any  pro- 
vision of  the  act,  on  the  part  of  the  person  required  to  do 
thera^  or  any  violation  of  any  provisions  or  requirements  of 
the  act,  a  misdemeanor  punishable  by  fine  or  imprison- 
ment.    It  also  enacts : 

''  For  any  injury  to  person  or  property,  occasioned  by 
any  willful  violations  of  this  act,  or  willful  failure  to  comply 
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with  any  of  its  provisions,  a  right  of  action  shall  accrue  to 
the  party  injured,  for  any  direct  damage  sustained  thereby." 

There  was  a  plea  of  not  guilty,  a  jury  trial,  a  verdict 
awarding  plaintiff  $4,000,  a  motion  by  defendant  for  a  new 
trial,  which  was  denied,  and  a  judgment  for  plaintiflf  on  the 
verdict.    This  is  an  appeal  by  defendant  therefrom. 

1.  It  is  argued  a  count  for  common  law  negligence  and 
a  count  for  willful  violation  of  a  statute  can  not  be  joined 
in  the  same  action.  Our  attention  is  not  called  to  anything 
in  the  record  showing  this  question  was  raised  in  the  court 
belo\r.  If  it  had  been,  plaintiflf  could  have  obviated  it  by 
discontinuing  as  to  one  count,  or  the  court  could  have  com- 
pelled an  election  by  plaintiff  under  which  count  he  would 
proceed.  The  question  can  not  be  raised  in  this  court  for 
the  first  time.  But  if  the  point  had  been  properly  saved 
in  the  trial  court,  we  hold  it  is  not  well  taken.  If  an  injury 
sustained  by  plaintiff  is  due  both  to  the  negligence  of 
defendant  and  also  to  defendant's  willful  violation  of  a  stat- 
ute which  gives  a  cause  of  action  to  recover  the  damages 
sustained  thereby,  we  see  no  good  reason  why  he  should  be 
compelled  to  select  one  ground  of  action  and  abandon  the 
other,  nor  why  he  should  be  driven  to  two  actions  to 
recover  for  the  same  injury,  one  attributing  it  to  common 
law  negligence,  and  the  other  to  a  willful  violation  of  the 
statute. 

The  counts  here  were  all  in  trespass  on  the  case;  they 
were  for  the  same  injury,  the  same  plea  was  pleaded,  and 
the  same  judgment  would  have  been  given  if  the  verdict 
had  been  on  one  count  only,  whether  that  count  had  been  the 
first  or  the  second.  There  was  therefore  no  misjoinder  of 
counts  or  causes  of  action.    Hays  v.  Borders,  1  Gilqi.  46. 

2.  It  is  clear  plaintiff  was  about  thirteen  years  and  three 
months  old  when  he  was  injured.  He  testified  he  was 
fourteen  years  old  January  22,  1903.  His  mother  testified 
to  the  same  fact.  She  was  then  asked  what  paper  she  had 
to  show  when  he  was  born,  and  defendant's  attorney  then 
stated:  "  We  would  not  dispute  her  testimony  on  his  age." 
She  then  produced  the  baptismal  certificate  of  "  Patrick 
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Mozeko,"  which  stated  said  person  was  born  January  22, 
1889,  and  was  baptized  January  27,  18S9.  Notwithstand- 
in(r  the  above  statement  by  defendant's  counsel  (omitted 
from  the  abstract)  the  proof  as  to  plaintiflTs  age  is  seriously 
questioned  here.  Ho  one  expressly  stated  plaintiff's  true 
name  is  Mozeko,  but  plaintiff's  mother,  Mrs.  Dieiie,  w^hen 
asked  when  plaintiff  was  born,  answered  :  "  I  have  it  on  a 
paper  here;  1889,  he  was  born,"  and  produced  the  certificate 
above  referred  to.  She  further  testified  plaintiflTs  father 
was  killed  nine  years  before  in  a  mine  accident,  and  that 
he  now  has  a  stepfather.  No  proof  was  introduced  to  show- 
plaintiff's  age  was  other  than  that  stated  by  himself  and 
his  mother,  and  that  age  must  be  regarded  as  established. 
Plaintiff  testified  he  never  presented  to  defendant  an  affida- 
vit as  to  his  age.  This  precisely  negatived  the  language  of 
the  statute  above  quoted,  that  before  any  boy  can  be  per- 
mitted to  work  in  any  mine  he  must  produce  to  the  opera- 
tor an  affidavit  that  he  is  fourteen  years  of  age.  If  any 
affidavit  on  this  subject  was  given  defendant  by  any  one 
else,  complying  with  the  spirit  but  not  the  letter  of  the 
statute,  defendant  could  easily  have  shown  that  fact,  which 
would  have  been  peculiarly  within  the  knowledge  of  its 
officers.  The  prohibition  against  employing  in  a  mine  a 
boy  under  fourteen  is  positive,  and  the  statute  requires  a 
certain  course  by  which  the  age  shall  be  ascertained. 
Defendant  did  not  avail  of  that  means  of  learning  plaint- 
iff's age.  "  Willful  "  in  the  statute  is  not  used  in  the  sense 
of  malicious  or  with  evil  intent;  but  an  act  consciously  or 
knowingly  performed  or  omitted  contrary  to  the  statute,  is 
a  willful  violation  of  the  statute.  (Oarterville  Coal  Co.  v. 
Abbott,  181  111.  495;  Odin  Coal  Co.  v.  Denman,  185  111.  413; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Peton,  192  111.  41.)  The 
question  whether  defendant's  employment  of  a  boy  under 
fourteen  was  willful  was  a  question  of  fact  for  the  jury.  It 
is  reasonable  to  suppose  defendant  knew  his  age.  That  it 
neglected  the  statutory  means  of  learning  his  age  indicates 
defendant's  officers  knew  he  was  under  the  required  age. 
The  jury  and  the  trial  judge  saw  the  boy  on  the  witness 
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stand  and  could  see  what  his  appearance  indicated  as  to  his 
age.  The  jury  determined  the  issue  for  plaintiff.  We  do 
not  doubt  the  proof  warranted  and  required  the  conclusion 
that  defendant  willfully  violated  the  statute,  first,  in  employ- 
ing in  its  mine  a  boy  under  the  age  of  fourteen  years,  and 
second,  in  employing  such  boy  without  the  production  of 
the  required  affidavit  as  to  his  age. 

3.  Was  plaintiff  injured  while  absent  from  his  post  of 
duty  in  disobedience  of  orders  ?  Without  reciting  the  evi- 
dence upon  that  subject,  it  is  sufficient  to  say  we  think  the 
jury  were  warranted  in  finding  that  his  immediate  superior 
required  him  to  aid  stalled  teamsters  in  the  entry  leading 
to  his  door,  and  that  he  was  performing  that  duty  when 
hurt.  By  two  instructions  requested  by  defendant  the  jury 
were  told  that  if  plaintiff's  duty  was  to  open  and  close  the 
doors,  and  if  he  went  away  from  that  place  without  orders 
from  defendant,  and  of  his  own  free  will,  and  was  hurt 
while  attempting  to  perform  duties  w^hich  he  had  not  been 
engaged  or  requested  by  defendant  to  perform,  then  he 
could  not  recover.  The  verdict  for  plaintiff  is  therefore  a 
verdict  that  he  was  injured  while  performing  the  duty 
required  of  him.  But  if  plaintiff  was  injured  while  absent 
from  the  post  of  duty,  or  while  violating  his  orders,  or  if  it 
was  carelessness  or  negligence  for  him  to  run  between  the 
sides  of  the  moving  cars  and  the  mine  wall,  still,  in  our 
judgment  those  facts  would  not  prevent  a  recovery  under 
the  second  count.  The  statute  absolutely  forbids  the 
employment  of  a  child  of  that  age  in  a  mine.  One  reason, 
no  doubt,  is  that  immature  children  are  liable  not  to  under- 
stand the  significance  and  importance  of  the  regulations 
prescribed  for  the  mine  and  the  employes  therein;  they  may 
thoughtlessly  disobey  orders,  or  expose  themselves  to  peril, 
or  do  acts  which  would  be  careless  in  an  adult.  The  com- 
pany which  violates  this  statute  ought  not  to  be  allowed  to 
screen  itself  from  liability  because  the  child  has  been  injured 
bv  reason  of  those  childish  traits  which  give  rise  to  the 
statute.  Statutes  like  section  twenty-two  of  the  mining 
act,  prohibiting  the  employment  of  children  under  certain 
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age  limits,  are  desiofned  to  guard  against  the  dangers  from 
accidents  to  the  children  of  the  state,  and  also  to  protect 
the  health  and  general  well  being  of  the  children.  Such 
laws  are  sustainable  under  the  police  powers  of  the  state, 
and  should  be  so  construed  as  to  accomplish  the  object 
sought  to  be  attained,  and  to  correct  the  evils  sought  to  be 
remedied.  Holding  the  employers  of  children  in  violation 
of  this  statute  to  a  strict  liability  for  any  injury  that  may 
happen  to  the  child  while  engaged  in  such  inhibited 
employment  ought  to  have  a  wholesome  influence  tending 
to  check  the  evils. against  which  this  legislation  is  directed. 

4.  Did  defendant's  violation  of  the  statute  cause  the 
injury?  If  defendant  had  obeyed  the  law  plaintiff  would 
not  have  been  at  work  in  its  mine,  and  would  not  have  been 
injured.  In  that  sense  the  violation  of  the  statute  caused 
his  injury.  We  are  of  opinion  defendant  should  be  held 
liable  for  any  injury  which  occurs  in  its  mine  and  by  the 
operation  of  the  mine  to  an  infant  whom  it  has  employed 
there  contrary  to  law.  The  statute  forbids  that  so  young 
a  child  should  be  employed  in  such  a  mine.  This  child  was 
exposed  to  danger,  and  was  injured,  because  defendant  will- 
fully violated  the  prohibition  of  the  statute.  Defendant 
exposed  this  immature  child  to  the  dangers  from  which  the 
statute  aimed  to  protect  it.  Defendant  virtually  says, 
''  True,  I  put  this  child  in  a  place  of  danger,  contrary  to 
law,  yet  if  it  had  been  careful,  had  obeyed  my  orders  and 
rules,  and  had  done  none  of  those  childish  acts  which  are  to 
be  expected  from  one  so  young  and  against  the  perils  of 
which  the  statute  was  intended  to  protect  it,  it  might  not 
have  been  hurt;  and  therefore  I  am  not  responsible." 

We  think  this  position  unsound.  We  hold  defendant 
assumed  all  risks  of  injury  to  the  boy  arising  from  his 
employment  in  the  mine.  Morris  v.  Stanfield,  81  111.  App. 
204. 

5.  We  have  examined  the  rulings  upon  evidence  com- 
plained of,  and  find  no  sefious  error  therein.  Before  defend- 
ant hired  the  boy  he  was  about  the  mine  some  months  for 
his  stepfather,  and  defendanc  sought  to  show  he  was  several 
times  ordered  out  of  the  mine,  during  that  period.     This 
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was  immaterial,  as  it  is  undisputed  that  afterward,  and 
long  before  this  injury,  defendant,  hired  him  and  kept  him 
continuously  at  work.  The  other  rulings  upon  the  evidence 
need  not  be  discussed  in  detail. 

6.  The  court  gave  an  instruction,  at  plaintiff's*  request,  to 
the  effect  that  if  plaintiff  was  exercising  ordinary  care,  con- 
sidering his  age  and  discretion,  and  was  injured  in  conse- 
quence of  the  negligence  of  defendant,  as  charged  in  the 
declaration,  they  should  find  defendant  guilty.  It  is  argued 
that  this  was  erroneous;  that  it  should  have  been  confined 
to  the  first  count,  and  as  given,  permitted  the  jury  to  find 
defendant  guilty  under  the  count  for  willful  violation  of  the 
statute  upon  proof  of  mere  negligence.  The  instruction 
should  have  been  limited  to  the  first  count.  But  defendant 
can  hardly  complain  of  this  confusion  in  the  instructions  of 
plaintiff,  for  it  asked  and  obtained  an  instruction  that  if  the 
jury  found  from  the  evidence  defendant  was  not  guilty  of 
any  of  the  negligent  acts  stated  in  the  declaration,  then 
plaintiff  could  not  recover.  Defendant  did  not  confine  this 
instruction  to  the  first  count,  and  if  the  court  was  led  into 
any  seeming  incongruity  on  that  subject,  defendant  assisted 
in  procuring  that  result.  But  we  are  so  clear  defendant 
was  liable  upon  the  facts  under  the  second  count  that  we 
regard  the  question  of  liability  for  mere  negligence  under 
the  first  count  as  unimportant. 

7.  Defendant  asked  and  the  court  refused  an  instruction 
to  the  effect  that  if  plaintiff  in  open  court  on  the  trial, 
with  the  advice  and  consent  of  his  counsel,  had  refused  to 
allow  himself  to  be  examined  by  the  defendant's  physician 
to  ascertain  the  character  of  his  injuries,  the  jury  had  a 
right  to  consider  this  fact  in  weighing  the  testimony  as  to 
the  character  of  such  injuries.  The  instruction  was  based 
upon  the  following  occurrence:  Plaintiff  was  recalled  just 
before  the  close  of  his  case  in  chief,  and  was  asked  three 
questions  to  show  he  did  not  furnish  an  affidavit  to  defend- 
ant. On  cross-examination  defendant  then  asked  him : 
"Are  you  willing,  if  your  lawyers  consent  to  it,  to  be 
examined  by  the  physician  of  the  defendant  company  here 
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as  to  your  injuries?"  PlaintiflF's  counsel  objected  to  this  as 
improper  cross-examination,  which  it  manifestly  was.  The 
court  remarked  that  the  boy  ought  not  to  be  required  to 
determine  this;  that  the  adults  representing  him  should 
determine  it.  Defendant's  attorney  said  the  lawyers  could 
determine  that.  Plaintiff's  attorney  replied  that  Dr.  Rum- 
mels  examined  plaintiff  at  the  time  the  boy  was  hurt;  that 
they  (meaning  apparently  the  company,)  sent  Dr.  Coveny 
there  afterward  to  examine  the  boy;  and  he  thought  that 
was  sufficient.  The  question  was  not  pressed  further,  no 
ruling  was  made  or  exception  taken,  no  request  was  made 
for  an  examination,  and  we  do  not  think  any  proper  founda- 
tion was  laid  for  the  instruction.  If  defendant  had  wished 
an  examination  a  request  to  the  court  would  have  raised 
the  question.  But  this  unanswered  question  to  a  mere  boy, 
did  not  rise  to  the  dignity  of  a  request  for  an  examination 
and  a  refusal  thereof.  Defendant's  second  refused  instruc- 
tion was  covered  by  one  given  for  plaintiff;  the  third  was 
embodied  in  an  instruction  given  at  defendant's  request; 
and  the  fourth  contained  a  threat  to  give  a  new  trial, 
because  of  which  threat  it  was  properly  refused.  It  is 
argued  plaintiff  did  not  have  proper  surgical  treatment  for 
his  injury,  and  that  the  damages  are  excessive.  These 
were  questions  for  the  jury,  and  the  proof  would  not  war- 
rant our  disturbing  their  conclusions.  It  is  said  the  fourth 
count  would  not  support  a  verdict  for  want  of  the  word 
"  willful."  We  consider  it  good  after  verdict,  for  the  rea- 
sons stated  and  upon  the  authorities  cited  in  City  of  East 
Dubuque  v.  Burhyte,  74  111.  App.  99. 

Defendant  has  assigned  fifty-two  errors  upon  the  record. 
The  sixth,  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  and  the  eighth,  that  the  court  erred  in  render- 
ing judgment  against  defendant,  cover  every  question 
raised  by  the  other  fifty  assignments.  Such  unnecessary- 
prolixity  in  assignments  of  error  does  not  meet  our 
approval. 

The  judgment  is  affirmed. 
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It  is  ordered  by  the  court  that  the  following  amend- 
ments  and  additions  to  the  rules  of  practice  of  the  court, 
adopted  June  3,  1898,  be  and  the  same  are  hereby  adopted. 

December  15th,  1903. 

Bond  for  Cost. 
10.  If  it  be  made  to  appear  by  affidavit  that  any  plaint- 
iff in  error  is  not  a  resident  of  this  state,  or  is  insolvent, 
and  that  no  bond  for  costs  has  been  filed,  or  that  the  bond 
filed  is  insufficient,  a  rule  will  be  entered  against  him  to  file 
a  sufficient  bond  for  costs  or  to  show  cause  why  the  writ 
of  error  should  not  be  dismissed. 

Abstracts. 

21.  In  all  cases,  the  party  bringing  a  cause  into  this 
court  shall  furnish  a  complete  abstract  or  abridgment  of 
the  record  therein,  referring  to  the  appropriate  pages  of  the 
record  by  numerals  on  thei  margin,  and  shall  cause  such 
abstracts  to  be  printed  in  a  neat  and  workmanlike  manner, 
with  small  pica  type  and  leaded  lines,  on  one  side  only,  upon 
white  paper,  six  and  three-fourths  by  ten  inches,  as  near 
as  may  be,  bound  in  book  or  pamphlet  form.  Seven  copies 
of  such  printed  abstracts  shall  be  filed  in  each  case,  one  for 
each  of  the  judges,  one  for  the  defendant  in  error  or  appellee, 
one  to  be  filed  with  the  record,  and  one  for  the  reporter. 

The  abstract  must  contain  a  complete  index,  alphabet- 
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ically  arranged,  giving  the  page  where  each  pleading, 
exhibit  or  other  document  may  be  found,  with  the  name  of 
the  witnesses,  and  the  pages  of  their  direct,  cross  and 
redirect  examination. 

The  defendant's  counsel  shall  be  permitted,  if  he  is  not 
satisfied  with  the  abstract  or  abridgment  furnished  by  the 
plaintiff's  counsel,  to  furnish  such  further  abstract  as  he 
shall  deem  necessary  to  a  full  understanding  of  the  merits 
of  the  case. 

Upon  printed  abstracts  being  furnished,  in  conformity  to 
the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to 
tax  a  printer's  fee  at  the  rate  of  twenty  cents  for  each  one 
hundred  words  of  one  copy  of  such  abstract,  against  the 
unsuccessful  party  not  furnishing  such  abstracts,  as  costs, 
to  be  recovered  by  the  successful  party  furnishing  the  same. 

Briefs. 
22.  Each  party  shall  JBle  a  printed  brief  in  the  cause. 
The  brief  of  appellant  or  plaintiff  in  error  shall  contain  a 
short  and  clear  statement  of  the  case,  including,  first, 
the  form  of  the  action;  second,  the  nature  of  the  plead- 
ings sufficiently  to  show  what  the  issues  were,  and  to  pre- 
sent any  question  subject  to  review  arising  on  such  plead- 
ings; third,  in  cases  depending  upon  the  evidence  the 
leading  facts  which  such  evidence  proved  or  tended  to 
prove,  without  discussion  or  argument  and  without  detail; 
fourth,  how  the  issues  were  decided  upon  the  trial  or  hear- 
ing, and  what  the  judgment  or  decree  was;  and  fifth,  the 
errors  relied  upon  for  a  reversal.  The  statement  so  made 
will  be  taken  to  be  accurate  and  sufficient,  unless  the 
opposite  party  shall,  in  his  brief,  point  out  wherein  it  is 
inaccurate  or  insufficient.  Following  the  statement  of  the 
case,  the  brief  shall  conclude  with  the  points  made  and  the 
authorities  relied  upon  in  support  of  them;  and  in  citing 
cases,  the  names  of  the  parties  must  be  given,  with  the 
book  and  page  where  the  case  is  reported.  No  alleged  error 
or  point  not  contained  in  such  brief  shall  be  raised  after- 
ward, either  by  reply  brief,  or  in  oral  or  printed  argument, 
or  on  petition  for  rehearing. 
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The  brief  of  appellee  or  defendant  in  error  shall  contain 
a  short  and  clear  statement  of  the  propositions  by  which 
counsel  seek  to  meet  the  alleged  errors  and  sustain  the 
judgment -or  decree,  or  by  which  such  errors  are  ob- 
viated. Counsel  may  also,  in  such  statement,  point  out 
any  insufficiency  or  inaccuracy  in  the  statement  of  the  op- 
posite party,  and  supply  or  correct  the  same,  and,  in  cases 
depending  on  the  evidence,  may  state  the.  leading  facts  or 
conclusions  which  the  evidence  proved  or  tended  to  prove 
without  discussion  or  argument  and  without  detail.  Such 
brief  shall  conclude  with  the  points  and  authorities  relied 
upon,  in  like  manner  as  required  in  the  briefs  oi  appellant 
or  plaintiif  in  error.  All  briefs  shall  be  signed  by  counsel 
filing  the  same. 

The  brief  of  any  party  may  be  followed  by  an  argument 
in  support  of  such  brief,  which  shall  be  distinct  therefrom, 
but  may  be  bound  with  the  same.  The  argument  shall  be 
confined  to  discussion  and  elaboration  of  the  points  con- 
tained in  the  brief.  Evidence  shall  not  be  copied  at  length 
in  such  argument,  but  it  shall  refer  to  the  abstract  for  the 
same. 

Briefs  shall  be  printed  in  a  neat  and  workmanlike  man- 
ner, with  small  pica  type  and  leaded  lines,  upon  white 
paper  six  and  three-fourths  by  ten  inches,  as  near  as  may 
be,  bound  in  book  or  pamphlet  form,  with  a  suitable  cover 
containing  the  title  of  the  court  and  cause. 

23.  Seven  copies  of  the  briefs  must  be  filed  in  each 
case,  one  for  each  of  the  judges,  one  for  the  opposite  party, 
one  to  be  filed  with  the  record,  and  one  for  the    reporter. 

24.  In  addition  to  the  number  of  copies  of  abstract, 
briefs  and  arguments  required  or  permitted  to  be  filed,  the 
respective  parties  shall  cause  to  be  delivered  to  the  oppo- 
site part}'',  or  his  attorney,  through  the  mail  or  otherwise, 
a  copy  of  the  printed  abstract,  brief  and  argument,  or 
brief  and  argument,  as  the  case  may  be,  on  or  before  the 
day  it  is  required  to  file  the  same  in  this  court,  unless  the 
residence  or  address  of  such  opposite  party,  or  his  attor- 
ney, can  not,  upon  reasonable  inquiry,  be  ascertained. 
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30.  Attorneys  are  required  to  serve  opposite  counsel 
with  copies  of  all  motions  and  suggestions  concerning  mat- 
ters at  issue  in  this  court,  upon  or  before  the  day  they  are 
filed  in  the  office  of  the  clerk  of  this  court. 

Docket  Fee. 

31.  A  docket  fee  of  ten  dollars  is  required  of  appellant 
or  plaintiff  in  error,  in  all  cases,  on  the  filing  of  the  record, 
and  a  fee  of  five  dollars  is  required  of  appellee  or  defendant 
in  error  on  the  filing  of  briefs. 
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fied that  the  certificate  of  evidence  contains  all  the  evi- 
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weight  of  the  evidence 102 
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are  all  that  were  given 485 

Errors  not  assigned  are  waived 161 

Assignments  of  error  not  argued  are  waived.  .575,  592,  605,  623,  649 
APPURTENANCES— Particular  facts  under  which  electric  lights 

are 50 

ATTACHMENT— Forthcoming  bond  construed 558 

feature  of  a  forthcoming  bond 558 

ATTORNEY  AND  CLIENT— Law  does  not  prohibit  an  attorney 

from  dealing  with  his  clients .'..    605 

Negligence  of  attorney  is  negligence  of  client 5 

Power  of  attorney  in  management  of  suit 812 

B 

BILL  OF  EXCEPTIONS— Absence  of  counsel  from  court  room 

must  be  made  to  appear  by,  to  be  availed  of 252 

When  it  does  not  show  that  it  contains  all  the  evidence 812 

BONDS— Belonging  to  a  non-resident— When  not  taxable  in  this 

state , 375 

Appeals  not  to  be  dismissed  for  insufficiency  of  appeal  bond    891 

BOUNDARIES— Between  Canada  and  the  United  States 866 

BUILDING  CONTRACTS— Owner   of  building   must  keep  it  in 
such  a  state  of  forwardness  as  to  enable  contractor  to  perform 

his  work  within  time  stipulated 210 

Contractor  need  not  abandon  work  for  delay    of  owner  and 

sue  for  damages 810 

Provision  in  contract  making  architect's    decision  final  and 

binding  as  to  all  controveraies  construed 210 

Waiver  of  written  order  for  additional  work  by  owner's  oral 

request  for  same 210 

Extra  work  amounting  to  radical  departure  from  the  terms  of 

the  written  contract  amounts  to  a  new  undertaking 210 

BURDEN  OF  PROOF— Of  establishing  novation  is  upon  person 

asserting  ita  existence B52 

Presumption  as  to 867 

BY-LAWS— Of  mutual  benefit  society  are  a  part  of  the  contract 

of  membership 197 
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CERTIFICATES  OF    IMPORTANCE— Procedure   necessary    to 

obtain 563 

Pendency  of  petition  for  rehearing  does  not  obviate  necessity 

of  obtaining  certificate  within  twenty  days 563 

CHANCERY  PLEADING— When  allegations    of  bill    must   be 

assumed  to  be  correct 61 

CHANCERY  PRACTICE— Weight  to  be  given  to  the  chancellors 

finding  on  a  trial  without  a  jury 167 

Not  proper  to  take  exceptions  to  rulings  of  the  court 203 

Court  of  chancery  may  determine  who  are  proper  officera  inci- 
dentally to  giving  of  other  relief 38 

When  com't  of  chancery  has  no  jurisdiction  to  try  the  title  to 
office 37 

Exceptions  to  court's  rulings  must  be  preserved  to  warrant  a 
review  of  them  75 

When  findings  of  chancellor  upon  conflicting  evidence  will 

not  bn  reversed 87 

CHATTEL  MORTGAGES— Valid  between  the  parties  although 

improperly  acknowledged, .' 109 

Mortgagee  may  turn  his   possession  over    to  anybody   as  his 
agent 109 

When  symbolic  delivery  is  sufficient  to  transfer  possession 109 

CHILDREN— Instruction  omitting  element  of  intelligence  of  child    304 
COMMON  COUNTS— When  work  under  a  contract  is  done  and 

payment  alone  remains  to  be  made,  it  may  be  recovered  under    338 

Performance  of  work  contracted  to  be  done  may  be  proved 
under 3?9 

Office  of 563 

Damages  resulting  from  the  non-performance  of  an  implied 
covenant  can  not  be  recovered  under 511 

When  sufficient .* 511 

COMPROMISE  AND  SETTLEMENT— Parol  evidence  admissible 
to  show  settlement  of  former  suit  as  a  bar  to  subsequent  re- 
covery      626 

Clause  giving  third  person  power  to  decide  all  questions  arising 
between  the  parties  construed 510 

Agreement  to  submit  question  of  law  to  private  party  for  set- 
tlement, when  invalid 511 

Instruction  as  to  consideration  of  offer  of  settlement  in  assess- 
ing damages 511 

CONSPIRACY— No  defense  to  a  prosecution  for  jury  bribery,  that 

the  court  had  no  jurisdiction  of  the  case 250 

Offense  complete  when  the  corrupt  agreement  is  made 250 

When  a  new  trial  may  be  granted  to  one  defendant  and  judg- 
ment affirmed  as  to  others 250 
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CONSPIRACY.     Continued, 

GLst  of  the  crime 250 

Indictable  at  common  law 250 

To  commit  a  statutory  offense  is  indictable 250 

Insti-uction  that  the  evidence  of  a  conspiracy  will  in  general 

be  circumstantial  is  erroneous 252 

Instruction  that  mere  knowledge  of,  with  passivity,  will  con- 
vict of  conspiracy,  erroneous 252 

CONTINUANCES— Terms  to  be  imposed  upon  granting  a  continu- 
ance rest  largely  in  the  discretion  of  the  court 627 

CONTRACTS— When  courts  may  receive  evidence  aliunde  thiB 

instrument 510 

Due  weight  should  be  given  to  all  provisions 510 

Not  unlawful  to  let  a  contract  to  a  bidder  at  a  price  less  than 

its  bid ; 510 

Wlien  municipal  board  can  not  let  a  contract  without  pre- 
liminary advertising  and  bidding 510 

Whether  entire  or  severable  depends  upon  the  intention  of  the 

parties , 510 

Facts  under  which  it  will  be  generally  held  severable 510 

Owner  must  furnish  work  to  be  done  so  that  contractor  may 

do  work  within  time  fixed  by  contract 510 

Extent  of  power  of  engineer  under  a  provision  giving  him 
power  to  direct  and  supervise  the  execution  of  a  contract. . .     511 

When  omissions  may  be  supplied  by  parol  evidence 887 

Rule  that  as  between  the  parties  to  a  written  instrument  it  can 

not  be  altered  by  parol,  includes  implications  of  law 387 

When  it  is  conclusively  presumed  that  the  whole  engage- 
ment of  the  parties  is  contained  in  the  written  contract 388 

Test  of  the  completeness  of  the  writing  is  the  writing  itself. . .     388 
When  resort  may  be  had  to  oral  evidence  of  surrounding  cir- 
cumstances      381 

Ordinarily  no  implied  contract  without  some  agreement   be- 
tween the  parties 413 

Good- will  exists  only  in  purely  commercial  or  trade  partner- 
ships except  by  special  contract 418 

Should  be  construed    according  to    the  natural    and  most 

obvious  import  of  the  language  used 381 

Question  to  be  determined  in  the  construction  of  written  instru- 
ments       381 

When  a  contract  in  writing  can  not  be  modified  by  parol 92 

Fraud  vitiates  ah  initio 140 

What  must  be  shown  to  recover  where  contract  provides  for 

the  performance  of  concurrent  acts \r^ 29 

Dismissal  of  a  suit  is  a  sufficient  consideration 812 

Interest  allowable  on  written  contracts  after  money  is  due 649 

By-laws  of  mutual  benefit  society  are    a    part  of  contract  of 

membership 197 

When  one  who  is  not  a  party  to  a  contract  may  sue  in  resi)ect 
of  a  breach  of  duty  arising  out  of  it 225 
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CONTRACTS.     Continued. 

When  a  copy  of,  is  not  admissible  as  evidence 6W 

Reasonable  restrictive  covenant  in  contract  of  sale 533 

Clause  giving  third  person  power  to  decide  questions  arising 

between  the  parties,  construed 510 

Agreement  to  submit  question  of  law  tea  private  party  for 

settlement,  when  invalid 511 

Measure  of  damages  for  breach  of 511 

A  party  can  not  avail  himself  of  the  non-performance  he  has 

himself  occasioned 298 

When  to  be  treated  as  written  and  not  oral 1 

CONTRIBUTION— Doctrine  does  not  apply  where  two  persons  pur- 
chase separate  parcels  of  land  covered  by  a  common  incum- 
brance  < in 

CORONERS  JURY— Verdict  of,  is  competent  evidence 649 

CORPORATIONS— Personal  interest  of  stockholder  not  to  preclude 

his  voting  on  any  measure _. 38 

Right  to  vote  stock  is  prima  facie  in  owner  according  to  the 

books  of  the  corporation , 88 

Insurance  company  may  open  office  and  do  all  business  except 
issuing  policies,  without  making  deposits  required  by  section 

180  and  181,  Ch.  73,  R.  S 38 

COSTS — When  decree  for  costs  against  one  holding  a  tax  certifi- 
cate or  deed  can  not  be  entered 121 

COUNTY  BO APD—  Has  no  power  to  order  sale  of  property  after 

judgment  of  confirmation  has  been  reversed 121 

COURTS— Constitution  of  1818  did  not  vest  probate  jurisdiction  in 

any  court 375 

Constitution  of  1848  vested  probate    jurisdiction    in  County 

Court 375 

Probate  courts  created  by  the  present  constitution 375 

Probate  Court  has  only  such  powers  as  are  conferred  upon  it 

by  the  statute  creating  it 375 

CRIMES— When  their  commission  will  be  enjoined 61 

CRIMINAL  LAW— At  common  law  one  attainted  of  felony  was 

liable  to  civil  suits .^ 563 

Test  to  determine  whether  an  offense  is'  the  same  under  two 
indictments ^ 252 

D 

DAMAGES — Plaintiff  not  estopped  from  claiming  damages  to  his 
land  becHfi^e  he  dug  the  artificial  channel  for  the  company 

causing  the  damage 627 

Measure  of,  for  a  continuing  injury  to  land  by  flooding 628 

From  continuing  nuisance— Injured  person's  duty  to  do  what 

he  reasonably  can  to  lessen  damages 628 

No  recovery  for  damages  which  might  have  been  prevented. .     628 
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DAMAGES.     Continued. 

Evidence  that  owner  of  land  could  have  lessened  damages  by 
another  system  of  dtainap:e  admissible 628 

Payment  of  compensation  for  right  of  way  does  not  exempt 
company  from  liability  for  damages  resulting  from  its  neg- 
ligence   * 627 

Damages  may  be  had  for  the  whole  extent  of  injury  although 
not  averred  in  declaration 673 

Instruction  to  jury  to  consider  all  the  facts  and  circum- 
stances proved  by  the  evidence  in  assessing,  proper 427 

Properly  allowed  for  plaintiflfs  suffering  in  mind  and  body, 
and  future  suffering  and  loss  of  health 427 

Must  be  the  natural  and  proximate  result  of  the  wrongful  act.     895 

Where  Appellate  Court  will  set  aside  finding  of  jury  on  sole 
ground  that  the  judgment  is  excessive 857 

When  |8,500  not  excessive 357 

Testimony  of  physician  as  to  consequences  which  are  contin- 
gent, speculative  or  merely  possible,  is  not  proper 804 

Degree  of  proof  required  as  to  particular  results  of  injury 304 

When  $2,000  not  excessive 154 

Contractor  need  not  abandon  work  for  delay  of  owner,  and 
sue  for  damages 210 

Instruction  as  to  measure  of,  in  personal  injury  cases 204 

Not  allowable  for  demurrage  where  no  evidence  of  market 
value  or  earnings  of  vessel  is  introduced 34 

When  an  appellate  court  will  not  substitute  its  judgment  for 
that  of  the  jury  and  the  trial  judge  as  to  amount  of 154 

Measure  of,  where  land  is  overflowed  by  water 592 

Caused  by  intervention  of  plaintiff's  own  act 102 

Instruction  allowing  greater  damages  than  provided  for  by 
statutasued  under,  erroneous 61 1 

Measure  of,  for  breach  of  contract , 511 

Measure  of,  for  delay  in  obtaining  right  of  way  upon  which 
plaintiff  was  to  construct  a  canal 512 

Plaintiff  only  required  to  exercise  reasonable  diligence  to 
reduce  its  loss 512 

Instruction  as  to  consideration  of  offer  of  settlement  in  assess- 
ing      511 

Instruction  as  to  assessing  damages  in  suit  for  non-perform- 
ance of  an  implied  covenant 511 

Resulting  from  the  ^on-perforuiance  of  an  implied  covenant 
must  be  sued  for  specially 511 

Compensation  is  not  confined  to  cases  capable  of  accurate  esti- 
mate      532 

DEBTOR  AND  CREDITOR— A  judgment  creditor  is  not  a  pur- 
chaser      167 

DEEDS— Covenants  against  incumbrances  in,  do  not  preclude  evi- 
dence of  facts  as  t )  purchase  of  mortgaged  premises. .   10 

Consideration  stated  in,  is  prima  facie  evidence  of  price  paid 
for  land 592 
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DEEDS.     Continued, 

A  condition  in  deed  to  pay  grantor  a  monthly  sum  runs  with 

the  land 187 

What  is  necessary  to  create  personal  liability  on  part  of  pur- 
chaser of  mortRaged  property  to  pay  mortgage  in  absence 

of  an  express  promise  or  provision  in  deed 230 

Construction  of  words  **  claims  of  any  and  evei'y  description."    881 

DEFAULTS— What  is  necessary  in  order  to  set  aside 5 

Motion  to  set  aside  addressed  to  the  discretion  of  the  court 190 

Question   upon  appeal  from  an  order  denying  motion  to  set 

aside  a  default 100 

DEMUURAGE — Damages  not  allowable  for,  when  no  evidence  of 

market  value  or  earnings  of  vessel  is  introduced 34 

DILIGENCE— Ordinary  diligence  defined 113 

DILATORY  PLEAS— Must  be  urged  at  first  opportunity 312 

E 

ElLECTRIC  LIGHTS— Particular  facts  under  which  they  are  ap- 
purtenances       50 

ELECTRIC  WIRra— Duty  of  company  conveying  electricity  upon 

public  property 243 

Liability  for  injury  by  electricity  not  dependent  solely  upon 

the  relation  of  the  parties 248 

EQUITY— Will  give  relief  when  one  uses  a  trade  name  so  similar 

to  that  of  another  as  to  deceive  the  public 182 

When  court  has  jurisdiction  it  may  decide  all  issues  and  grant 

full  relief 532 

Ground  of  its  jurisdiction 61 

When  the  conmiission  of  a  crime  will  be  enjoined 61 

EQUITY  OF  REDEMPTION— Liability  of  purchaser  of. 16 

EQUITY  PLEADING— Matter  relied  upon  as  a  defense  must  be 

stated  in  the  answer 430 

When  estoppel  is  relied  upon  as  a  defense 430 

EQUITY  PRACTICE— Matters  not  brought  to  the  attention  of  the 
master  by  objection  or  raised  by  exception  before  court  are 

waived 430 

Custom  of  master  in  allowing  counsel  to  make  draft  of  find- 
ings witliout  notice  to  opposing  counsel  not  to  be  com- 
mended      430 

ESTOPPEL — When  relied  upon  as  a  defense 430 

What  is  necessary  to  render  an  estoppel  in  pais  binding  upon 

a  person 430 

Plaintiff  not  estopped  from  claiming  damages  to  his  land  be- 
cause he  dug  the  artificial  channel  for  the  company  causing 

the  damage .^ 627 

EVIDENCE— Preponderance  of,  sufficient  to  establish  fraud 463 

When  resort  may  be  had  to  oral  evidence  of  surrounding  cir- 
cumstances in  construing  contracts 381 
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EVIDENCE.     Continued. 

Instruction  to  jury  to  consider  all  the  facts  and  circumstances 
proved  by,  in  assessing  damages,  proper 427 

Wiien  pleadings  may  be  used  as,  by  way  of  admissions 480 

Of  conviction  of  a  felony  as  affecting  credibility—Pardon 
should  also  be  shown 251 

Admissible  when  part  of  the  res  gestae 251 

What  is  necessary  to  justify  this   court  in  reversing  on  the 
ground  that  the  evidence  is  insufficient 253 

Evidence  to  prove  statutes  of  this  state  not  necessary 804 

When  court  in  its  discretion  may  allow  a  question,  in  part 
without  any  support  in  the  evidence 304 

Instruction  that  evidence  of  a  conspiracy  will  in  general  be  cir- 
cumstantial, erroneous 252 

Of    facts  as  to  purchase  of    mortgaged    premises— Covenant 
against  encumbrances  in  deed  does  not  preclude 16 

Proper  foundation  to  be  laid  before  memorandum  may  be 
used  to  refresh  witness'  memory 201 

Error  to  exclude  testimony  of   witness  as  to  temperature, 
although  not  shown  by  a  thermometer , . . . .     223 

What  is  not  a  part  of  the  res  gestce 23 

Test  as  to  whether  a  declaration  is  part  of  the  res  gestce 23 

Practice  when,  over  objection,  incompetent  evidence  has  been 
received  in  a  jury  trial: 23 

'Motion  for  indgmentnon  obstante  veredicto  can  not  be  allowed 
when  presented  by  the  defendant. 23 

What  is  necessary  in  order  that  a  special  finding  shall  be  con- 
trolling        23 

Parol  evidence  admissible  to  show  what  was  int^iuded  to  pass 
by  demise 57 

Letter  press  copy  of  original  weather  report  admissible 553 

Instruction  to  render  a  verdict  in  regard  to  matter  **  offered  in 

evidence  "  is  reversible  error 76 

'   When  fact  that  it  is  not  certified  that  the  certificate  of  evi- 
dence contains  all  the  evidence,  is  not  fatal 76 

Judgment  for  taxes  is  not  conclusive  evidence  of  validity  of 
sale 121 

Of  right  of  possession  in  forcible  detainer  case  makes  a  prima 
facie  case 536 

Appellate  Court  may  reverse  verdicts  when  manifestly  against 
the  evidence 102 

When  findings  of  the  chancellor  upon  conflicting  evidence 
will  not  be  reversed 87 

Order  of  Probate  Court  admitting  will  to  probate  not  admis- 
sible in 75 

Written  instruments  may  be  defeated  by  extrinsic  evidence  on 
the  ground  of  fraud 140 

When  a  copy  of  a  contract  is  not  admissible 664 


7 


TOL.  GX  ib 


706  Appellate  Couets  of  Illinois. 

E  VIDEN  CE.     Continued. 

That  owner  of  flooded  land  could  have  lessened  damage  bj 

another  system  of  drainage,  admissible 628 

Parol  evidence  admissible  to  show  settlement  of  former  suit  as 

a  bar  to  subsequent  recovery 620 

Verdict  of  coroner's  jury  is  competent 649 

Depositions  taken  at  coroner's  inquest  not  competent  original 

evidence 640 

Extent  to  which  proofs  of  death  are  competent  evidence 649 

As  to  cause  of  gun-shot  wound  resulting  in  death 649 

When  omissions  in  contracts  may  be  supplied  by  parol 387 

Instructions  to  take  into  consideration  all  facts  and  circum- 
stances in  evidence,  proper 493 

As  to  age  of  plaintiff's  plant  upon  the  question  of  its  rental 

value 511 

When  courts  may  receive  evidence  aliunde  the  instrument. .     510 
Offered  for  one  purpose  and  rejected — When  not  to  be  assigned 

as  error 511 

Ck)nsi deration  in  deed  prima  facie  evidence  of  price  paid  for 

land 591 

Certified  copy  of  record  of  another  suit  pending  in  another 

court  properly  excluded 592 

Greater  weight  to  be  given  to  affirmative  than  to  negative 

testimony 588 

What  is  not  negative  testimony 588 

A  party  having  adopted  a  hypothetical  question  of  his  adver- 
sary can  not  complain  of  it 484 

Instructions  when  it  is  conflicting 113 

When  the  bill  of  exceptions  does  not  show  that  it  contains  all 

the  evidence 312 

Veraicts  when  it  is  conflicting 58(» 

Appellate  Court  practice  when  it  is  conflicting 161,  357,  575 

EXEMPTIONS— Before  debtor  can  avail  himself  of  the  statute  he 

must  comply  with  all  its  requirements 61 1 

EXPERT  TESTIMONY— Instructions  as  to  consideration  of 495 

F 

FELONIES— At  common  law  one  attainted  of,  was  liable  to  civil 

suits 563 

FELLOW-SERVANTS— Doctrine  does  not  apply  where  suit  is  not 

against  the  common  master 867 

What  the  rule  presupposes 7 

FORCIBLE  ENTRY  AND  DETAINER— Power  of  court  to  require 

a  new  bond  on  appeal 354 

Right  of  possession  only,  is  involved 5oo 

Lessee  of  owner  may  bring  action 536 

Evidence  of  right  of  possession  makes  a  prima  facie  cas? 5  JO 
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FORMER  RECOVERY— Parol  evidence  admissible  to  show  settle- 
ment of  former  suit  as  a  bar  to  subsequent  recovery 626 

One  recovery  for  a  permanent  injury  bars  future  recoveries. .  626 

Limitation  of  doctrine 626 

What  railroad  improvements  are   not  of  a  character   to  be 

treated  as  permanent. 627 

FORTHCOMING  BONDS— Construed 558 

Nature  of 568 

FRAUD — Concurrent  jurisdiction  of  law  and  equity 140 

Vitiates  a  conti*act  ab  initio 140 

Written  instrument  may  be  defeated  by  extrinsic  evidence  on 

ground  of 140 

Fraud  in  subject-matter  of  plaintifiTs  claim  is  fatal  to  his  title  140 

In  written  instrument,  may  be  proved  by  paroL 140 

Sufficient  to  defeat  an  action  at  law  upon  a  sealed  instrument  126 
When  scaled  instrument  can  only  be  set  aside  in  a  court  of 

equity 1 26 

Preponderance  of  proof  sufficient  to  establish 463 

FREEHOLDS— When  involved 345 

G 

GENERAL  ISSUE— What  is  put  in  issue  by 563 

GOOD- WILL — An  incident  or  appurtenance  to  the  business  itself.  418 
Confidence  of  another  person  in  one's  personal  supervision  can 

not  be  bought  or  sold 418 

Exists  only  in  purely  commercial  or  trade  partnerships  except 

by  special  contract 413 

In  business  of  professional  nature 418 

GUARDIAN  AND  WARD— Guardian  can  not  bind  wards  by  ad- 
missions made  by  her  in  proof  of  death 649 

Guardian  can  not  release  demand  due  ward  without  authority 

of  court 649 

Guardian  a  trustee  of  ward's  property 135 

What  is  a  sufficient  accounting 135 

H 

HUSBAND  AND  WIFE— Wife  may  make  her  husband  her  agent 

without  imperiling  her  property 166 

Increase  of  wife's  investments  is  her  property 166 

A  question  of  fact  wj;iether  he  is  carrying  on  a  business  as  his 

own  or  managing  it  for  his  wife 166 

HYPOTHETICAL  QUESTIONS— A  party  having  adopted  a  hypo- 
thetical question  of  his  adversary  can  not  complain  of  it. . .  484 
Proper  question  to  ask  expert  after  the  hypothetical  statement 

of  facts 484 

Their  purpose 484 

Necessary  elements 484 

When  court,  in  its  discretion,  may  allow  a  question,  in  part, 

without  any  support  in  the  evidence 804 


708  Appellate  Courts  of  Illinois. 

I 

INDICTMENTS— Test  to  determine  whether  an  offense  is  the  same 

under  two  indictments 252 

INJUNCTIONS— No  wrong  committed  by  applicant  unless  he  has 

acted  maliciously  and  without  probable  cause 395 

Damages  for  maliciously  suin^  out,  not  recoverable  in  an  ac- 
tion upon  an  injunction  bond 395 

Proper  verification  of  bill 50 

When  properly  granted  without  notice 50 

Not  to  be  granted  without  notice  upon  bare  possibility  of  an 

injury 50 

Properly  issued  to  restrain  strikers  from  intimidation  and  vio- 
lence       62 

INSTRUCTIONS— To  jury  to  consider  all  the  facts  and  circum- 
stances  proved    by   the    evidence    in    assessing   damages, 

proper 427, 492 

To  find  as  facts  the  testimony  of  each  witness,  erroneous 400 

Singling  out  and  calling  attention  to  the  testimony  of  one  wit- 
ness, erroneous ^ 400 

As  to  the  presumption  where  speed  ordinance  is  violated 172 

That  unless  the  jury  **  believe  and  can  say  from  the  evidence."    225 

Omitting  element  of  the  intelligence  of  a  child 804 

Stating  certain  matters  as  constituting  negligence  properly 

refused 304 

Not  error  to  refuse  instructions  where  their  substance  is  con- 
tained in  others  given 856 

Party  can  not  complain  of  an  error  in  his  adversary's  instruc- 
tion where  the  same  error  appears  in  his  own 357 

Use  of  word  **  his"  in  instructions  as  to  witnesses  where  there 

are  both  men  and  women 357 

That  the  mere  fact  of  a  collision  between  a  steamship  and  a 
sailing  vessel  raises  a  presumption  of  negligence,  erroneous.     366 

As  to  the  burden  of  proof 367 

Invading  the  province  of  the  jury 210 

As  to  measure  of  damages  in  personal  injury  cases 204 

That  the  evidence  of  a  conspiracy  will  in  general  be  circum- 
stantial, erroneous 252 

That  mere  knowledge  of  a  conspiracy,  with  passivity,  will  con- 
vict of  conspiracy,  erroneoiis 252 

Certain  conduct  of  judge  in  giving,  not  error 252 

To  render  a  verdict  in  regard  to  matter  **  offered  in  evidence," 

is  reversible  error 76 

When  court  refuses  to  accept,  on  the  ground  that  they  are 

tendered  contrary  to  a  rule  of  court 223 

What  faults  in  a  count  can  be  reached  by  an  instruction  to 

disregard  it 131 

That  servant  has  no  right  to  rely  upon  master's  assurance  that 
the  place  where  he  is  to  work  is  safe,  erroneous.*. 673 
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INSTRUCTIONS.    Continued. 

As  to  credibility  of  witnesses 596 

Court  may  submit  an  instruction  to  jury  to  find  specially 

without  submitting:  it  first  to  counsel 154 

Power  of  the  court  in  respect  of  giving  instructions  to  find 

specially  is  the  same  as  of  written  instructions 154 

Error  in  giving  will  only  be  considered  when  all  instructions 

given  are  set  out  in  full 154 

Where  the  evidence  is  conflicting 113 

Not  confined  to  the  negligence  averred  in  the  declaration, 

erroneous 113 

Erroneous  instruction  not  cured  by  other  instructions  given. .     113 
Even  where  instructioDS  supplement  each  other,  each  must 

state  law  correctly  so  far  as  it  goes 113 

Assuming  that  want  of  care  and  skill  is  reasonably  to  be 

expected  are  vicious \ 113 

Must  be  considered  together  and  as  one  charge 161 

Party  can  not  complain  of  an  error  similar  to  one  in  his  own 

instruction 161 

Rule  limiting  number  to  be  presented  is  unreasonable — When 

not  ground  for  reversal 500 

Presumption  when  record  does   not  state  that  instructions 

therein  are  all  that  were  tendered 500 

As  to  consideration  of  expert  testimony 495 

Not  based  upon  proof  in  case,  erroneous 511 

As  to  assessing  damages  in  suit  for  non-performance  of  im- 
plied covenant 511 

As  to  consideration  of  offer  of  settlement  in  assessing  dam- 
ages      511 

Employment  of  the  word  *  *  usually  "  in  defining  ordinary  care.    545 
Special  circumstances  of  the  case  to  be  considered  when 

examining  them  for  errpr 545 

Not  violation  of  statute  for  court  to  orally  withdraw  an  in- 
struction . . . . ; 554 

As  to  weight  to  be  given  to  testimony  of  witnesses 587 

When  imperfect  instruction  will  not  be  ground  for  reversal. . .     580 
When  the  record  does  .  not  state  that  the  instructions  therein 

are  all  that  were  given 485 

Allowing  greater  damages  than  provided  for  by  the  statute 

sued  under,  erroneous 611 

That  it  is  the  duty  of  the  officer  to  make  the  selection  for  the 

execution  debtor,  erroneous 61 1 

Recognizing  right  of  debtor  to  make  two  selections  of  prop- 
erty as  exempt,  erroneous 61 1 

Whole  law  in  the  case  need  not  be  stated  intone  instruction . .     504 
Not  error  to  refuse  when  same  propositions  are  contained  in 

others  given 243,  485,  605,  611,  649 

INSURANCE—Suicide  not,  as  a  i-ule,  recognized  as  a  ground  of 

exemption  from  liability 409 
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INSURANCE.     Continued, 

Liability  under  by-law  providing  that  the  certificate  shall  be 

void  in  case  the  member  commits  suicide 409 

Liability  under  a  by-law  providing  that  the  certificate  shall  be 

void  if  the  insured,  whether  sane  or  insane,  dies  by  his  own 

h  and 409 

When  statements  made  in  application  are  not  warranties 139 

Representations  defined 139 

Effect  of  a  want  of  truth  in  a  representation 139 

Representation  need  only  be  substantially  complied  with 140 

Constitution  a  part  of  the  policy  of  a  mutual  benefit  society. . .     140 

Meaning  of  word  **  disease  '*  as  used  in  applications 161 

Policy  construed 190,  649 

Acts  raising  a  presumption  that  credit  is  given  for  payment  of 

premium 190 

Transmission  to  insured  of  fact  of  cancellation  by  special  agent 

is  final 471 

Authority  of  special  a^ent  to  revive  a  policy  canceled  by  the 

company,  not  to  be  presumed 471 

INSURANCE  COMPANIES— May  open  office  and  do  all  business 

except  issuing  policies  without  making  the  deposits  required 

by  sections  180  and  181,  Ch.  73,  R.  S 38 

INTEREST— Allowable  on  written  contract  after  money  is  due 649 

INTERPLEADER- When  a  bill  of ,  will  lie 93 

J 

JUDGMENTS— Under  a  joint  warranty  of  attorney : . . .     391 

During  the  term  a  court  of  law  has  full  control  over  its  record .     391 
Courts  exercise  equitable  control  over  judgments  by  confes- 
sion after  the  term 391 

Void  judgments  may  be  attacked  collaterally 121 

Setting  aside  tax  sales — Claimant  must  pay  all  subsequent  legal 

taxes 121 

Of  confirmation— County  board  has  no  power  to  order  sale  of 

property  after  it  has  been  reversed 121 

For  taxes,  not  conclusive  evidence  of  validity  of  sale 121 

When  a  new  trial  may  be  granted  to  one  defendant  and  judg- 
ment affirmed  as  to  others 250 

Motion  for  judgment  non  obstante  veredicto  cap.  not  be  allowed 

when  presented  by  the  defendant 23 

JURORS— When  no  ground  of  exception  that  against  party's  ob- 
jection a  juror  was  rejected  by  the  court  upon  insufficient 

grounds 8 

When  the  proper  overruling  of  a  challenge  of  a  juror  for  cause 

will  not  justify  a  reversal 8 

JURY — Improper  remarks  of  counsel  in  addressing 251 

Instructions  invading  the  province  of 210 

Weight  to  be  given  to  chancellor's  findings  on  a  trial  without 
a  jury 167 
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L 

LANDLORD  AND  TENANT— Where  lessee  covenants  in  lease 
that  he  has  received  the  premises  in  good  repair  and  that  he 

will  keep  them  so 126 

Liability  of  landlord  in  absence  of  a  covenant  to  repair 126 

Promise  to  repair  made  after  lease  is  executed ,  a  nudum  pactum  1 26 
Parol  evidence  admissible  to  show  what  was  intended  to  pass 

by  demise 57 

Landlord*s  lien  for  rent  past  due — When  it  arises 109 

When  possession  follows  the  ownership 585 

LAW  AND  FACT— Ordinary  care  a  question  for  the  jury 553 

Weight  and  credit  to  be  given  to  testimony  of  witness  is  a 

question  for  the  jury 408 

LEASES — Promise  to  repair  made  after  lease  is  executed  is  a 

ntuhim  pactum 126 

Parol  evidence  admissible  to  show  what  was  intended  to  pass 

by  demise 57 

LICENSES— One  licensee  may  not  make  premises  dangerous  to 

others 242 

LIENS — May  be  created  by  an  express  agreement 882 

Landlord's  lien  for  rent  past  due — When  it  arises 109 

Of  judgment  creditor  upon  property  of  debtor 167 

LIMITATIONS— What  is  necessary  to  remove  the  bar  of  the  statute  404 
I 

M 

MALICIOUS   PROSECUTION— When    arrest  is  made  upon  de- 
liberate advice  of  counsel,  party  not  to  bo  held  for  want  of 

probable  cause 843 

MASTER— Matters  not  brought  to  the  attention  of,  by  objection,  or 

raised  by  exception  before  court,  are  waived 430 

Custom  of,  in  allowing  counsel  to  make  draft  of  findings  with- 
out notice  to  opposing  counsel,  not  to  be  commended 430 

What  is  necessary  to  warrant  disturbing  his  rei)ort  confirmed 

by  the  court 348 

MASTER  AND  SERVANT— Master  bound  to  use  ordinary  care  to 

prevent  injury  to  servant 596 

Master  must  furnish  reasonably  safe  appliances  and  a  safe 
place  in  which  to  work 596 

Such  duty  to  be  considered  in  view  of  the  character  of  the 
work  and  hazards  of  the  employment 596 

When  risks  involved  in  carrying  out  master's  orders   are  as- 
sumed by  the  servant 596 

Servant  does  not  assume  risk  of  master's  negligence 596 

Servant  may  assume  that  master  will  perform  his  duty 596 

Knowledge  of  dangerous  condition  of  things  on  part  of  servant 
will  not  be  presumed 596 
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MASTER  AND  SERVANT.     Continued, 

When  the  doctrine  of  fellow-servants  does  not  apply 367 

Phrase  **  ordinary  risks  or  hazards  of  deceased's  employment" 

defined 7 

Master's  dttty  to  furnish  servant  with  a  reasonably  safe  place 

in  which  to  work 330.  672 

What  risks  the  servant  assumes ^T^ 

Servant  has  a  right  to  believe  statement  of  boss  that  his  work- 
ing place  is  safe 664,  673 

Degree  of  care  to  be  required  of  a  boy 664 

Servant  does  not  assume  the  risk  resulting  from  a  direct  com- 
mand     477 

Servant  charged  with  knowledge  of  obvious  dangers 334 

MAXIMS — Application  of  maxim  that  every  person  must  so  use 

his  own  premises  as  not  to  injure  others  rightfully  therein..     126 
MECHANICS'  LIENS— What  is  an  insufficient  notice 178 

MINES— Master  liable  for  any  injury  to  child  employed  in  mine 

contrary  to  law 685 

MORTGAGES— Liability  of  the  purchaser  of  an  equity  of  redemp- 
tion        16 

Liability  when  purchaser  assumes  mortgage  debt  as  part  of 
consideration 16 

Covenant  against  incumbrances  in  deed  does  not  preclude  evi- 
dence of  facts  as  to  purchase  of  mortgaged  premises 16 

Criterion  of  personal  liability  for  an  incumbrance  upon  prop- 
erty purchased 230 

What  is  necessary  to  create  a  personal  liability  on  part  of 
purchaser  of  mortgaged  property  to  pay  mortgage  in 
absence  of  express  promise  or  provision  in  deed 230 

Application  of  rents  of  mortgaged  property 542 

Mode  of  applying  fund  in  absence  of  agreement  of  parties.. . .     M2 

When  abstract  of  title  is  a  part  of  security  for  loan 538 

MUNICIPAL  C:ORPORATIONS— When  notice  of  defective  side- 
walk will  be  presumed 427 

When  they  can  not  let  a  contract  without  preliminaiy  adver- 
tising and  bidding 510 

MUTUAL  BENEFIT  SOCIETIES— Constitution    a  part  of  policy 

of  insurance 140 

By-laws  are  a  part  of  the  contract  of  niembei-ship 197 

Non-borrowing  stockholder  who  has  given  notice  of  with- 
drawal has  no  cause  of  action  where  there  are  no  funds  ap- 
plicable to  withdrawal 197 

N 

NAVIGABLE  WATERS— Sovereignty  over  land  covered  by  tide 

waters  within  the  limits  of  the  several  states 366 
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NAVIGABLE  WATERS.    Continued. 

Same  rule  applies  to  ownership  of  lands  under    the  navigable 

waters  of  the  great  lakes 866 

Limit  of  territorial  jurisdiction  of  a  nation  over  tide  waters. .     366 
NEGLIGENCE — When  a  count  for  common  law  negligence  and 

one  for  violation  of  a  statute  are  not  improperly  joined 684 

Servant  does  not  assume  master's  negligence 596 

Payment  of  compensation  for  right  of  way  does  not  ezcftnpt 

company  from  liability  for  its  negligence 627 

When   action  of   teamster  in  driving  across  track  in  front 

of  a  street  car  is 482 

Instructions  not  confined  to  negligence  averred  in  the  declara- 
tion, en'oneous 113 

Of  the  driver  of  a  wagon  not  to  be  attributed  to  a  person  rid- 
ing with  him 204 

When  court  can  declare  negligence  as  a  conclusion  of  law. . . .     204 

A  question  for  the  jury 243 

Occupant  of  premises  responsible  for  injuries  from  failure  to 

keep  premises  in  repair 243 

An  instruction  that  the  mere  fact  of  a  collision  between  a 
steamship  and  sailing  vessel  raises  a  presumption  of  negli- 
gence, eiToneous 866 

Never  presumed 330 

Of  attorney  is  negligence  of  the  client 5 

Instructions  stating  certain  matters  as  constituting,  properly 

refused 304 

NEW  TRIAL— When  affidavits  in  support  of  a  motion  do  not  set 

up  controlling  facts 485 

Where  it  may  be  gi*anted  to  one  defendant  and  judgment 

affirmed  as  to  othera » . . . .     250 

How  far  a  motion  for,  is  conclusive 348 

NOTICE — In  support  of  a  petition  for  a  mechanic's  lien— What  is 

insufficient 178 

When  injunction  is  properly  granted  without 50 

Injunction  not  to  be  granted  without,  upon  bare  possibility  of 

an  injury 50 

When  notice  of  defective  sidewalk  will  be  presumed 427 

Custom  of  master  in  allowing  counsel  to  make  draft  of  find- 
ings without  notice  to  opposing  counsel,  not  to  be  com- 
mended       430 

NOVATIONS— Consent  of  three  parties  necessary  to  constitute. . .  .  352 
Burden  of  establishing  is  upon  person  asserting  its  existence. .     352 

In  order  to  establish,  proof  must  be  clear 430 

NUISANCES— Damages  from  continuing  nuisances— Injured  per- 
son's duty  to  do  what  he  reasonably  can  to  lessen  damage. . .     628 

o 

ORDINANCES— Instruction  as  to  presumption  when  a  speed  ordi- 
nance is  violated 172 

Steps  taken  under  an  invalid  ordinance  are  void 121 
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ORDINARY  CARE— Employment  of  word  "  usually  "  in  defining  545 

'        Master  bound  to  exercise,  to  prevent  injury  to  servant 596 

Defined 113 

A  question  of  fact  for  the  juiy 154,  553 

P 

PARDON — When  conviction  of  felony  is  shown  as  affecting  cred- 
ibility of  a  witness,  pardon  should  also  be  shown 251 

PERSONAL  INJURIES— Caused  by  fright— When  there  can  be 

no  recovery 102 

PLEADING— Going  to  trial  without  issues  joined 563 

What  is  put  in  issue  by  a  plea  of  the  general  issue 5C3 

Office  of  the  common  counts 563 

When  they  can  be  used  as  evidence  by  way  of  admission 430 

When  work  under  a  contract  is  done  and  payment  alone  re- 
mains to  be  made  it  may  be  recovered  on  the  common 

coimts 338 

Performance  of  work  contracted  to  be  done  may  be  proved 

under  the  common  counts 339 

Allegations  not  traversed  are  admitted 312 

Dilatory  pleas  must  be  urged  at  firet  opportunity 312 

Declaration  stating  no  cause  of  action  against  a  defendant. . .  31 
Declaration  omitting  to  allege  a  right  of  action  not  cured  by 

verdict 31 

Defense  of  justification  in  actions  of  tort  to  be  specially 

pleaded 588 

When  common  counts  are  suflicient 511 

PRxVCTICE — Trial  judge  alone  can  certify  what  took  place  on 

trial 648 

No  error  to  refuse  leave  to  file  a  demurrable  plea 648 

Defendant  can  not  file  additional  pleas  as  a  matter  of  right. .  648 
Waiver  of  error  in  refusing  to  direct  verdict  for  defendant  at 

close  of  plaintiff's  case  by  offering  proofs 648 

When  a  count  for  common  law  negligence  and  one  for  viola- 
tion of  a  statute  are  not  improperly  joined 684 

Defective  count  in  declaration,  when  good  after  verdict 684 

Section  50  of  the  practice  act  construed , 664 

Proper  basis  upon  which  to  instruct  jury  to  disregard  counts.  664 

Insufficient  count  to  sustain  a  recovery  for  the  bite  of  a  dog. .  180 

When  not  error  to  refuse  to  exclude  faulty  counts 131 

What  faults  in  a  count  can  be  reached  by  an  instruction  to 

disregard  it 131 

Rule  limiting  number  of  instructions  to  be  presented  is  unrea- 
sonable—When not  ground  for  reversal 500 

Procedure  necessary  to  obtain  a  certificate  of  importance. . . .  563 
When  refusal  of  court  to  instruct  jury  to  disregard  certain 

counts  is  harmless  error 504 

Pendency  of    a  petition  for  rehearing  does  not  obviate  the 
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PRACTICE.     Continued, 

necessity  of  obtaining  the  certificate  of  importance  within 

twenty  days 563 

A  defective  statement  of  a  cause  of  action  is  cured  by  verdict.  574 
Absence  of  counsel  from  court  room  must  be  made  to  appear 

by  bill  of  exceptions  to  be  availed  of 252 

No  necessity  for  a  formal  ruling  upon  an  objection 238 

What  is  necessary  to  set  aside  a  default 5 

Presumptions  are  in  favor  of  the  regularity  of  trial  court's 

proceedings 5 

Question  of  jurisdiction  of  the  subject-matter  of  an  appeal 

may  be  brought  to  the  attention  of  the  court  at  any  time. .  845 
Proper  basis  of  an  amendment  of  the  record  nunc  pro  tunc. . .  313 
Stenographic  notes  of  reporter  not  such  a  note  or  memo- 
randum as  the  law  contemplates 812 

Waiver  of  improper  conduct  of  counsel 8 

Motion  to  set  aside  a  default  addressed  to  the  discretion  of  the 

court 100 

PRESUMPTIONS— When  record  does  not  state  that  instructions 

therein  are  all  that  were  tendered 500 

Servant's  knowledge  of  dangerous  condition  of  things  will  not 

be  presumed 50(J 

Presumption  of  law  is  against  suicide 649 

Negligence  never  presumed 330 

Acts  raising  a  presumption  that  credit  is  given  for  payment  of 

insurance  premium 100 

Are  in  favor  of  the  regularity  of  the  trial  court's  j)roceedings.  5 
Instruction  that  the  mere  fact  of  a  collision  between  a  steam- 
ship and  a  sailing  vessel  raises  a  presumption  of  negligence, 

erroneous 866 

When  it  is  conclusively  presumed  that  the  whole  engagement 

of  the  parties  is  contained  in  the  written  contract 888 

Presumption  intended  by  section  24,  chapter  114,  R.  S.,  is  not 

conclusive 171 

Instructions  as  to,  when  a  speed  ordinance  is  violated 172 

When  notice  of  defective  sidewalk  will  be  presumed 427 

PRINCIPAL  AND  AGENT— Wife  may  make  her  husband  her 

agent  without  imperiling  her  property 166 

A  question  of  fact  whether  a  husband  is  carrying  on  a  business 

as  his  own  or  managing  it  for  his  wife 166 

Mortgagee  may  turn  his  possession  over  to  anybody  as  his 

agent 109 

PROBATE  COURT— Order   of,  admitting    will  to   probate   not 

admissible  in  evidence 75 

PROMISSORY  NOTES— What  proof  the  law  requires  to  render  an 

indorser  liable 563 

PROPOSITIONS  OP  LAW— Appellate  Court  practice  where  trial 

is  by  court  and  no  propositions  of  law  are  submitted 603 
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Q 

QUO  WARRANTO— Proper  remedy  to  try  title  to  office,  when. ..      87 

E 

RAILROADS— Duty  when  closing  a  natural  watercourse  and  pro- 
viding an  artificial  channel 627 

Liability  for  continuing  injury  to  land 627 

Payment  of  compensation  for  right  of  way  does  not  exempt 
company  from  liability  for  damages  resulting  from  its  neg- 
ligence    627 

Public  have  a  right  to  rely  upon  the  performance  of  a  flag- 
man's duty 154 

What  passes  with  a  deed  to  a  right  of  way 627 

The  fact  that  gates  are  up  is  an  indication  that  one  can  safely 

cross  tracks 5o3 

RECEIVERS — What  is  necessary  when  appointment  is   sought 

upon  ex  parte  application 150 

When  appointment  will  be  made  before  an  answer  is  put  in. ..  150 

RECORDS — Proper  basis  of  an  amendment  nunc  pro  tunc 312 

RELEASE — Payment  of  an  undisputed  debt  not  a  consideration  for  650 
RENTS — Application    of    rents  of  mortgaged    property  to  pay- 
ment of  mortgage 542 

Landlord's  lien  for  rent  past  due— When  it  arises 109 

REPLEVIN— What  interest  in  property  is  necessary  to  recover 

against  a  mere  wrongdoer 538 

REPRESENTATIONS— Effect  of  want  of  truth  in 139 

Need  only  be  substantially  complied  with 140 

RES  ADJUDICATA— When  courts  of  law  and  equity  have  con- 
current jurisdiction  over  Sk  question 348 

How  far  a  motion  for  a  new  trial  is  conclusive 348 

RES  GESTAE— What  is  not  a  part  of 23 

Test  as  to  wliether  a  declaration  is  a  part  of 23 

Evidence  admissible  when  part  of 251 

RIGHT  OF  WAY— Payment  of  compensation  for,  does  not  ex- 
empt company  from  liability  for  damages  resulting  from  its 

negligence 627 

What  passes  with  a  deed  to 627 

S 

SALES — Right  of  vendor  in  a  conditional  sale  to  repo&sess  himself 

of  property  for  failure  to  comply  with  conditions 622 

Position  of  a  person  who  has  purchased  property  of  one  who 
has  only  an  imperfect  title 623 

Vendor  may  take  property  back  after  notice  of  its  sale  to  a 
third  pei-son 623 

Reasonable  restrictive  covenant  in  contract  of  sale 532 


Analytical  Index.  717 

SExYLED  INSTRUMENT— Fraud  sufficient  to  defeat  an  action  at 

law 126 

When  sealed  instrument  can  only  be  set  aside  in  a  court  of 
equity 126 

SIDEWALKS— Duty  of  city  to  keep  in  reasonably  safe  condition 

for  their  entire  width 857 

Pedestrian    has  a  right  to  presume  that  they  are  safe  in  all 
parts , 857 

SPECIAL  ASSESSMENTS— County  board  has  no  power  to  order 
sale  of  property  after  judgment  of  confirmation  has  been 

reversed 121 

SPECIAL  VERDICTS— Court  may  submit  an  instruction  to  jury 

to  find  specially  without  first  submitting  it  to  counsel 154 

.  Power  of  court  in  respect  of,  is  the  same  as  of  written  instruc- 
tions      154 

STATE'S  ATTORNEY— Duty  in  conducting  prosecutions 251 

STATUTES— Meaning  of  "  willful  "  as  used  in 684 

Section  70,  Ch.  110,  R.  S,  construed 619 

Section  408,  Div.  11  of  the  criminal  code,  construed 252 

Section  11,  Chapter  148,  R.  S.,  construed 375  • 

Evidence  to  prove  statutes  of  this  state  not  necessary 804 

Purpose  of  Section  17,  Chapter  40,  R.  S 87 

STATUTE  OF  FRAUDS— A  promise  to  pay  the  debt  of  another 

must  be  in  writing 853 

STATUTE  OF  LIMITATIONS— When  contract  is  to  be  treated  as 

written  and' not  oral 1 

STOCK — Riglit  to  vote  is  prima  facie  in  the  owner  according  to 

the  books  of  the  corporation 88 

STRIKES— Injunction  properly  issued  to  restrain  strikers  from  in- 
timidation and  violence 62 

SUBROGATION— To  what  relations  it  is  confined 117 

SUICIDE— Liability  of  insurer  under  a  by-law  providing  that  the 

certificate  shall  be  void  in  case  the  member  commits  suicide    409 
Liability  of  insurer  under  a  by-law  providing  that  the  certifi- 
cate shall  be  void  if  the  insured,  whether  sane  or  insane,  die 

by  his  own  hand 409 

Not  as  a  rule  recognized  as  a  ground  of  exemption  from  liabil- 
ity.. .  409 

Presumption  of  law  is  against 649 

SYMBOLIC  DELIVERY— When  it  is  sufficient  to  transfer  posses- 
sion of  mortgaged  go6ds 109 

T 

TAXATION— Judgment  for  taxes  not     conclusive  evidence  of 

validity  of  sale,  when 121 

Purchaser  at  tax  sale  takes  chance  that  the  owner  is  not  de- 
linquent      121 
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TAXATION.     Continued. 

Owner  need  not  re-pay  illegal  assessments  in  order  to  get  re- 
lief      121 

TAX  DEEDS— When  decree  for  costs  against  one  holding  can  not 

be  entered 121 

TAX  SALES— Claimant  must  pay  all  subsequent  legal  taxes  when 

sale  is  set  aside .* 121 

County  board  has  no  power  to  order,  after  judgraei-t  of  con- 
firmation has  been  reversed 121 

Judgment  for  taxes  not  conclusive  evidence  of  validity  of  sale 

when 121 

Purchaser  takes  chance  that  owner  is  not  delinquent 121 

TITLE — Evidence  of  title  sufficient  to  sustain  an  action  for  inju- 
ries to  land 638 

TORTS— Defense  of  justification  in  actions  of,  to  be  specially 

pleaded i . . . .     58S 

All  allegations  of  declaration  need  not  be  proved 4<>U 

TRADE  NAMES — Stockholder  who  has  given  his  name  to  a  corpo- 
ration is  estopped  to  question  its  right  to  use  the  same  after 

transferring  his  stock IS2 

Court  of  equity  will  give  relief  when  one  uses  a  trade  name  so 

similar  to  that  of  another  as  to  deceive  the  public 182 

Upon  what  grounds  relief  is  given 182 

TRESPASSERS— Who  are  not 40  i 

TRIALS— Expression  of  opinion  by  the  court 2ij;) 

Improper  expression  of  opinion  by  counsel 250 

Improper  conduct  of  counsel  in  examining  witnesses ^oi 

Improper  remarks  of  counsel  in  addressing  the  jury 251 

Improper  course  of  examination  by  counsel 25 1 

Duty  of  state's  attorney  in  conducting  prosecutions , . .     251 

When  trial  court  may  consolidate  cases  for  trial 20^ 

When  it  is  immaterial  whether  cases  are  consolidated  or  tried 

separately 298 

Erroneous  remarks  of  the  court 549 

TRUSTEES— Guardian  is  the  trustee  of  ward's  property 135 

V 

VERDICTS — When  a  verdict  Upon  conflicting  evidence  will  not  be 

disturbed 486,  505,  580 

When  it  is  the  duty  of  the  Appellate  Court  to  set  aside 500 

Waiver  of  error  in  refusing  to  direct,  for  defendant  at  close  of 
plaintiff's  case  by  offering  proof : 648 

When  a  defective  count  in  a  declaration  is  good  after  ver- 
dict  .' 574,  684 

Appellate  Court  may  reverse  when  manifestly  against  the  evi- 
dence      102 

Defendant  can  not  complain  that  it  is  too  small ^7 
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VERDICTS.     Continued. 

Instruction  to  render  a  verdict  in  regard  to  matter  "  offered  in 

evidence,"  reversible  error 76 

Declaration  omitting  to  allege  a  cause  of  action  not  cured  by.      81 
What  is  necessary  in  order  that  a  special  finding  shall  be  con- 
trolling        23 

Special  fl  >dings  inconsistent  with  a  general  verdict 195 

Of  coronei*8  jury  is  competent  evidence 649 

w 

WAIVER— Matters  not  brought  to  the  attention  of  the  master  by 

objection  or  raised  by  exception  before  the  court  are  waived    430 

Of  improper  conduct  of  counsel 8 

Of  written  order  for  additional  work  by  owner's  oral  request 

for  same 210 

Of  error  in  refusing  to  direct  verdict  for  defendant  at  close  of 

plaintiff's  case  by  offering  proofs 648 

Of  assignments  of  errbr  not  argued 575,  591, 605, 623,  649 

WARRANT  OF  ATTORNEY--Judgments  under  a  joint  warrant 

of  attorney 891 

WARRANTIES— What  statements  made  in  application  for  insur- 
ance are  not 189 

WILLS— Will  of  testatrix  residing  in    another  state,   when  not 

admissible  to  probate 875 

S<^ction  11,  Ch.  148,  R.  S.,  construed. 875 

Choses  in  action  are  not  **  property  in  this  state"  within  the 

meaning  of  Section  11,  Ch.  148,  R.  S 375 

Suit  to  contest  a  will  admitted  to  probate  is  a  trial  de  nox'o 75 

Admission  of  will  to  probate  is  a  condition  precedent  to  filing 

a  bill  to  contest  it 75 

Order  of  Probate  Court  admitting  will  to  probate  not  admis- 
sible in  evidence 75 

When  a  prima  Jade,  case  is  made  by  proponent -75 

Proponent  not  bound  to  call  subscribing  witnesses 75 

Devise  of  land  not  owned  by  testator  where  he  fails  to  dis- 
pose of  land  he  owns 663 

WITNESSES— Instruction  to  find  as  facts  the  testimony  of  each, 

erroneous. 4(X) 

Singling  out  and  calling  attention  to  the  testimony  of  one 

witness,  erroneous. 400 

Testimony  of  lawyers  as  to  compensation  for  legal  services, 

properly  admitted 496 

Error  to  exclude  testimony  of    witness  as  to   temperature 

although  not  shown  by  a  thermometer 223 

Use  of  word  **  his"  in  instructions  as  to.  where  there  are  both 

men  and  women 857 

Improper  conduct  of  counsel  in  examining 251 

Weight  and  credit  to  be  given  to  testimony,  a  question  for  the 
jury 408 
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WITNESSES.     Continued. 

Proper  foundation  to  be  laid  before  memorandum  may  be  used 

to  refresh  witness'  memory 201 

Proponent  of  will  not  bound  to  call  subscribing  witnesses 75 

Instructions  as  to  weight  to  be  given  to  testimony  of 587 

Instructions  as  to  credibility  of 596 

WORDS  AND  PHRASES— Territory  defined 367 

"Illegal,"  as  used  in  the  statute,  is  synonymous  with  "un- 
lawful " 253 

Phrase  **  Ordinary  risks  or  hazards  of  the  deceased's  employ- 
ment "  defined 7 

Meaning  of  word  "disease"  as  used  in  applications  for  insur- 
ance   ICl 

Common  or  ordinary  diligence  defined 113 

Ordinary  care  defined 113 

Meaning  of  the  word  **  willful "  as  used  in  statutes 684 

Representation  defined 139 

WRIT  OF  ERROR— Nature  of 619 

WRITTEN  INSTRUMENTS— May  be  defeated  by  extrinsic  evi- 
dence on  the  ground  of  fraud 140 

Fraud  in,  may  be  proved  by  parole 140 

Question  to  be  determined  In  the  consti*uction  of 381 
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